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EULES 


or  THE 


BOARD  OF  PARDONS 


1.  The  regular  meetings  of  the  board  shall  be  held  on  the 
second  Monday  of  January^  April,  July,  and  October  of  each 
year. 

2.  Special  meetings  may  be  called  by  the  GoTernor  at  any 
time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  foi'  the  remission  of  a  fine  or  forfeiture, 
or  for  a  commutation  of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
manner  required  by  the  law  of  the  state,  "  approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  state  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  secre- 
tary of  this  board,  on  or  before  the  day  of  hearing. 

6.  All  oral  testimony  offered  upon  the  hearing  of  any  case 
must  be  presented  under  oath,  unless  otherwise  directed  by 
a  majority  of  the  board, 

6.  Action  by  the  board  upon  every  case  shall  be  in  private, 
unless  otherwise  ordered  by  the  consent  of  all  the  members 
present. 

7.  After  a  case  has  once  been  acted  upon,  and  the  relief 
asked  for  has  been  refused,  it  shall  not,  within  twelve  months 
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thereafter,  be  again  taken  np  or  considered  upon  any  of  the 
grounds  specified  in  the  application  under  consideration, 
except  by  the  consent  of  a  majority  of  the  members  of  the 
board;  nor  in  any  case  except  upon  new  and  regular  notice 
as  required  by  law  in  case  of  original  application. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order: 

First.  The  Attorney  General. 

Second.  The  Junior  Associate  Justice  of  the  Supreme 
Court. 

Third.  The  Senior  Associate  Justice. 

Fourth.  The  Chief  Justice. 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  sHall  declare  his 
vote  "for"  or  "against"  the  remission  of  the  fine  or  for- 
feiture, commutation  of  sentence,  pardon,  or  restoration  of 
citizenship. 

9.  No  document  relating  to. a  pending  application  for  par- 
don or  commutation  of  sentence,  or  to  a  prior  ^application 
which  has  been  denied,  shall  be  withdrawn  from  the  custody 
of  the  clerk  after  filing,  unless  by  consent  of  the  board. 

10.  Applications  for  pardon  or  commutation  of  sentence 
must  be  filed  with  the  clerk  at  least  two  days  before  the 
regular  meeting  of  the  board,  at  which  the  application  is  to 
be  considered. 


EULES 


OF 


THE  SUPREME  COURT 

OF  THE  STATE  OP  NEVADA. 


BULE  I. 

1.  Applicants  for  license  to  practice  as  attorneys  and 
counselors  will  be  examined  in  open  court  on  the  first  day 
of  the  term. 

2.  The  supreme  court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  to 
examine  persons  applying  for  admission  to  practice  as  at- 
torneys and  counselors  at  law.  Such  committee  will  con- 
sist of  the  district  judge  and  at  least  two  attorneys  resident 
of  the  district. 

The  examination  by  the  committee  so  appointed  shall  be 
conducted  and  certified  according  to  the  following  rules : 

The  applicant  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  th&  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  state  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  state  and  federal 
governments; 
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3.  The  jurisdiction  of  the  various  courts  of  this  state  and 
of  the  United  States; 

4.  The  various  sources  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations; 

6.  The  general  grounds  of  equity  jurisdiction  and  princi- 
ples of  equity  jurisprudence; 

7.  Bules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 

9.  Bemedies  in  hypothetical  cases; 

10.  The  course  and  duration  of  the  applicant's  studies. 

3.  The  examiners  will  not  be  expected  to  go  very  much 
at  large  into  the  details  of  these  subjects,  but  only  suffi- 
ciently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  subjects 
and  books  which  he  has  studied. 

4.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  return  it  to  this  court,  accom- 
panied by  their  certificate  showing  whether  or  not  the  ap- 
plicant is  of  good  moral  character  and  has  attained  his 
majority,  and  is  a  bona  fide  resident  of  this  State;  such  cer- 
tificate shall  also  contain  the  facts  that  the  applicant  was 
examined  in  the  presence  of  the  committee;  that  he  had  no 
knowledge  or  intimation  of  the  nature  of  any  of  the  ques- 
tions to  be  propounded  to  him  before  the  same  were  asked 
by  the  committee,  and  that  the  answers  to  each  and  till  the 
questions  were  taken  down  as  given  by  the  applicant  with- 
out reference  to  any  books  or  other  outside  aid. 

5.  The  fee  for  license  must  in  all  cases  be  deposited  with 
the  clerk  of  the  court  before  the  application  is  made,  to  be 
returned  to  the  applicant  in  case  of  rejection. 

RULE  n. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  thirty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

RULE  in. 

1.  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  Eule  II.,  the  appeal  may  be  dismissed 
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on  motion  daring  the  first  week  of  the  term,  without  notice. 
A  cause  so  dismissed  may  be  restored  during  the  same  term, 
upon  good  cause  shown,  on  notice  to  the  opposite  party; 
and  unless  so  restored  the  dismissal  shall  be  final,  and  a  bar 
to  any  other  appeal  from  the  same  order  or  judgment. 

2.  On  such  motion,  there  shall  be  presented  the  certifi- 
cate of  the  clerk  below,  under  the  seal  of  the  court,  certi- 
fying the  amount  or  character  of  the  judgment;  the  date  of 
its  rendition;  the  fact  and  date  of  the  filing  of  the  notice 
of  appeal,  together  with  the  fact  and  date  of  service  thereof 
on  the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears;  the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form ;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he  has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 

RULE  IV. 

1.  All  transcripts  of  record  in  civil  cases  shall  be  printed 
on  unruled  white  writing-paper  ten  inches  long  by  seven 
inches  wide,  with  a  margin,  on  the  outer  edge,  of  not  less 
than  two  inches  wide.  The  printed  page,  exclusive  of  any 
marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  one  half  inches  wide.  The  folios,  embracing  ten 
lines  each,  shall  be  numbered  from  the^  commencement  to 
the  end,  and  the  numbering  of  the  folio  shall  be  printed  on 
the  left  margin  of  the  page.  Small  pica  solid  is  the  smallest 
letter  and  most  compact  mode  of  composition  allowed. 

2.  Transcripts  in  criminal  cases  may  be  printed  in  like 
manner  as  prescribed  for  civil  cases;  or,  if  not  printed, 
shall  be  written  on  one  side  only  of  transcript  paper,  six- 
teen inches  long  by  ten  and  one  half  inches  in  width,  with 
a  margin  of  not  less  than  one  and  one  half  inches  wide, 
fastened  or  bound  together  on  the  left  sides  of  the  pages  by 
ribbon  or  tape,  so  that  the  same  may  be  secured,  and  every 
part  conveniently  read.  The  transcript,  if  written,  shaU 
be  in  a  fair,  legible  hand,  and  each  paper  or  order  shall  be 
separately  inserted. 
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3.  The  pleadings,  proceedings,  and  statement  shall  be 
chronologically  arranged  in  the  transcript,  and  each  tran- 
script shall  be  prefaced  with  an  alphabetical  index,  specify- 
ing the  folio  of  each  separate  paper,  order,  or  proceeding, 
and  of  the  testimony  of  each  witness;  and  the  transcript 
shall  have  at  least  one  blank  fly-sheet  cover. 

4.  No  record  which  fails  to  conform  to  these  rules  shall 
be  received  or  filed  by  the  clerk  of  the  court. 

BULE  V. 

The  written  transcript  in  civil  causes,  together  with  suf- 
ficient funds  to  pay  for  the  printing  of  the  same,  may  be 
transmitted  to  the  clerk  of  this  court.  The  clerk,  upon  the 
receipt  thereof,  shall  file  the  same  and  cause  the  transcript 
to  be  printed,  and  to  a  printed  copy  shall  annex  his  certifi- 
cate that  the  said  printed  transcript  is  a  full  and  correct 
copy  of  the  transcript  furnished  to  him  by  the  party;  and 
said  certificate  shall  be  prima  facie  evidence  that  the  same 
is  correct.  The  said  printed  copy  so  certified  shall  also  be 
filed,  and  constitute  the  record  of  the  cause  in  this  court, 
subject  to  be  corrected  by  reference  to  the  written  trans- 
cript on  file. 

BULE  VI. 

The  expense  of  printing  transcripts,  on  appeal  in  civil 
causes  and  pleadings,  affidavits,  briefs,  or  other  papers 
constituting  the  record  in  original  proceedings  upon  which 
the  case  is  heard  in  this  court,  required  by  these  rules  to 
be  printed,  shall  be  allowed  as  costs,  and  taxed  in  bills  of 
costs  in  the  usual  mode. 

RULE  vn. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required,  or  may 
produce  the  same  duly  certified,  without  such  order.  If 
the  attorney  of  the  adverse  party  be  absent,  or  the  fact  of 
the  alleged  error  or  defect  be  disputed,  the  suggestion,  ex- 
cept when  a  certified  copy  is  produced  at  the  time,  must  be 
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accompanied  by  an  afiBidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

RULE  Yin. 

Exceptions  or  objections  to  the  transcript,  statement,  the 
undertaking  on  appeal,  notice  of  appeal,  or  to  its  service  or 
proof  of  service,  or  any  technical  exception  or  objection  to 
the  record  affecting  the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  might  be  cured  on 
suggestion  of  diminution  of  the  record,  must  be  taken  at 
the  first  term  after  the  transcript  is  filed,  and  must  be  noted 
in  the  written  or  the  printed  points  of  the  respondent,  and 
filed  at  least  one  day  before  the  argument,  or  they  will  not 
be  regarded. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit  by 
suggestion  in  writing  to  the  court  on  the  part  of  such  rep- 
resentative, or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  made 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

1.  The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  civil  cases  in  which  the 
appeal  is  perfected,  and  the  statement  settled,  as  provided 
in  Bule  II.,  and  the  transcript  is  not  filed  before  the  first 
day  of  the  term,  may  be  placed  on  the  calendar,  on  motion 
of  the  respondent,  upon  the  filing  of  the  transcript. 

2.  When  the  transcript  in  a  criminal  cause  is  filed,  after 
the  calendar  is  made  up,  the  cause  may  be  placed  thereon 
at  any  time,  on  motion  of  the  defendant. 

3.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk. 

RULE  XI. 

1.  At  least  six  days  before  the  argument,  the  appellant 
shall  furnish  to  the  respondent  a  printed  copy  of  his  points 


22  BULES  OF  THE  SUPREME  COUBT. 

and  authorities,  and  within  two  days  thereafter  the  respond- 
ent shall  famish  to  the  appeUant  a  written  or  printed  copy 
of  his  points  and  authorities. 

2.  On  or  before  the  calling  of  the  cause  for  argument 
each  party  shall  file  with  the  clerk  his  printed  points  and 
authorities^  tc^ether  with  a  brief  statement  of  such  of  the 
facts  as  are  necessary  to  explain  the  points  made. 

3.  The  oral  argument  may,  in  the  discretion  of  the  court, 
be  limited  to  the  printed  points  and  authorities  filed,  and  a 
failure  by  either  party  to  file  points  and  authorities  under 
the  provisions  of  this  rule,  shall  be  deemed  a  waiver  by 
such  party  of  the  right  to  orally  argue  the  cause. 

4.  No  more  than  two  counsel  on  a  side  will  be  heard  upon 
the  oral  argument,  except  by  special  permission  of  the 
court,  but  each  defendant  who  has  appeared  separately  in 
the  court  below,  may  be  heard  through  his  own  counsel. 

5.  At  the  argument,  the  court  may  order  printed  briefs 
to  be  filed  by  counsel  for  the  respective  parties  within  such 
time  as  may  then  be  fixed. 

6.  In  criminal  cases  it  is  left  optional  with  counsel  either 
to  file  written  or  printed  points  and  authorities  or  briefs. 

BULE  xn. 

In  all  cases  where  a  paper  or  document  is  required  by 
these  rules  to  be  printed,  it  shall  be  printed  upon  similar 
paper,  and  in  the  same  style  and  form  (except  the  number- 
ing of  the  folios  in  the  margin)  as  is  prescribed  for  the 
printing  of  transcripts. 

BULE  xm. 

Besides  the  original,  there  shall  be  filed  ten  copies  of 
the  transcript,  briefs,  and  points,  and  authorities,  which 
copies  shall  be  distributed  by  the  clerk. 

BULE  XIV.  ■ 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

BULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing,  and  presented  within  t6n  days  after  the  final  judg- 
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ment  is  rendered,  or  order  made  by  the  court,  and  publica- 
tion of  its  opinion  and  decision,  and  no  argument  will  be 
heard  thereon.  No  remittitur  or  mandate  to  the  court 
below  shall  be  issued  until  the  expiration  of  the  ten  days 
herein  provided,  and  decisions  upon  the  petition,  except  on 
special  order. 

rule  XVI. 

Where  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted,  with 
the  remittitui*,  to  the  court  below. 

RULE  xvn. 

No  paper  shall  be  taken  from  the  court-room  or  clerk's 
office,  except  by  order  of  the  court,  or  of  one  of  the  justices. 
No  order  will  be  made  for  leave  to  withdraw  a  transcript 
for  examination,  except  upon  written  consent  to  be  filed 
with  the  clerk. 

RULE  XVlll. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  case  for 
issuing  the  same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheri£f,  it  shall  operate  as  a 
supersedeas.  The  bond  or  undertaking  shall  be  substan- 
tially the  same  as  required  in  cases  on  appeal. 

RULE    XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

RULE  XXL 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 
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BULB  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  jadgment,  order,  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 

BULB  xxm. 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  notice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
fifty  miles,  or  fraction  of  fifty  miles,  from  Carson. 

BULB  XXIV. 

In  all  cases  where  notice  of  a  motion  is  necessary,  unless 
for  good  cause  shown  the  time  is  shortened  by  an  order  of 
one  of  the  justices,  the  notice  shall  be  five  days. 
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[No.  1,034.] 

THADDEUS  B.  KOYCE,  Appellant,  v.  J.  C.  HAMPTON, 

Adm'r,  etc.,  et  al.,  Eespondents. 

Equitable  Relief — Negligence. — Courts  of  equity  will  not  grant  relief  to 
a  party  who  has  had  an  opportunity  to  be  heard  in  a  court  of  law  with- 
out a  showing  that  he  was  prevented  from  being  heard  by  the  wrongful 
acts  of  the  prevailing  party,  unmixed  with  any  negligence  or  fault  on  his 
part. 

Idem — Misrepresentations. — Courts  of  equity  will  not  grant  relief  to  a 
party  upon  the  ground  of  misrepresentations  made  to  him,  unless  he 
shows  that  he  relied  and  acted  upon  them  believing  them  to  be  true. 

Idem — ^Decree  of  Distribution — Laches  of  Claimant — Poverty  no  Ex- 
cuse.^-Where  a  claimant  has  knowledge  of  the  proceedings  for  the  set- 
tlement of  an  estate,  of  the  time  fixed  for  a  decree  of  distribution,  that 
the  estate  is  valuable,  that  his  claim  of  relationship  is  denied,  that  the 
administrator  failed  to  answer  his  letters,  and  where  all  t\\b  proceedings 
were  regular  and  legal  in  form  and  without  any  fraud,  concealment,  or 
misrepresentation:  Jleld,  that  the  fact  that  the  claimant  was  in  delicate 
health  and  in  poor  circumstances  is  not  sufficient  to  excuse  him  from 
making  an  effort  to  appear  in  the  proceedings  and  assert  his  rights. 

Estates  of  Deceased  Persons — Duty  of  Administrators. — Administrators 
should  be  held  to  the  utmost  good  faith  and  strict  performance  of  official 
duty.  They  are,  however,  mere  creatures  of  the  statute,  and  are  only 
bound  to  perform  such  duties  as  are  imposed  upon  them  by  the  law. 

Idem. — ^Where  the  decree  of  distribution  is  not  made  upon  the  petition  of  the 
administrator,  he  is  not  bound  to  notify  the  court  that  there  are  other 
parties,  besides  the  petitioner,  who  claim  to  be  heirs  of  the  estate. 
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Idem — Duty  of  Pbtitionkb. — It  is  the  duty  of  the  petitioner  for  a  decree  of 
distribution  to  inform,  the  court  as  to  all  heirs  of  the  estate  entitled  to 
share  in  the  distribution  thereof;  but  when  petitioner  claims  to  be  the 
sole  heir  of  the  estate,  and  regularly  pursues  the  course  required  by  the 
statute  in  giving  notice,  etc.,  he  is  not  guilty  of  fraud  upon  the  court, 
because  he  does  not  state  the  names  of  other  parties  who  claim  to  be 
heirs  of  the  estate. 

Sufficiency  of  Evidence  to  Support  Findings. — The  evidence  reviewed 
and  held  to  be  sufficient  to  support  the  findings  that  plaintiff  *' was  guilty 
of  negligence  and  laches  which  are  unexcused."  • 

Appeal  from  the  Distriet  Ooart  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  findings  referred  to  in  the  opinion  of  the  court  are 
as  follows: 

19.  "That  for  upwards  of  five  months  before  the  said 
decree  of  distribution  was  made,  plainti£f  suspected  that  said 
William  John  Ford  and  defendant  (J.  C.  Hampton)  intended 
to  cheat  him  (plaintiff)  out  of  the  estate  of  said  Oliva 
Bosanna  Ford,  and  knew  that  said  William  John  Ford 
claimed  that  plaintiff  was  no  relation  to  him  (Ford)." 

20.  "That  said  plaintiff  knew,  before  the  nineteenth  day 
of  October,  1875,  that  said  estate  of  said  Oliva  Bosanna 
Ford  was  in  process  of  settlement  and  distribution,  and 
was  about  to  be  distributed  in  said  district  court,  but  never 
appeared,  or  offered  to  appear,  or  made  any  effort  to  appear, 
either  in  person  or  otherwise,  in  said  estate  proceedings,  or 
any  of  them,  in  said  district  court." 

22.  "That  plaintiff  was  not  prevented  from  taking,  and 
did  not  fail  to  take,  steps  to  appear  in  said  district  court, 
in  said  estate  matter  and  proceedings,  by  reason  of  any 
representations  whatever,  by  letter  or  otherwise,  of  said  J. 
C.  Hampton,  defendant  herein,  as  administrator  or  other- 
wise, or  said  William  John  Ford;  and  plaintiff  did  not  ap- 
pear, or  take  steps  to  appear,  in  said  estate  proceedings,  in 
said  district  court,  by  reason  of  any  concealment  practiced 
by  said  J.  0.  Hampton  or  said  William  John  Ford,  touch- 
ing the  value  of  the  estate  of  said  Oliva  Bosanna  Ford,  or 
of  any  of  the  proceedings  therein  in  said  district  court." 

26.  "That  plaintiff  knew  it  to  be  his  duty  to  be  repre- 
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seated  by  counsel  or  to  appear  in  person  in  said  estate  pro- 
ceedings in  said  district  court,  and  lias  failed  to  excuse  his 
negligence  for  not  appearing,  or  being  represented  therein." 
27.  "That  plaintiff  did  not  rely  or  act  upon  any  of  the 
representations  concerning  the  value  of  the  estate  of  said 
Oliva  Bosanna  Ford  made  to  him  by  said  William  John 
Ford  or  J.  0.  Hampton,  as  administrator,  or  otherwise." 

Lewis  &  Deal,  and  J.  H.  Grahain,  for  Appellant : 

I.,  The  scope  of  inquiry  by  courts  of  chancery  as  to  what 
constitutes  fraud  is  much  broader  than  that  of  courts  of  law, 
nor  are  they  hampered  by  the  inflexible  rules  which  cir- 
cumscribe the  investigations  of  the  latter.  Any  element  of 
unfair  dealing,  any  unconscionable  advantage  obtained,  any 
deception  practiced,  any  concealment  of  a  fact  which  should 
in  good  conscience  be  revealed,  the  mental  and  other  con- 
ditions of  the  parties,  the  relationship  of  the  parties  to 
each  other,  are  all  matters  which  will  be  considered  by  a 
court  of  chancery  in  determining  whether  fraud  has  been 
committed.  (Kerr  on  Fraud  and  Mistake,  43,  44;  Freeman 
on  Judgments,  sec.  486;  Reigal  v.  Wood,  1  Johns.  Ch.  402; 
2  J,  J.  Marsh.  405;  17  Barb.  202;  1  Story's  Eq.  Jur.,  sees. 
119.  122,  133,  140,  146,  147,  222,  234,  323,  439;  9  Pick. 
113-125;  2  Perry  on  Trusts,  sec.  924;  1  Stock.  246;  5  Ire. 
Eq.  123;  7  Eng.  Ch.  200;  15  Id.  331-332;  Lewin  on  Trusts, 
330,  331;  6  Miss.  365;  6  J.  J.  Marsh.  258.) 

II.  There  is  nothing  in  our  constitution  or  laws  making 
the  probate  jurisdiction  exclusive.  When  such  is  not  the 
case,  courts  of  equity  have  always  interfered  when  fraud 
has  been  perpetrated  or  undue  advantage  has  been  taken. 
{Clarke  v.  Ferry,  5  Cal.  59;  Wilson  v.  Roach,  4  Id.  362; 
Deck  V.  Gerke,  12  Id.  433;  Qriggs  v.  Clark,  23  Id.  429;  Wriglit 
V.  MiUer,  1  Sanf.  Oh.  103-119;  1  Story's  Eq.  Jur.,  sec.  531- 
543;  also  184,  n.) 

III.  Under  the  authorities,  the  facts  of  this  case  clearly 
constitute  such  a  fraud  as  will  justify  setting  aside  the 
decree.  (Eoitt  v.  Holcom,  23  N.  H.  535;  4  J.  J.  Marsh.  491; 
13  N.  J.  L.  26;  Smith's  Manual,  60;  Heyden  v.  Heydev,  46 
Cal.  340;  3  Green's  (N.  J.)  Eq.  465.)     That  mere  conceal- 
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menfc  of  a  material  fact,  which  it  is  the  duty  of  a  party  to 
make  known,  constitutes  fraud,  is  borne  out  by  all  the  au- 
thorities. (Smith's  Manual,  61;  Belden  v.  Henriquta,  8  Cal. 
87;  1  Perry  on  Trusts,  178;  2  Id.  924;  Lewin  on  Trusts, 
336;  Willard  on  Ex.  406.) 

IV.  The  probate  act  makes  it  the  duty  of  the  executor 
and  administrator  to  make  known  to  the  court  all  persons 
claiming  to  be  heirs.  (1  Comp.  L.  485,  538,  637,  742,  496, 
542,  638,  639,  665.)  The  court  is  required  to  appoint  an 
attorney  to  represent  and  guard  the  rights  of  absent  heirs. 
(1  Comp.  L.  641,  644,  717,  740,  742.) 

y.  In  an  ordinary  action  at  law  the  parties  must  appear 
and  protect  their  own  interests,  or  they  will  be  chargeable 
with  default.  But  in  probate  proceedings  it  is  made  the 
duty  of  executors  and  administrators,  and  also  of  the  court, 
to  protect  the  rights  of  all  parties  claiming  an  interest  in 
the  estate  of  deceased  persons.  Nothing  can  be  taken  by 
default;  and  when  absent  heirs  do  not  appear  it  is  the 
bounden  duty  of  the  court  to  appoint  an  attorney  to  repre- 
sent their  interests.  (Willard  on  Ex.  406;  Wrights.  Miller ^ 
1  Sanf.  Ch.  119;  Carneal  v.  Wilson,  3  Litt.  (Ky.)  80,  90,'  91; 
33  N.  Y.  25.) 

VI.  Royce  was  not  guilty  of  any  laches.  The  probate 
act  nowhere  requires  an  heir  to  appear,  but  on  the  contrary 
has  made  all  provisions  for  the  protection  of  his  rights 
without  such  appearance.  If  it  was  the  intention  of  the 
legislature  to  bar  all  rights  when  the  persons  claiming  them 
failed  to  appear  in  court  under  the  published  notices,  why 
should  it  have  made  provision  for  the  protection  of  the 
rights  of  such  persons  in  cases  where  there  is  no  appearance 
by  them  bj'  the  giving  of  special  notice,  the  appointing  of 
an  attorney  for  them,  and  the  requirement  that  the  adminis- 
trator shall  notify  the  court  who  the  heirs  are  ?  It  is  per- 
fectly manifest  that  the  legislature  contemplated  the 
protection  of  the  rights  of  all  persons,  whether  they  appear 
or  not.  In  this  case  had  Hampton  and  Ford  not  been 
guilty  of  fraud  by  concealing  Royce's  claim  from  the  court, 
his  rights  would  have  been  as  fully  guarded  as  if  he  had 
appeared  in  person.     Unless  it  can  be  said  that  the  plaintiff 
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knew  that  the  administrator  was  disregarding  his  duty  under 
the  law — that  he  was  committing  a  fraud  on  the  court — 
there  was  no  reason  why  he  should  make  any  appearance, 
because  he  had  the  right  to  believe  that  his  rights  would  be 
as  well  protected- in  his  absence  as  they  would  if  he  ap- 
peared in  court.  Hampton's  letter  ol  November,  1875,  was 
calculated  to  make  Royce  believe  that  there  was  not  suffi- 
cient property  left  after  the  fire  to  justify  him  in  incurring 
the  expense  of  an  .appearance  in  court,  and  that  of  itself 
should  justify  the  setting  aside  of  a  decree.  (Haijden  v. 
Hayden,  46  Cal.  340.)  Courts  of  equity  take  into  con- 
sideration the  condition  of  the  party,  his  indigence,  bodily 
and  mental  condition. 

C.  H.  Belknap^  for  Bespondents: 

.  I.  When  a  party  has  once  an  opportunity  of  being 
beard  and  neglects  to  do  so,  he  must  abide  the  con- 
sequences of  his  neglect.  A  court  of  equity  can  not  re- 
lieve him  though  the  judgment  is  manifestly  wrong.  It 
is  a  general  rule  that  parties  are  to  be  held  to  the 
exercise  of -oaution  and  diligence  in  the  management  of  their 
lawsuits,  and  are  not  to  be  allowed  a  double  opportunity  of 
presenting  their  defenses.  A  complainant  in  equity  seeking 
to  avoid  the  effect  of  a  judgment  against  him  at  law,  must, 
therefore,  always  disclose  a  sufficient  excuse  for  not  making 
his  defense  in  the  original  action.  (Freeman  on  Judgments, 
sees.  485,  486,  502;  Story  Eq.  Jur.,  sec.  1574;  Marine  Iiis. 
Co.  V.  Hodgson^  7  Cranch,  332;  Foster  v.  Wood,  6  Johns.  Ch. 
89;  Lansing  v.  JEddi/,  1  Id.  50;  Dohson  v.  Pierce,  12  N.  Y. 
165;  StiUwdl  v.  Carpenter,  59  Id.  423;  Smith  v.  Nelson,  62 
Id.  287.) 

H.  The  probate  acts  of  California  and  of  this  state  are 
similar,  and  require  that  an  order  of  distribution  shall  be 
obtained  in  the  same  manner  as  an  order  for  the  sale  of 
real  estate.     {Boyd  v.  Blankman,  29  Cal.  19.) 

III.  The  order  of  distribution  was  conclusive  as  .to  the 
rights  of  the  parties.  {Loring  v.  Steineman,  1  Met.  207;  Bate& 
V.  Byberg,  40  Cal.  465;  Estate  of  Stephen  A.  Wright,  49  Id.  550; 
Estate  of  Alfred  O.  FritcheU,  51  Id.  568.) 
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IV.  Courts  of  equity  will  not  relieve  parties  to  whom 
misrepresentations  have  been  made  unless  such  misrepre- 
sentations have  been  relied  upon.  (Story's  Eq.  Jur.,  11th  ed., 
sees.  191-200  (a);  Whiting  v.  Hill,  23  Mich.  405;  Bowman 
V.  Cm^ithers,  40  Ind.  90.) 

By  the  Court,  Hawley,  J. : 

The  plaintiff,  Eoyce,  a  brother  of  Oliva  Eosanna  Ford, 
deceased,  seeks  to  set  aside  a  decree  of  distribution  of  his 
sister's  estate,  made  by  the  district  court  of  Storey  county, 
on  the  third  day  of  October,  1876,  upon  the  ground  of  fraud, 
concealment,  and  misrepresentation  upon  the  part  of  J.  C. 
Hampton,  who  was  administrator  of  her  estate,  and  of  Will- 
iam John  Ford,  her  husband,  who  was  by  said  decree  de- 
clared to  be  the  sole  heir  at  law  of  said  estate.  All  of  the 
proceedings  in  the  settlement  of  ihe  estate  were  regular  and 
legal  in  form.  The  court,  before  which  this  cause  was  tried 
without  a  jury,  found  that  there  was  no  fraud,  concealment, 
or  misrepresentation  upon  the  part  of  the  administrator,  or 
of  the  husband  of  the  deceased,  and  that  plaintiff,  by  not 
appearing  in  the  proceedings  of  said  estate,  ''was  guilty  of 
negligence,  and  laches  which  are  unexcused."  Appellant 
claims  that  these  findings  are  not  sustained  by  the  evidence. 

It  is  a  cardinal  principle  that  courts  of  equity  will  not 
grant  relief  to  a  party  who  has  had  an  opportunity  of  being 
heard  in  a  court  of  law  without  a  showing  that  he  was  pre- 
vented from  doiiig  so  by  the  wrongful  acts  of  the  prevailing 
party,  unmixed  with  any  negligence  or  fault  on  his  part. 
The  general  rule  is  thus  stated  by  Freeman  in  his  work  on 
judgments:  **To  entitle  a  party  to  relief  from  a  judgment 
or  decree,  it  must  be  made  evident  that  he  had  a  defense 
upon  the  merits;  and  that  such  defense  has  been  lost  to  him, 
without  such  loss  being  *  aitribuiable  to  his  own  omission, 
neglect,  or  default.*  The  loss  of  a  defense,  to  justify  a 
court  of  equity  in  removing  a  judgment,  must,  in  all  cases, 
be  occasioned  by  the  fraud  or  act  of  the  prevailing  party, 
or  by  mistake  or  accident  on  the  part  of  the  losing  party, 
unmixed  with  any  fault  of  himself  or  his  agent."    (Sec.  486.) 

1.  Does  the  evidence  show  that  plaintiff  was  guilty  of 
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negligence  and  laches  which  are  unexcused?  It  appears 
that  Mrs.  Ford  died  intestate  on-  the  eleventh  day  of  June, 
1875;  that  on  the  twelfth  of  July  following,  J.  C.  Hampton 
was  appointed  administrator  of  her  estate;  that  plaintiff 
was  advised  of  these  facts  shortly  after  they  occurred,  and 
was  notified  that  the  estate  was  worth  seventy-five  thousand 
dollars;  that  the  plaintiff,  thereafter,  wrote  four  letters 
to  the  administrator,  dated,  respectively,  October  19,  1875, 
November  20,  1875,  February  20,  1876,  and  April  9,  1876, 
which  were  received  by  due  course  of  mail  within  about 
one  week  after  they  were  written,  making  inquiries  about 
the  estate  and  proceedings  therein,  and  representing  himself 
to  be  a  brother  of  the  deceased;  that  on  the  twenty-third 
of  February,  1876,  one  G.  T.  Dennis,  at  the  request  of 
plaintiff,  addressed  a  letter  to  Mr.  Hampton;  that  Hampton 
answered  the  first  letter  written  by  plaintiff,  and  the  letter 
written  by  Dennis,  and  made  no  reply  to  the  other  letters; 
that  on  the  fourteenth  of  July,  1875,  Mr.  Ford,  in  answer  to 
a  letter  received  from  plaintiff's  wife,  addressed  a  letter  to 
the  plaintiff  and,  among  other  things,  said:  "Now,  Thad- 
deus,  concerning  our  property,  it  is  in  the  hands  of  an  ad- 
ministrator. We  owe  somewhat  in  the  neighborhood  of 
twelve  thousand  dollars,  with  two  per  cent,  interest  per 
month,  but  I  think  that  at  the  expiration  of  a  year  from 
date  everything  will  be  easy  with  good  management,  and  the 
debts  mostly  paid.  Rose  always  wanted  to  look  out  for 
your  boys,  and  God  knows  that  as  I  loved  her,  and  hope 
for  his  love,  I  will  carry  out  her  wishes  to  the  best  of  my 
ability.  But  at  the  present  time  nothing  can  be  done  until 
after  the  time  allowed  for  the  administration  of  the  estate 
by  our  district  court",  and  things  are  at  present  in  a  muddle 
on  account  of  not  keeping  books,  which,  if  they  had  been 
kept,  would  not  have  been  a  pressure  on  her  brain  while 
living,  nor  have  given  vultures  a  chance  to  prey  on  our 
estate  after  her  death." 

Conceding,  for  the  purposes  of  this  opinion,  that  the  let- 
ters written  by  Hampton,  and  Ford's  letter  of  July  14,  were 
calculated  to  mislead  the  plaintiff  and  conceal  from  him  the 
true  condition  of  the  estate  and  of  the  proceedings  had 
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therein,  it  becomes  necessary  to  determine  whether,  as  a 
matter  of  fact,  the  plaintiff  relied  upon  these  representa- 
tions. His  testimony  shows  that  he  did  not.  Speaking  of 
the  value  of  his  sister's  estate  he  says:  *'I  heard  from  Mrs. 
Terrill  that  she  was  worth  about  seventy-five  thousand  dol- 
lars;" this  was  *'  before  her  death  and  after  her  death."  In 
reply  to  the  question  of  defendants'  counsel,  **  Did  you  ever 
learn  anything  to  the  contrary?"  he  answered:  ''I  did  not." 
If  he  was  mistaken  in  giving  this  testimony  and  had  the 
right  to  believe  from  Hampton's  letter  that  his  sister's  prop- 
erty after  the  fire  of  October,  1875,  was  '*a  pile  of  smolder- 
ing ruins,"  still  it  affirmatively  appears  that  he  did  not  rely 
upon  the  letter  he  received  from  Hampton,  and  that  he  was 
not  misled  by  the  letter  of  Ford.  He  admits  that  he  re- 
ceived letters  from  Mr.  Ford  after  the  letter  of  July  14, 
stating  in  substance  that  he  (Ford)  did  not  recognize  any 
relationship  between  himself  and  the  plaintiff,  and  requested 
plaintiff  not  to  call  him  brother;  and  that  from  these  letters 
and  from  the  failure  of  Hampton  to  reply  to  his  letters  he 
suspected  something  was  wrong.  He  says:  "I  supposed, 
of  course,  they  were  endeavoring  in  some  way  to  beat  me 
out  of  the  estate  my  sister  intended  me  to  have." 

A  court  of  equity  will  not  relieve  a  party  upon  the  ground 
of  misrepresentations  made  to  him,  unless  he  shows  that  he 
relied  and  acted  upon  them  believing  them  to  be  true.  Now, 
with  knowledge  upon  his  part,  several  months  before  the 
decree  of  distribution  was  made,  that  the  estate  was  valu- 
able; that  Mr.  Ford  did  not  recognize  any  relationship;  that 
Mr.  Hampton  failed  to  answer  hfs  letters,  and  that  the 
estate  was  in  process  of  settlement  and  distribution,  what 
efforts  did  the  plaintiff  make  to  have  his  rights  protected  ? 
He  resided  in  the  state  of  Pennsylvania,  and  was  a  farmer 
by  occupation.  He  applied  to  two  or  three  of  his  friends 
in  that  state  to  assist  him.  It  does  not  appear  that  either 
he,  or  they,  took  any  steps  to  make  an  appearance  in  the 
court  where  the  proceedings  were  pending;  that  he,  or  they, 
ever  communicated  with  any  lawyer  in  this  state  to  ascertain 
whether  or  not  any  arrangements  could  be  made  to  have  his 
claim  presented  to  the  court,  and  to  have  his  legal  rights 
then  and  there  heard  and  determined.. 


Jan.  1881.]  Eoyce  v.  Hampton.  "  33 

Opinion  of  the  Court — Hawley,  J. 

The  only  excuse  which  he  offers  is  that  he  was  **  in  rather 
poor  circumstances  and  in  poor  health;"  that  he  was  **  scant 
of  money  and  hard  to  get  along;  that  he  had  no  means  to 
go  to  Virginia  City  *  *•  *  or  to  send  some  one  there." 
It  is  not  shown  that  plaintiff's  mental  faculties  were  im- 
paired, as  claimed  by  his  counsel.  His  deposition  is  quite 
lengthy,  and,  although  there  are  discrepancies  in  some  ma- 
terial portions  of  it,  he  seems  to  have  remembered  dates 
and  events,  and  to  have  given  his  testimony  in  an  ordinarily 
intelligent  manner.  The  only  testimony,  in  addition  to  his 
own,  upon  this  point,  is  "that  Royce  was  a  person  of  deli- 
cate health,  and  subject  to  frequent  and  violent  epileptic 
fits;  and  that  said  Royce  was  a  man  in  poor  and  needy  cir- 
cumstances; and  was  such  in  the  year  1874,  and  ever  since 
has  been  poor  and  in  delicate  health." 

These  facts,  however  important  they  mighty hava  been  in 
determining  this  case  upon  its  merits,  had  the  plaintiff 
shown  that  he  had  relied  upon  the  representations  of  Hamp- 
ton and  Ford,  and  had  thereby  been  misled  to  his  preju- 
dice, are  not  sufficient  to  excuse  him,  upon  his  knowledge 
of  the  condition  of  affairs,  as  before  stated,  from  making  an 
effort  to  appear  in  the  proceedings  in  the  district  court. 
He  could,  notwithstanding  his  poverty  and  ill-health,  have 
written  letters  and  ascertained  the  names  of  prominent  and 
reliable  attorneys  residing  in  Virginia  City.  He  could 
have  communicated  with  the  attorneys,  setting  forth  the 
facts,  and  could,  doubtless,  have  secured  their  services 
upon  reasonable  terms.  His  financial  circumstances  and 
poor  health  are  not  shown  to  have  been  in  any  better  con- 
dition after  the  decree  of  distribution  than  before,  and  he 
is  now  represented  by  able  counsel.  It  is,  therefore,  fair 
to  presume  that  he  could  have  procured  counsel  as  well  be- 
fore as  after  the  settlement  of  his  sister's  estate  if  he  had 
made  an  effort  to  do  so. 

The  law  aids  those  who  are  vigilant,  and  not  those  who 
sleep  upon  or  slumber  over  their  rights.  Courts  **  can  not 
obliterate  the  recognized  rules  of  law,  requiring  of  all  per- 
sons the  diligence  and  attention  demanded  of  a  prudent 
man  in  the  transaction  of  his  own  business,  and  establish  a 
Vol.  Xyi— 3 
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measure  of  care  and  diligence  for  each  particular  case." 
(Boydv.  Blankman,  29  Cal.  43.) 

The  facts  found  by  the  court  in  its  nineteenth,  twentieth, 
twenty-second,  twenty-sixth,  twenty-seventh,  and  twenty- 
eighth  findings,  relative  to  the  negligence,  of  plaintiflf,  are, 
in  our  opinion,  fully  sustained  by  the  evidence. 

2.  Counsel  for  appellant  argue  that  notwithstanding  this 
negligence  upon  the  part  of  their  client  the  decree  should 
be  set  aside  because  Hampton,  as  administrator,  and  Ford, 
the  husband,  committed  a  fraud  upon  the  court  in  conceal- 
ing from  it  the  fact  that  plaintiff  claimed  to  be  a  brother  of 
the  deceased.  The  record  shows  that  Hampton,  soon  after 
Lis  appointment  as  administrator,  was  made  aware  of  the 
fact  that  plaintiff  claimed  to  be  a  brother  of  Mrs.  Ford, 
deceased ;  that  he  was  about  the  same  time  notified  by  Mr. 
Ford  that  plaintiff  was  a  bastard,  and  was  not  entitled  to 
any  share  of  the  estate.  These  facts  he  communicated  to 
Messrs.  Mesick  and  Seely,  attorneys  for  the  estate.  He 
seems  to  have  actbd  iu  good  faith  in  administering  upon  the 
estate.  The  evidence  '^  shows  that  in  all  of  said  estate  pro- 
ceedings he  acted  entirely  under  the  advice  of  the  said  at- 
torneys." 

Upon  the  trial  of  this  cause  it  was  expressly  admitted  by 
counsel  for  plaintiff  ''  that  no  actual  fraud,  concealment,  or 
misrepresentation  had  been  in  any  wise  intended  by  defend- 
ant, J.'O.  Hampton,  in  the  estate  proceedings  of  said 
Oliva  Eosanna  Ford  in  said  district  court,  either  upon  said 
court  or  plaintiff." 

The  only  question,  therefore,  which  presents  itself  upon 
this  branch  of  the  case,  is  whether  or  not  it  was  the  official 
duty  of  the  administrator  to  notify  the  court  that  Boyce 
had  written  letters  to  him  claiming  to  be  an  heir  of  the  es- 
tate? Administrators  should  be  held  to  the  utmost  good 
faith  and  strict  performance  of  official  duty.  But  they  are 
mere  creatures  of  the  statute,  and  are  only  bound  to  perform 
such  duties  as  are  imposed  upon  them  by  the  law.  The 
decree  of  distribution  in  the  estate  of  Mrs.  Ford  was  not 
made  upon  the  petition  of  the  administrator,  and  we  know 
of  no  provision  of  the  law  that  required  him,  under  the  cir- 
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camstances  shown  to  have  existed,  to  notify  the  court  that 
Bojce  claimed  to  be  an  heir  of  the  estate. 

With  reference  to  the  husband  of  the  deceased,  upon 
whose  petition  the  decree  was  made,  but  little  need  be 
said.  If  he  knew  that  Eoyce  was  an  heir  of  the  estate,  it 
was  his  duty  to  inform  the  court  of  this  fact.  But  the 
truth  is  that  Ford  claimed  to  be  the  sole  heir  of  the  estate. 
He  verified  his  petition  setting  forth  this  fact,  and  caused 
due  notice  thereof  to  be  published  to  the  world  in  the  man- 
ner  provided  by  the  statute  of  this  state. 

It  is  true  that  the  evidence  shows  that  prior  to  the  death 
of  his  wife,  when  visiting  the  plaintiff  at  his  home  in  Penn- 
sylvania, during  the  year  1874,  Ford  **  recognized  said 
Eoyce  as  his  wife's  brother  and  talked  of  him  as  such  pub- 
licly and  openly."  The  fourteenth  finding  of  fact,  in  so 
far  as  it  states  that  Mr.  Ford  '^  always  claimed  that  plaint- 
iff Eoyce  was  not  the  lawful  brother  of  said  Oliva  Eosanna 
Ford,"  is  not  sustained  by  the  evidence.  But  the  fact  is 
that  after  the  death  of  his  wife  and  prior  to  the  month  of 
November,  1875,  and  always  thereafter,  he  claimed  that  no 
relationship  existed.  Upon  the  cross-examination  of  the 
plaintiff,  when  defendants'  counsel  called  for  the  production 
of  the  letter  of  Mr.  Ford  to  plaintiff,  denying  any  relation- 
ship, ** plaintiff's  counsel  states  that  the  letter  is  lost  and 
can  not  be  found,  *  *  *  that  a  copy  of  that  letter  is 
not  here."  Thereupon  defendants'  counsel  asked  plaintiff 
this  question:  **  In  that  letter  Ford  distinctly  stated,  did  he 
not,  iJiat  he  recognized  no  relationship  between  himself  and 
yoUy  and  requested  you  not  to  call  him  brother?"  The 
plaintiff  answered  as  follows:  **He  said  something  similar 
to  that;  that  was  the  substance  of  it^^ 

With  the  exceptions  already  noted,  and  perhaps  in  a  few 
other  minor  and  unimportant  particulars,  the  findings  of 
fact  necessary  to  support  our  conclusions  are  sustained  by 
the  evidence,  and  support  the  conclusions  of  law  arrived  at 
by  the  district  court. 

The  judgment  of  the  district  court  is  affirmed. 

By  Beatty,  C.  J. :  I  concur  in  the  judgment. 

This  case  was  decided  before  Belknap,  J.,  took  his  seat. 
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[No.  1,042.] 

THE  STATE   OF  NEVADA,  Respondent,  v.  RALPH 
JOHNSON  AND  J.  B.  O'BRIEN,  Appellants. 

Cbimiital  Law— Cbedibiltty  op  Defendant's  Testimony — Instructions. 

< 

The  credibility  of  defendant's  testimony  in  his  oMrn  behalf,  is  to  be  de- 
termined in  the  same  manner  as  that  of  any  other  witness.  The  judge 
should  not  state  to*  the  jury  his  estimate  of  a  witness,  or  give  his  opin- 
ion as  to  the  weight  to  be  attached  to  his  testimony. 

Idem. — The  court  instructed  the  jury  that  **  there  is  in  every  criminal  case  a 
^(reater  or  less  temptation  for  a  defendant  to  .testify  strongly  or  even 
falsely  in  his  favor,  and  I  consider  that  jurors  should,  in  every  instance, 
consider  the  testimony  of  a.  defendant  with  great  caution:"  Hdd,  erro- 
neoufi. 

Reasonable  Doubt. — In  giving  examples  as  to  the  term  '*  reasonable 
doubt,"  courts  should  confine  their  instructions  to  the  well-settled  rules 
of  law.* 

Statement  of  Co-defendant. — The  statement  of  a  witness  relative  to  ad- 
missions made  by  the  defendant  O'Brien  in  relation  to  his  and  Johnson's 
participation  in  the  robbery  was  admitted  in  evidence,  with  instructions 
that  it  could  not  be  considered  against  the  defendant  Johnson,  but  could 
be  considered  in  determining  the  defendant  O'Brien's  guilt  or  innocence: 
Held,  that  the  jury  could  not  have  been  misled  upon  this  point. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  instruction  as  to  reasonable  doubt,  inferred  to  in  the 
opinion,  reads  as  follows:  ''You  are  instructed:  As  an  ex- 
ample of  what  a  '  reasonable  doubt'  is,  such  an  one  as  enti- 
tles a  defendant  to  be  acquitted,  has  been  described  as  such 
a  doubt  as  controls  men  in  deciding  upon  the  most  serious 
affairs  of  life.  Were  a  man  impressed  with  the  advisability 
of,  and,  therefore,  was  about  to  take  one  of  the  most  seri- 
ous and  important  steps  in  life,  but  yet  entertained  such  a 
doubt  ai^  to  the  propriety  thereof,  as  to  control  and  prevent 
his  taking  such  steps,  this  would  be  described  as  a  '  reason- 
able doubt.'  *• 

When  the  witness  Jones  testified  to  the  statements  made 
by  the  defendant  Murphy,  in  which  Murphy  spoke  of  John- 
son as  having  been  the  man  who  was  with  him  in  the  rob- 
bery, the  court  charged  the  witness  not  to  use  the  name 
of  Johnson,  but  to  speak  of  him  as  "  the  other  man."    The 
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coart  subsequently  gave  the  instruction  referred  to  in  the 
opinion. 

Alexander  Wilson,  for  Appellant  Johnson. 
John  T.  Baker,  for  Appellant  O'Brien. 

M.  A.  Murphy,  Attorney  General,  for  Bespondent: 

I.  The  court  has  a  right  to  single  out  a  particular  witness, 
and  to  charge  the  jury  as  to  his  credibility.  {People  v.  Oro- 
nin,  34  CaL  204;  People  v.  Tom  Joiies,  2  Wheeler  Orim.  Gas- 
460.) 

II.  The  definition  as  to  ** reasonable  doubt,"  given  by 
the  court,  conforms  to  the  law.  (Bishop's  Crim.  Proc, 
sec.  1052;  Stark.  Ev.,  sec,  865;  1  Greenl.,  sec.  2;  Whart. 
Homicide,  sec.  646;  State  v.  Nash,  7  Iowa,  385;  State  v. 
Ostrander,  18  Id.  458;  Arnold  v.  TAe  Slate,  23  Ind.  170.) 

By  the  Court,  Hawley,  J. : 

Appellants  were  jointly  indicted,  tried,  and  convicted  of 
the  crime  of  robbery. 

1.  Upon  the  trial  the  court,  of  its  own  motion,  instructed 
the  jury  as  follows:  "  Under  the  laws  of  this  state  defend- 
*ants  are  permitted  to  testify  in  their  own  behalf.  The  same 
clause  of  the  statute  which  gives  them  the  privilege,  also 
provides  that  you  are  to  be  the  sole  judges  of  the  degree  of 
credit  to  be  given  to  such  testimony,  but  under  the  instruct 
iioiis  of  the  court,  and  I  therefore  say  to  you  that  I  see  no 
reason  why  such  testimony  may  not  be  true,  but  I,  at  the 
same  time,  fail  to  see  any  reason  why  it  must  he  true,  or 
why  it  should  be  entitled  to  more  credit  than  that  of. other 
witnesses.  There  is  in  every  criminal  case  a  greater  or 
less  temptation  for  a  defendant  to  testify  strongly  or  even*, 
falsely  in  his  favor,  and  I  consider  that  jurors  should,  in 
every  instance,  consider  the  testimony  of  a  defendant  with 
great  caution." 

The  entire  framework  of  this  instruction  trenches  upon 
the  province  of  the  jury.  {State  v.  Ticlcel,  13  Nev.  502;  State 
V.  Frazer,  14  Id.  210.)     Wheij  a  defendant,  in  a  criminal 
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case,  offers  himself  as  a  witness  in  his  own  behalf,  ifc  is 
proper  for  the  court  to  instruct  the  jury  in  relation  to  his 
credibility,  especially  if  it  has  been  assailed  by  counsel  or 
is  clouded  by  the  circumstances  of  the  case.  His  credi- 
bility, however,  is  to  be  determined  in  the  same  manner  as 
that  of  any  other  witness.  It  is  the  exclusive  province  of 
the  jury  to  determine  from  the  evidence  in  the  case,  and 
from  the  appearance  and  manner  of  the  witness,  what  credit, 
if  any,  is  due  to  his  testimony.  In  determining  this  ques- 
tion the  jury  have  the  right  to  consider  the  circumstances 
under  which  the  witness  gives  his  testimony,  and  the  induce- 
ments and  temptations  which  would  ordinarily  influence  a 
person  in  his  situation.  {People  v.  Croniiiy  34  Cal.  195; 
State  V.  Hymei^  15  Nev.  49.) 

But  the  instructions  should. only  iniEorm  the  jurors  as  to 
what  matters  it  would  be  proper  for  them  to  consider  in  de- 
termining the  credibility  of  the  witness.  Beyond  this  the 
judge  has  no  right  to  go.  He  should  not  state  to  the  jury 
his  estimate  of  the  witness,  or  give  his  opinion  as  to  the 
weight  to  be  attached  to  his  testimony.  He  should  declare 
the  law.     The  jury  should  find  the  facts. 

The  latter  portion  of  the  instruction  is  clearly  erroneous. 
It  is  not  true  that  **  there  is  in  every  criminal  case  a  greater 
or  less  temptation  for  a  defendant  to  testify*  *  *  *  falsely 
in  his  favor." 

.  If  the  defendant  is  guilty  there  may  be  a  temptation  to 
swear  falsely;  but  whether  there  is  such  an  inducement  or 
temptation  is,  always,  a  question  for  the  jury,  and  not  for 
the  court,  to  determine.  If  the  defendant  is  innocent  it 
will  generally  be  to  his  interest  to  tell  the  truth,  and  there 
can  seldom  be  any  inducement  or  temptation  for  him  to 
testify  falsely. 

For  the  reasons  already  stated,  it  was,  also,  erroneous  and 
prejudicial  to  the  defendants  for  the  court  to  say  "that 
jurors  should  in  every  instance  consider  the  testimony  of  a 
defendant  with  great  caution." 

The  principles  we  have  announced  are  sustained  by 
numerous  authorities.  (State  y.  Larking  11  Nev.  330;  Greei* 
V.  State,  53  Ind.  421;  Pratt  v.  State,  56  Id.  182;  Veatch  v. 
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Stale,  Id.  584;  -Rafferty  v.  People,  72  lU.  37;  Roach  v. 
People,  77  Id.  31;  People  v.  Arnold,  40  Mich.  715;  Moses  v. 
State,  58  Ala.  118;  Hogsett  v.  State,  40  Miss.  527.) 

2.  The  example  referred  to  in  the  third  instruction  of  the 
court  introduced  an  unnecessary,  if  not  false,  quantity  in 
the  definition  of  the  term  ''reasonable  doubt,"  and  ought 
not  to  have  been  given.  It  is  always  safer  for  the  court  to 
confine  its  instructions  to  the  well-settled  rules  of  law  than 
to  indulge  in  unnecessary  illustrations  which  are  often  liable 
to  confuse  and  mislead  the  jury. 

3.  The  court  did  not  err  in  admitting  the  testimony  of 
the  witness  Jones  relative  to  the  admissions  made  by  the 
defendant  O'Brien,  alias  Murphy,  in  relation  to  his  and 
Johnson's  participation  in  the  robbery.  The  court  expressly 
charged  the  jury  that  the  statement  of  O'Brien,  as  testified 
to  by  the  witness  Jones,  could  not  be  considered  against  the 
defendant  Johnson,  in  determining  his  guilt  or  innocence, 
but  that  it  could  be  considered  in  determining  the  defend- 
ant O'Brien's  guilt  or  innocence.  The  court  ought  to  have 
made  this  statement  when  the  testimony  of  Jones  was  ad- 
mitted. But  it  is  evident  from  the  instructions  given  by 
the  court,  that  the  jury  were  not  misled  upon  this  point. 
{State  V.  McLane  et  ah,  15  Nev.  345.) 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 


[No.  1,019.] 

JAMES  NESBITT  et  al.,  Eespondents,  v.  JOHN  CHIS- 
HOLM ET  AL.,  Appellants. 

Findings  must  be  Embodied  in  Statement. — The  findings  of  the  district 
court  will  not  be  considered  upon  appeal  unless  they  are  embodied  in  the 
statement. 

Statement  on  Motion  for  New  Trial — When  not  Statement  on  Ap- 
peal.— When  an  appeal  is  taken  from  the  judgment  alone,  the  state- 
ment on  motion  for  a  new  trial  will  not  be  considered  as  a  statement  on 
appeal,  unless  there  is  a  stipulation  to  that  effect. 

Presumptions  in  Favor  of  Judgment. — When  nothing  is  shown  to  the 
contrary,  this  court  will  presume  that  the  judgment  is  sustained  by  the 
findings,  and  that  the  findings  were  justified  by  the  evidence. 
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Eights  of  Parties  Who  have  not  Appealed  not  Considered. — A  de- 
cree in  favor  of  persons,  not  parties  to  the  suit,  who  have  not  appealed, 
will  not  be  considered  or  reviewed  by  this  court. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Lincoln  County. 

The  facts  appear  in  the  opinion. 

A.  B,  0' Dougherty  and  T.  W.  Healy^  for -Appellants. 
T.  W.  W.  DavieSy  for  Eespondents. 

By  the  Court,  Leonard,  C.  J. : 

The  decree  in  this  case  canceled  and  annulled  a  certain 
deed  executed  by  defendant  W.  L.  McKee,  as  sheriff  of 
Lincoln  county,  in  this  state,  to  his  co-defendant,  John 
Chisholm,  conveying  certain  property  therein  described; 
and  it  was  further  ordered,  adjudged,  and  decreed,  that  the 
title  to  said  property  was  vested,  in  certain  designated  pro- 
portions, in  defendant  Chisholm,  plaintiffs,  and  three  other 
persons  not  parties  to  the  suit.  Defendants  moved  for  a 
new  trial;  the  motion  was  overruled,  and  this  appeal  is 
taken  from  the  decree  only. 

What  purport  to  be  the  findings  of  fact  and  conclusions 
of  law,  by  the  court,  are  contained  in  the  transcript,  but  are 
not  embodied  in  the  statement  on  motion  for  new  trial. 
They  could  not,  therefore,  be  considered,  even  though,  on 
this  appeal,  we  could  consider  such  statement.  (5  Nev. 
252.)  But  the  statement  on  motion  for  new  trial  must  be 
disregarded,  because  the  statute  does  not  authorize  such 
statement  to  be  considered  as  a  statement  on  appeal  from 
the  judgment  alone,  unless  there  is  a  stipulation  of  counsel 
to  that  effect.     (WiUiams  v.  Bice,  13  Id.  235.) 

There  being  no  such  stipulation,  it  follows  that  there  is 
nothing  before  us  for  review  except  the  judgment  roll. 
Such  being,  the  case,  the  only  error  complained  of  that  can 
be  noticed  is  that  the  decree  is  at  variance  with  the  relief 
sought  in  the  complaint.  It  is  said  that  the  complaint 
merely  asks  the  court  to  decree  the  cancellation  of  the  deed 
to  Chisholm,  and  to  order  and  adjudge  that  the  sheriff. 
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HcKee^  convey  the  property  to  plaintiffs,  while  the  court 
distributed  the  same  in  a  manner  not  warranted  by  law  or 
the  evidence  or  by  the  relief  sought.  Nothing  appearing  to 
the  contrary,  every  reasonable  presumption  in  favor  of  the 
correctness  of  the  decree  must  be  indulged  in  by  this  court. 
We  must  presume  that  it  is  sustained  by  the  findings,  and 
that  the  latter  were  justified  by  the  evidence. 

Bearing  in  niind  the  facts  just  stated,  do  the  pleadings 
sustain  the  decree?  Certain  interests  in  the  property  were 
decreed  to  be  vested  in  Snodgrass,  Kice,  and  Picking,  re- 
spectively, who  were  not  parties  to  the  suit.  It  certainly 
would  have  been  better  if  the  court  had  brought  them  in  as 
parties,  and  in  the  absence  of  such  proceeding  it  is  certain 
that  the  portion  of  the  decree  adjudging  that,  stated  inter- 
ests are  vested  in  them  is  a  nullity,  especially  so  far  as  they 
are  concerned. 

But  the  complaint  is  ample  to  sustain  that  part  of  the 
decree  annulling  the  deed  from  McKee  to  Chisholm,'as 
well  as  the  portion  adjudging  the  interests  to  which  plaint- 
iffs and  Ghisholm  were  entitled.  And  presuming  that  the 
proportions  awarded  to  them  are  correct,  and  that  the  de- 
fendant Ghisholm  received  his  full  share  according  to  the 
evidence,  .he  can  not  complain  because  the  court  adjudged 
that  other  parties  were  entitled  to  the  balance,  even  though 
the  latter  are  not  so  entitled.  {Dick  v.  CaldvieU^  14  Nev. 
169.) 

But  there  is  a  final  answer  to  the  alleged  error  of  the  court 
in  determining  the  proportions  belonging  to  the  three  per- 
sons not  parties  to  the  suit,  which  is,  that  no  appeal  is 
taken  therefrom.  Defendants  only  appealed  '*  from  the  de- 
cree *  *  *  in  favor  of  the  plaintiffs  in  said  action,  and 
against  said  defendants,  and  from  the  whole  thereof." 
The  only  portions  of  the  decree  in  favor  of  plaintiffs  are 
those  annulling  the  sheriff's  deed,  and  adjudging  the  title 
of  a  certain  portion  of  the  property  to  be  vested  in  plaint- 
iffs.        *  .  * 

As  to  the  portions  of  the  decree  in  favor  of  persons  not 
parties  to  the  suit,  no  appeal  could  have  been  taken;  but 
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were  ii  otherwise,  there  is  no  appeal  in  this  case,  as  to  them, 
because  they  were  never  served  with  notice  of  appeal,  or 
otherwise  treated  as  respondents. 

The  decree  appealed  from,  so  far  as  it  affects  the  parties 
to  the  suit,  is  affirmed. 


[No.  1,039.] 

THE  STATE  OP  NEVADA,  Eespondent,  v.  ANTOINE 

VASQUEZ,  Appellant. 

C&iMiNAL  Law — Testimony  op  Defendant — Instructions. — The  court  in- 
structed the  jur}^  that  in  all  cases  the  testimony  of  the  defendant,  in 
his  own  behalf,  should  be  received  ''with  great  caution;  for  when  one 
is  being  tried  for  a  capital  offense,  the  temptation  to  pervert  or  distort 
the  facts  in  favor  of  himself  is  very  great:"    Held,  erroneous. 

Verdict  Recommending  Defendant  to  the  Mercy  of   the  CotrRT — 

Duty  of  Jury. — Heldt  that  the  court  should  have  disregarded  there- 

*  quest  of  the  jury  for  instructions  as  to  their  duty  in  recommending  the 

defendant  to  the  mercy  of  the  court.     The  duty  of  the  jury  is  to  find  a 

verdict  as  to  the  guilt  or  innocence  of  the  defendant. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  appear  in  the  opinion. 

R,  M,  Beattyy  for  Appellant. 

M.  A.  Murphy,  Attorney  General,  for  Bespondent. 

By  the  Court,  Leonard,  C.  J. : 

Appellant  was  convicted  of  murder  of  the  second  degree. 
This  appeal  is  taken  from  the  judgment  and  from  an  order 
overruling  a  motion  for  new  trial.  At  the  trial  appellant 
testified  in  his  own  behalf^  and  in  substance  stated  that,  at 
the  time  of  the  homicide,  he  and  Garcia,  the  deceased,  were 
friends;  that  he  had  no  reason  for  killing  him,  and  no  de- 
sire to  do  so,  and  that  Garcia's  death  was  the  result  of  an 
unintentional  discharge  of  his  pistol. 

The  court  instructed  the  jury,  if  they  believed  from  the 
evidence,  that  the  deceased  met  his  death  by  the  uninten- 
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tional  discharge  of  the  pistol  they  must  acquit  the  defend- 
ant; but  the  following  instruction  was  also  given: 

''You  are  instructed  that  in  the  trial  of  all  indictments, 
complaints,  and  other  proceedings  against  .persons  charged 
with  the  commission  of  crimes  or  offenses,  the  person  so 
charged  shall,  at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness;  the  credit  to  be  given  to  his 
testimony  being  left  solely  to  the  jury,  under  the  instruc- 
tions of  the  court. 

"The  foregoing  is  a  copy  of  the  law  of  this  state  giving 
defendants  the  privilege  of  testifying  in  their  own  behalf; 
and  from  it  you  will  observe  that  you  are  the  sole  judges  of 
the  degree  of  credibility  which  such  testimony  shall  receive; 
and  you  are  instructed  that  you  are  at  liberty  to  believe  all 
the  testimony  of  the  defendant,  or  you  are  at  liberty  to  dis- 
believe the  whole  thereof,  or  you  may  believe  a  portion  of 
his  testimony  and  disbelieve  a  portion.  In  all  cases,  jurors 
should  receive  such  testimony  with  great  caution — for  when 
one  is  being  tried  for  a  capital  offense  the  temptation  to 
pervert  or  distort  the  facts  in  favor  of  himself  is  very  great." 

In  our  opinion,  the  recent  decision  of  this  court  in  the 
case  of  The  State  v.  Johnson  and  O'Brien^  is  decisive  of  this 
appeal,  and  that  on  principle,  as  well  as  upon  the  authority 
of  that  case,  the  last  portion  of  the  instruction  quoted  can 
not  be  upheld.  Courts  can  not  so  charge  a  jury  as  to  im- 
press upon  their  minds  that  any  witness  has  testified  falsely. 
Jurors  may  be  informed  as  to  the  matters  to  be  considered 
in  determining  the  credibility  of  witnesses,  but  they  can 
not  be  instructed,  directly  or  indirectly,  that  any  witness 
has  perverted  or  distorted  the  facts.  And  when  a  defend- 
ant in  a  criminal  case  makes  himself  a  witness,  he  has  the 
right  to  have  his  testimony  received  and  considered  accord- 
ing to  the  rules  adopted  in  relation  to  other  witnesses.  The 
last  part  of  the  instruction  under  consideration  advised  the 
jury  to  look  upon  the  testimony  of  defendant  with  suspi- 
cion because  he  was  charged  with  a  capital  offense.  An  in- 
nocent person  may  be  charged  with  crime.  If  so,  his  case 
is  indeed  a  rare  exception,  if  he  is  tempted  to  distort  the 
facts,  because  truth  will  then  serve  him  best. 
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We  think,  also,  that  the  court  should  have  disregarded 
the  request  of  the  jury  for  an  instruction  as  to  their  rights 
and  duties  in  recommending  the  defendant  to  the  mercy  of 
the  court.  The  sole  duty  of  the  jury  is  to  declare  by  their 
verdict  whether  the  defendant  is  guilty  or  not  guilty. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


[No.  1,008.] 

G.    W.    G.    PEEEIS,    Appellant,    v.    THE   CARSON 
WATER  COMPANY,  Respondent. 

Contract — Damages  fob  Breach  of — Privity — Property  Destroyed  by 
Fire. — The  owner  of  property  which  is  destroyed  by  fire,  can  not  main- 
tain an  action  to  recover  damages  from  a  water  company,  on  the  ground 
that  the  property  was  destroyed  by  the  failure  of  the  water  company  to 
furnish  a  supply  of  water  as  required  by  the  terms  of  its  contract  with 
the  town,. there  being  no  privity  of  contract  between  the  parties  to  the 
action. 

Idem— Interest  in  Property  must  be  Certain  and  Substantial. — ^The 
owner  of  property  destroyed  by  fire,  upon  assignment,  sought  to  recover 
damages  upon  the  groimd  that  the  municipality  had  such  an  interest  in 
the  property  as  to  give  it  a  right  of  action:  Held,  that  the  right  of 
taxation  vested  in  the  municipality  did  not  create  an  interest  in  the  prop- 
erty but  only  an  expectation  dependent  upon  contingencies,  and  that  this 
was  too  remote  to  be  the  foundation  of  a  right  of  action. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

If.  Soderbergy  for  Appellant: 

I.  Defendant  is  estopped  by  the  contract  from  denying 
the  interest  of  the  city  in  the  property,  or  its  authority  to 
make  the  contract.  Having  made  and  ratified  the  contract 
and  taken  the  benefits  which  it  confers,  defendant  must 
also  bear  the  obligations  which  it  imposes.  (Herman  on 
Estoppels,  sees.  467-471,  473,  474;  Stevenson  v.  Newnham^ 
13  C.  B.  302;  Atkinson  v.  Newcastle  and  G.  W.  Co.,  6  Ex. 
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(Law  Eep.)  404;  People  v.  Common  Council  of  Vtica,  65 
Barb.  9,  21;  Argenti  v.  San  Francisco,  16  Cal.  255.) 

II.  The  city,  had  an  insurable  interest  in  the  property. 
It  had  a  reasonable  expectation  of  gain  in  the  shape  of 
taxes  to  be  derived  from  the  property  which  was  destroyed. 
(3  Kent's  Com.,  3d  ed.,  275-278;  May  orf  Insurance,  sees. 
76,  102,  109;  Blisaion  Life  Ins.  35-37;  State  v.  Bhoades,  7 
Nev.  434;  Morrdl  v.  Trenton  Mut.  Life  and  Fire  Ins.  Co,, 
10  Cush.  282.) 

m.  By  the  contract  between  the  city  and  defendant  the 
latter  insured  the  property  against  loss  by  fires  caused  by 
its  own  failure  to  furnish  water,  or  by  its  misconduct  in 
preventing  water  from  flowing  to  the  hydrants.  (Atkinson 
V.  N,  &  O.  W.  Co.f  supra.) 

IV.  The  measure  of  the  city's  damages  is  the  value  of  the 
property  destroyed  through  defendant's  negligence.  (JSicA- 
mondy.  Dubuque  &  S.  G.  JS.  Ji.  Co.,  26  Iowa,  191;  Philar- 
delphia,  Wilmington  etc.  B.  B.  Co.  v.  Howard,  13  How.  308, 
326,  343,  344;  Hoy  v.  Gronoble,  34  Pa.  St.  9;  Hendricks  v. 
Stewart,  1  Tenn.  476;  Bodgers  v.  Mechanics*  Ins.  Co.,  1  Story, 
603;  Latvson  v.  Price,  45  Md.  123;  Sedg.  on  Dam.  106, 
(104),  112  (109),  115  (112),  116.) 

Y.  Defendant's  negligence  was  the  natural  and  proximate 
cause  of  the  injury.  (3  Parsons  on  Contracts,  179;  MUwavkee 
etc.  B.  B.  Co.  V.  Kellogg,  94:  U.  S.  469.) 

YI.  The  city's  demand  was  assignable.  (Burrill  on 
Assignment,  sec.  100,  and  cases  cited.) 

YII.  The  city  was  competent  and  authorized  to  act  as 
the  agent  of  its  inhabitants.  (Story  on  Agency  (1874),  sec. 
7;  People  v.  Com.  Council  of  Utica,  65  Barb.  21.) 

YIII.  A  third  party  may  maintain  an  action  on  a  contract 
made  with  another  for  his  benefit.  (1  Parsons  on  Contracts, 
466  et  seq.;  3  U.  S.  Dig.  524,  sec.  2444;  Alcaide  v.  Morales, 
3  Nev.  132;  Bristow  et  aL  v.  Lane  et  aL,  21  111.  194.) 

IX.  Defendant  owed' a  duty  to  the  community  and  to 
plaintiff,  to  use  reasonable  care  and  diligence  not  to  frus- 
trate means  in  use  to  extinguish  an  existing  fire.  (Wharton 
on  Negligence,  98;  Mott  v.  Hudson  B.  B.  Co.,  8  Bosw.  355.) 
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B.  M.  Clarke,  for  Bespondent: 

I.  Neither  the  city  nor  appellant  has  an  action  against 
respondent  for  the  value  of  premises. destroyed.  The  city 
had  no  interest  in  the  property  destroyed  as  owner,  nor  had 
it  any  present  interest  of  any  kind.  The  mere  right  of 
future  taxation  can  not  lay  the  foundation  to  support  a 
present  demand  of  the  kind  in  question. 

II.  The  appellant  had  no  action  in  his  own  right  for  re- 
spondent's failure  to  fulfill  its  contract  with  the  city.  He 
was  not  a  party  to  that  contract.  He  did  not  stand  in  priv- 
ity with  the  city,  and  can  not  sue  respondent  upon  a  con- 
tract in  which  he  had  no  legal  interest.  (Davis  v.  Clinton 
Water  Works  Co.,  54  Iowa,  59;  Kahl  v.  Love,  37  N.  J.  L.  5; 
Atkinson  v.  Newcastle  etc.  Water  Co.,  L.  B.,  2  Ex.  Div.  441; 
Nickerson  v.  Bridgeport  Hydraulic  Co.,  46  Conn.  24;  Vroo- 
man  v.  Turner,  69  N.  T.  280;  Wharton  on  Negligence,  sees. 
438,  440;  Sher.  &  Bedf.  on  Neg.,  sec.  54.) 

By  the  Court,  Belknap,  J. : 

The  complaint  in  this  case  contains  two  counts,  to  each 
of  which  the  defendant  demurred  generally.  The  de- 
murrer was  sustained  by  the  district  *court,  and  the  case 
comes  before  us  upon  an  exception  to  this  ruling.  In  one 
count  it  is  alleged  that  the  defendant  entered  iuto  a  con- 
tract with  the  town  of  Carson  City,  a  municipal  corporation, 
on  behalf  of  and  for  the  benefit  of  its  inhabitants,  to  sup- 
ply it  with  water  for  the  extinguishment  of  fires.  That  for 
this  purpose  fire  plugs  were  established  at  various  places  in 
the  town,  and,  among  other  places,  at  a  point  within  a  con- 
venient distance  of  plaintiff's  building.  That  a  fire  oc- 
curred in  premises  adjoining  plain tiflf's,  and  by  reason  of 
the  failure  of  defendant  to  keep  th6  pipes  connecting  with  the 
fire  plugs  charged  with  water  under  suflScient  pressure,  as 
was  its  duty  under  the  contract,  tbe  fire  communicated  to 
plaintiff's  building  and  destroyed  it.  That  in  considera- 
tion of  the  contract  and  of  moneys  paid  thereunder  by 
the  town  of  Carson  City  to  defendant,  it  became  liable 
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unto  plaintiff  for  the  damages  arising  from  the  neglect 
above  mentioned. 

The  question  presented  by  this  count  is  whether,  upon  a 
breach  of  contract  between  the  municipality  and  the  water 
company,  the  plaintiff,  whose  property  was  destroyed 
through  the  failure  of  defendant  to  perform  its  obligation, 
has  a  right  of  action  for  damages. 

It  will  be  observed  that  plaintiff  is  not  a  party  to  the  con- 
tract. It  is  a  general  rule  of  law  that  a  stranger  to  a  con- 
tract can  not  claim  its  benefits  in  an  action  upon  it.'  An 
exception  to  the  rule  exists  in  favor  of  persons  for  whose 
benefit  a  contract  has  been  made,  and  it  is  urged  in  support 
of  the  declaration  that  as  this  contract  was  made  for  the 
benefit  of  plaintiff  and  the  other  taxpayers  and  residents  of 
the  town,  the  case  falls  within  the  exception. 

But  a  third  person,  not  a  party  to  a  contract  and  for 
whose  benefit  it  may  have  been  made,  does  not  in  all  cases 
have  a  right  of  action  upon  it.  To  entitle  him  thereto,  there 
must  be  some  privity  between  him  and  the  promisee,  and 
some  obligation  or  duty  owing  from  the  latter  to  him,  which 
would  give  him  a  legal  or  equitable  claim  to  the  benefit  of 
the  promisee  or  an  equivalent  from  him  personally.  "  A 
legal  obligation  or  duty  owing  from  the  promisee  to  him" 
(the  person  for  whose  benefit  the  contract  is  made)  "will 
so  connect  him  with  the  transaction  as  to  be  a  substitute 
for  any  privity  with  the  promisor,  or  the  consideration  with 
the  promisee,  the  obligation  of  the  promisee  furnishing  an 
evidence  of  the  interest  of  the  latter  to  benefit  him,  and 
creating  a  privity  by  substitution  with  the  promisor." 
{Trooman  v.  Turner,  69  N.  T.  284.) 

Other  exceptions  doubtless  exist,  but  the  plaintiff's  case 
is  within  none  of  them. 

.  The  .board  of  trustees  of  the  town,  in  the  exercise  of  a 
discretionary  power  conferred  upon  them  by  the  legislature, 
contracted  for  a  supply  of  water  for  the  extinguishment  of 
fires.  The  plaintiff,  in  common  with  the  other  residents  of 
the  town,  enjoyed  the  advantages  of  this  contract.  He  had 
an  indirect  interest  in  the  performance  of  the  contract  by 
the  water  company,  as  had  all  of  the  property-holders  of 
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the  town,  but  such  an  interest  is  not  sufficient  to  constitute 
the  privity,  either  directly  or  by  substitution,  which  must 
exist  in  order  to  give  him  a  right  of  action  upon  the  con- 
tract. (Davis  V.  Clinton  Water  Worlcs,  54  Iowa,  59;  Nicker- 
son  V.  Bridgeport  Hydraulic  Co,y  46  Conn.  24.) 

The  other  count  sets  forth,  in  addition  to  the  matter  above 
stated,  that  prior  to  the  destruction  of  the  plaintiff's  prem- 
ises he  had  been  accustomed  to  pay,  and  but  for  defendant's 
negligence  aforesaid  would  have  continued  to  have  paid,  a 
large  amount  of  money  annually  for  taxes  to  the  town  of 
Carson  City.  That  by  reason  of  the  failure  of  defendant 
to  perfprm  its  obligation,  the  town  of  Carson  City  was  dam- 
nified in  the  sum  of  one  thousand  dollars  by  diminution  of 
its  taxable  property. 

An  assignment  and  ownership  in  plaintiff  of  the  demand 
and  right  of  action  of  the  town  against  the  defendant  is  set 
forth.  The  question  presented  by  this  count  is  whether  the 
municipality  had  such  an  interest  in  the  property  destroyed 
as  to  give  it  a  right  of  action  against  the  defendant.  We 
have  not  been  referred  to  any  authority  supporting  this 
declaration,  and  we  apprehend  none  can  be  found.  The 
cases  to  which  we  have  been  referred  in  support  of  the 
theory  that  the  town  had  such  an  interest  in  the  property 
as  would  entitle  it  to  recover  upon  this  count  are  insurance 
cases,  and  are  inapplicable  to  the  question  here  presented. 
There  is  a  wide  difference  between  the  interest  that  will 
entitle  a  party  to  recover  in  an  action  for  a  tort  and  an  in- 
surable interest. 

'*  An  insurable  interest,"  said  the  suprenae  court  of  Iowa, 
in  Warren  v.  IJie  Davenport  Fire  Insurance  Co.,  31  Iowa, 
468,  "is  sui  generis y  and  peculiar  in  its  texture  and  opera- 
tion. It  sometimes  exists  where  there  is  not  any  present 
property,  or  jus  in  re,  or  jus  ad  rem.  Yet  such  a  connection 
must  be  established  between  the  subject-matter  insured  and 
the  party  in  whose  behalf  the  insurance  has  been  effected 
as  may  be  sufficient  for  the  purpose  of  deducing  the  ex- 
istence of  a  loss  to  him  from  the  occurrence  of  the  injury 
to  it." 

In  actions  of  the  character  of  the  present  one  the  interests 
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in  the  property  destroyed,  in  order  to  be  the  basis  of  an 
action,  should  be  certain  and  substantial.  The  right  of 
taxation  vested  in  the  authorities  of  the  city  by  the  legisla- 
ture did  not  create  an  interest,  but  rather  an  expectation, 
which  was  subject  to  have  been  defeated  by  contingencies 
that  may  have  arisen,  and  was  altogether  too  remote  to  be 
the  foundation  of  a  right  of  action. 
The  order  and  judgment  of  the  district  court  are  affirmed. 


[No.  1,030.] 

R.  V-  BOEDEN,  Eespondent,  v:  0.  T.  BENDER,  Appel- 
lant. 

Statement  ow  Motion  for  New  Trial — ^Authentication  of. — ^A  certifi- 
cate of  the  clerk  to  the  effect  that  no  amendments  to  the  statement  have 
boen  filed,  is  such  an  authentication  as  is  required  by  section  197  of  the 
civil  practice  act. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County 

The  facts  appear  in  the  opinion. 

W.  Webster,  for  Appellant : 

The  statement  on  motion  for  a  new  trial  is  not  sufficiently 
authenticated.  (Doyle  v.  Seawell,  12  Cal.  425;  Paige  v. 
O'Neal,  Id.  492;  Linn  v.  Tivist,  3  Id.  89;  Quivey  v.  Gamberty 
32  Id.  304;  Vilhac  v.  Biven,  28  Id.  409;  Coagrove  v.  Johnson, 
30  Id.  509. 

Haydon  &  Queen,  for  Bespondent. 

By  the  Court,  Belknap,  J. : 

The  statement  on  motion  for  new  trial  in  this  case  is  ac- 
companied by  the  ceitificate  of  the  clerk  of  the  district 
court  to  the  eflfect  that  no  amendments  were  filed.  The  only 
question  presented  upon  this  appeal  is  whether  this  is  such 
an  authentication  of  a  statement  on  motion.for  new  trial  as 
is  contemplated  by  section  197  of  the  practice  act.     This 

section,  among  other  things,  provides:  "When  the  state- 
VoL.  XVI— 4 
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ment  is  agreed  to,  it  shall  be  accompanied  with  the  certifi- 
cate, either  of  the  parties  themselves,  in  fact,  or  their  at- 
torney, that  the  same  has  been  agreed  upon  and  is  correct. 
When  settled  by  the  judge  or  referee,  it  shall  be  accompa- 
nied with  his  certificate  that  the  same  has  been  allowed  by 
him  and  is  correct.  When  no  amendments  have  been  filed, 
the  statement  shall  be  accompanied  with  the  certificate  of 
the  clerk  of  that  fact." 

The  evident  purpose  of  the  statute  in  requiring  the  state- 
ment to  be  accompanied  with  one  of  the  certificates  men- 
tioned is,  that  it  shall  thereby  be  authenticated.  When  no 
amendments  are  offered,  the  correctness  of  the  proposed 
statement  is  assumed.  The  fact  that  no  amendments  are 
filed  is  required  to  be  proven  by  the  certificate  of  the  clerk, 
and  this  certificate  accompanying  the  statement  authenti- 
cates it.  {White  V.  IVIiUe,  6  Nev.  20;  Overman  S.  M.  Co.  v. 
Ameiican  M.  Co.,  7  Id.  312.) 

The  order  of  the  district  court  granting  respondent  a  new 
trial  is  affirmed. 


[No.  1,047.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  AH  CHiJW, 

Appellant. 

Indictment — Statutory  Offense — Negative  Exceptions. — In  an  indict- 
ment for  a  statutory  offense,  it  is  only  necessary  to  state  the  negative  to 
an  exception  to-  the  statute,  when  the  exception  is  such  as  to  render  the 
negative  of  it  an  essential  part  of  the  definition  or  description  of  the  of- 
fense charged. 

Idem. — ^It  is  the  nature  of  the  exception,  and  not  its  locality,  that  deter- 
mines  the  question  whether  it  should  be  stated  in  the  indictment  or  not. 

Opium  Act — Constitutionality  op. — Section  1  of  the  Opium  Act  (Stat. 
1877,  69)  does  not  conflict  with  any  of  the  provisions  of  the  constitution 
of  this  State. 

Idem — RESTRicnoN  upon  Sales  op  Opium.— JJnder  the  police  power  and  in 
the  interest  of  good  morals,  the  good  order  and  peace  of  society,  for 
the  prevention  of  crime,  misery,  and  want,  the  legislature  has  authority 
to  place  such  restrictions  upon  the  sale  or  disposal  of  opium  as  will 
mitigate,  if  not  suppress,  its  evils  to  society. 

JuBY  Law — Fourteenth  Amendment — ^Treaty  with  China. — ^The  jury 
law  of  this  State  does  not  conflict  with  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  or  with  sections  1977,  1978,  Bev. 
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Stat.  U.  S.,  or  with  article  6  of  the  treaty  between  the  United  States 
and  China  of  July  28,  1868. 

Idem — Right  of  Citizenship — Not  Conferred  fpon  Chinamen. — The 
right  of  citizenship  is  not  conferred  by  the  amendments  to  the  constitu- 
tion of  the  United  States,  or  the  treaty  between  the  United  States  and 
China,  upon  the  Mongolian  race,  except  such  as  are  bom  within  the 
United  States. 

Ibkm — Citizens  mat  be  Excluded  as  Jurors. — The  privilege,  oi:  duty,  of 
being  a  juror  is  not  always  an  incident  of  citizenship. 

Idem — Equal  Protection  to  Persons. — ^The  State  has  the  right  to  prescribe 
the  qualifications  of  its  jurors,  provided  it  does  not  discriminate  against 
persons  because  of  their  race  or  color.  A  mixed  jury  in  a  particular 
case  is  not  essential  to  the  equal  protection  of  the  law,  and  is  not  guar- 
anteed by  the  fourteenth  amendment  to  the  constitution  of  the  United 
States. 

ScTFPiciENCY  OF  EVIDENCE. — Held,  that  there  was  some  evidence  to  sustain 
the  verdict  of  the  jury. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  Countyc 

The  testimony  in  this  case  was,  briefly,  to  the  effect  that 
Frank  Connor,  acting  in  concert  with  the  officers  of  Eureka 
county,  called  at  the  defendant's  house  about  two  o'clock 
A.  M.,  knocked  at  the  door  and  woke  up  the  defendant,  and 
told  him  that  he  (Connor)  was  very  sick  and  must  have 
some  opium.  Defendant  at  first  refused  to  get  up,  but  after 
some  threats  upon  the  part  of  Connor,  he  got  up.  When 
he  came  to  the  door  Connor  handed  him  fifty  cents  and  told 
him  to  go  and  get  some  opium.  Defendant  got  the  opium, 
gave  it  to  Connor,  and  was  thereafter  immediately  arrested 
by  the  sheriff* 

U.  R.  Oarher  and  Alexander  Wilson^  for  Appellant: 

I.  The  law  under  which  the  venire  was  issued  is  uncon- 
stitutional and  void.  (14th  Amendment  Constitution  U. 
8. ;  sees.  1977,  1978,  Eev.  Stat.  U.  S. ;  Treaty  with  China 
July  28,  1868;  Strauder  v.  West  Virginia,  100  U.  S.  303.) 
The  civil  rights  of  a  Mongolian  or  yellow  person  are  identi- 
cal with  those  of  an  African,  or  black  person,  and  are  pro- 
tected by  the  constitutional  amendments  and  the  acts  of 
congress  in  relation  thereto,  in  precisely  the  same  manner 
as  the  rights  of  an  African,     The  discrimination  of  our  jury 
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law  is  against  a  person  because  of  his  race  or  color.  The 
right  which  a  state  may  claim,  to  restrict  the  jury  list  to 
citizens,  is  a  right  which  can  not  be  exercised  when  by  its 
exercise  persons  of  a  peculiar  race  or  color  are  in  any  way 
excluded  from  the  full  and  equal  benefit  of  all  laws  by  rea- 
son of  their  race  or  color  alone. 

n.  'The  effort  of  the  legislature  to  regulate  the  sale  and 
disposal  of  opium  went  beyond  its  power  and  transgressed 
the  bounds  of  its  authority.  Since  its  discovery,  opium  has 
held  its  place  in  the  commercial  world  as  valuable  property. 
Acknowledged  to  be  so,  it  was  entitled  to  and  did  receive 
the  same  protection  and  was  accompanied  by  the  attributes 
and  incidents  which  pertain  to  all  recognized  subjects  of 
property,  and  certainly  comes  within  the  protection  of  the 
provisions  of  the  constitution,  and  it  does  not  lie  in  the 
power  of  the  legislature  to  condemn  it,  either  directly  or  con- 
structively, or  to  disturb  an  interest  in  it,  or  to  pass  any  act 
the  result  of  which  diminishes  or  destroys  its  value.  So 
long  as  opium  is  property,  every  incident  necessary  to  per- 
fect the  right  of  property  is  conceded.  The  right  of  transfer 
or  disposal  is  inseparable  from  this  right.  We  can  not  im- 
agine the  right  of  property  without  the  accompanying  power 
of  disposal.  This  act  destroys  the  interest  and  value  in  all 
opium  held  in  this  state  by  others  than  druggists  and 
apothecaries;  and  this  is  accomplished  when  the  holder  or 
owner  is  denied  the  right  of  disposal.  (Wynehcmer  v.  I'he 
People,  13  N.  T.  378;  1  Bl.  Com.  138;  2  Kent's  Com.  320, 
326.) 

III.  The  act  impairs  the  obligation  of  a  contract.  Opium 
is  exclusively  an  imported  article,  and  the  importer  paying 
a  duty  to  the  United  States  for  the  privilege  of  importing  it, 
there  results  a  contract  between  the  United  States  and  the 
importer,  that  in  consideration  of  the  import  duty,  the 
United  States  agrees  to,  and  guarantees  to  the  importer,  the 
right  to  use  and  dispose  of  his  imported  article  in  the  usual 
manner  of  trade.  No  state  legislature  can  nullify  and  set 
aside  this  right  granted  to  the  importer.  In  this  case  we 
see  that  the  legislature  has  attempted  to  do  this;  and  it  is 
further  found  outside  of  its  jurisdiction  in  this  very  matter^ 
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making  an  effort  to  regulate  a  branch  of  commercey  a  proy- 
ince  peculiar  and  exclusive  to  the  congress  of  the  United 
States. 

lY.  It  is  special  legislation  in  the  interest  of  a  desig- 
nated class,  inasmuch  as  the  sale  of  opium  is  restricted  to 
druggists  and  apothecaries,  and  they  are  given  a  monopoly 
of  the  opium  trade,  to  the  exclusion  of  all  the  world. 

y.  The  indictment  is  insufficient,  and  does  not  state  an 
offense,  in  this,  that  it  does  not  show  that  the  defendant 
therein  is  ngt  within  the  exception  mentioned  in  the  act. 
(Whart.  Am.  Cr.  L.,  sec.  379,  and  authorities  there  cited.) 

M.  A.  Murphy,  Attorney  General,  for  Bespondent. 

By  the  Court,  Hawley,  J. : 

Appellant  was  indicted,  tried,  and  convicted  of  a  felony 
for  a  Tiolation  of  section  1  of  the  ''act  to  regulate  the  sale 
or  disposal  of  opium,"  etc.  (Stat.  1877,  69.)  This  section 
provides  that  "  it  shall  be  unlawful  for  any  person  or  per- 
sons, as  principals  or  agents,  to  sell,  give  away,*  or  other- 
wise, dispose  of  any  opium  in  this  state,  except  druggists 
and  apothecaries,  and  druggists  and  apothecaries  shall  sell 
it  only  on  the  prescription  of  legally  practicing  physicians." 
The  charging  part  of  the  indictment  reads  as  follows:  '*  The 
said  defendant.  Ah  Chew,  on  the  30th  day  of  April,  A.  D. 
1880,  or  thereabouts,  and  before  the  finding  of  this  indict- 
ment, at  the  county  of  Eureka,  in  the  state  of  Nevada,  did 
unlawfully  and  feloniously  sell  and  dispose  of  opium,  of  the 
value  of  fifty  cents.  United  States  silver  coin,  to  one  Frank 
Connor,  contrary  to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Nevada." 

1.  Appellant's  counsel  argue  that  this  indictment  does 
not  state  an  offense,  because  it  does  not  show  that  the  de- 
fendant is  not  within  the  exceptions  specified  in  the  statute. 
They  claim  the  rule  to  be,  that  if  there  is  an  exception  in  the 
enacting  clause,  the  prosecution  must  negative  the  exception 
and  state  in  the  indictment  that  the  defendant  is  not  within 
it.  The  principle  decided  in  State  v.  Bobey,  8  Nev.  321,  is 
adverse  to  this  rule. 
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There  are  cases  cited  in  Wharton's  Or.  L.,  sees.  378,  379, 
-where  the  language  employed  would  seem,  at  first  blush,  to 
sustain  the  position  contended  for  by  appellant.  But  from 
a  careful  examination  of  all  the  authorities  upon  this  sub- 
ject, we  are  of  opinion  that  it  is  only  necessary  in  an  indict- 
ment for  a  statutory  offense,  to  negative  an  exception  to  the 
statute,  when  that  exception  is  such  as  to  render  the  neg- 
ative of  it  an  essential  part  of  the  definition  or  description 
of  the  offense  charged.  It  is  the  nature  of  the  exception, 
and  not  its  locality,  that  determines  the  question  whether 
it  should  be  stated  in  the  indictment  or  not.  The  question 
is,  as  stated  in  State  v.  Abbey,  "  whether  the  exception  is  so 
incorporated  with,  and  becomes  a  part  of  the  enactment,  as 
to  constitute  a  part  of  the  definition  or  description  of  the 
offense;  for  it  is  immaterial  whether  the  exception  or  proviso 
be  contained  in  the  enacting  clause  or  section,  or  be  intro- 
duced in  a  different  manner.  '  It  is  the  nature  of  the  ex- 
ception, and  not  its  location,' which  determines  the  question. 
Neither  does  the  question  depend  upon  any  distinction  be- 
tween the  words  'provided'  or  'except'  as  they  maybe  used 
in  the  statute.  In  either  case,  the  only  inquiry  arises, 
whether  the  matter  excepted,  or  that  which  is  contained  in 
the  proviso,  is  so  incorporated  with,  as  to  become,  in  the 
manner  above  stated,  a  part  of  the  enacting  clause.  If  it  is 
so  incorporated,  it  should  be  negatived,  otherwise  it  is  a 
matter  of  defense."  (29  Vt.  66.)  (See  also  Melzker  v.  People, 
14  111.  101;  Stanglein  v.  State,  17  Ohio  St.  461;  State  v. 
MUler,  24  Conn.  522;  State  v.  Glynn,  34  N.  H.  422;  State 
V.  Wade,  Id.  491.) 

The  exception  mentioned  in  section  1  does  not  define  or 
qualify  the  offense  created  by  the  statute.  The  defendant 
can  not  complain  that  he  has  not  been  fully  informed  of  the 
nature  and  cause  of  action  against  him.  Aj^rifna/ade  case 
is  stated  in  the  indictment  ''in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  in- 
tended."    (1  Comp.  L.  1858.) 

The  question  is  one  not  only  of  pleading  but  of  evidence, 
and  where  the  exception  need  not  be  negatived  it  need  not 
be  proven  by  the  prosecution.     If  the  defendant  was  a 
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druggist,  or  an  apothecary,  and  sold  the  opinm  upon  the 
prescription  of  a  legally  practicing  physician,  it  would  be  a 
defense.  These  facts  would  be  peculiarly  within  his  knowl- 
edge, and  could  be  established  by  him  '^  without  the  least 
inconvenience,  whereas  if  proof  of  the  negative  were  re- 
quired the  inconvenience  would  be  very  great."  (1  Greenl. 
onEv.,  Sec.  79.) 

2.  Section  1  of  the  statute  above  referred  to  does  not 
conflict  with  any  of  the  provisions  of  the  constitution  of 
this  state.  It  does  not  interfere  with  the  existing  rights  of 
property.  It  does  not  impair  the  obligation  of  any  con- 
tract, and  is  not  special  legislation  in  the  interest  of  a  des- 
ignated class. 

It  Las  universally  been  held  to  be  the  duty  of  every  state 
to  protect  its  citizens,  and  advance  the  safety,  happiness, 
and  prosperity  of  its  people;  and  there  is  no  doubt  as  to 
the  power  of  the  legislature  to  pass  laws,  like  the  one  under 
consideration,  designed  to  promote  the  health  and  protect 
the  morals  of  the  community  at  large.  Statutes  to  regulate 
the  sale  of  intoxicating  liquors;  to  prevent  and  prohibit 
their  sale  to  minors,  to  Indians,  to  habitual  drunkards;  and 
to  close  saloons  on  the  Sabbath  and  on  election  days,  have 
been  passed  in  many,  if  not  all,  of  the  states,  and  have  al- 
ways been  upheld  and  sustained  by  the  several  state  courts 
and  by  the  supreme  court  of  the  United  States.  {License 
Cases,  5  How.  504.) 

It  is  not  denied  that  the  indiscriminate  use  of  opium  by 
smoking  or  otherwise  tends  in  a  much  greater  degree  to  de- 
moralize the  persons  using  it,  to  dull  the  moral  senses,  to  fos- 
ter vice  and  produce  crime,  than  the  sale  of  intoxicating 
drinks.  If  such  is  its  tendencv,  it  should  not  have  unre- 
strained  license  to  produce  such  disastrous  results.  A  law 
prohibiting  the  indiscriminate  traffic  in  this  poisonous  drugi 
and  placing  the  trade  under  such  regulations  as  to  prevent 
abuses  in  its  sale,  violates  no  constitutional  restraints. 
Under  the  police  power,  recognized  in  the  theory  and  as- 
serted in  the  practice  of  every  state  in  the  union,  in  the 
interest  of  good  morals,  the  good  order  and  peace  of  soci- 
ety, for  the  prevention  of  crime,  misery,  and  want,  the  leg- 
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islatare  has  authority  to  place  such  restrictions  upon  the 
sale  or  disposal  of  opium  as  will,  mitigate  if  not  suppress 
its  evils  to  society. 

Wynehamer  v.  The  People,  13  N.  Y.  378,  upon  which  ap- 
pellant relies,  is  not  opposed  to  the  views  we  have  expressed. 
The  decision  in  that  case  was  based  upon  the  ground  that 
the  act  there  under  consideration  confiscated  and  destroyed 
property  lawfully  acquired  by  the  citizen  in  intoxicating 
liquors,  and  provided  for  its  seizure  and  destruction  with- 
out due  process  of  law.  The  opinions  of  the  various 
•  justices  in  that  case  expressly  recognized  the  right  of  the 
legislature  to  regulate  the  sale  and  disposal  of  intoxicating 
liquors  *'  upon  such  views  of  policy,  of  economy  or  morals, 
as  may  be  addressed  to  its  discretion."  The  subsequent  de- 
cisions in  that'state  have  always  recognized  the  right  of  the 
legislature  to  control  and  regulate  the  traffic  in  intoxicating 
drinks. 

Wright,  J.,  in  delivering  the  opinion  of  the  court  in 
Metropolitan  Board  of  Eoccise  v.  Barrie,  upon  this  subject 
says:  *'  The  right  to  legislate  on  a  subject  so  deeply  affect- 
ing the  public  welfare  and  security  has  not  heretofore  been 
questioned  or  denied,  and  it  could  not  well  be,  for  it  would 
have  been  to  deny  the  powers  of  government  inherent  in 
every  sovereignty  to  the  extent  of  its  dominions.  A  state 
is  not  sovereign  without  the  power  to  regulate  all  its  in- 
ternal commerce  as  well  as  police.  .  The  legislature  exercises 
and  wields  these  sovereign  police  powers  as  it  deems  the  pub- 
lic good  to  require.  It  is  a  bold  assertion,  at  this  day,  that 
there  is  anything  in  the  state  or  United  States  constitutions 
conflicting  with  or  setting  bounds  upon  the  legislative  dis- 
cretion or  action  in  directing  how,  when,  and  where  a  trade 
shall  be  conducted  in  articles  intimately  connected  with  the 
public  morals  or  public  safety  or  public  prosperity;  or,  in- 
deed, to  prohibit  and  suppress  such  traffic  altogether,  if 
deemed  essential  to  effect  those  great  ends  of  good  govern- 
ment. *  *  *  Is  it  not  an  absurd  proposition,  that  such 
a  law,  by  its  own  mjere  force,  deprives  any  person  of  his 
liberty  or  property  within  the  meaning  of  the  constitution, 
or  that  it  infringes  upon  either  of  these  secured  private 
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rights?  Yet  this  is  the  only  ground  its  violators  can  occupy 
to  raise  any  question  as  to,  its  validity.  They  are  restrained 
of  no  liberty,  except  that  of  violating  the  law,  by  engaging 
in  a  fprbidden  traffic;  and  the  assumption  is  not  even  plausi- 
ble that  the  act  works  a  deprivation  of  property  to  any  one." 
(34N.T.  666.) 

The  supreme  court  of  Delaware,  in  Stode  v.  Almond,  2 
Houston,  612,  declared  the  act  (for  the  suppression  of  intem- 
perance) prohibiting  the  sale  of  intoxicating  liquor  for  any 
other  than  "mechanical,  chemical,  and  medicinal  purposes 
only,  an*  pure  wines  for  sacramental  use,"  to  be  constitu- 
tional. 

The  Wynehamer  case  was  there  elaborately  reviewed,  and 
it  was  shown  that  each  of  the  justices  who  decided  against 
the  constitutionality  of  the  prohibitory  liquor  law  of  New 
York  based  his  opinion  on  grounds  of  objection  that  were 
not  applicable  to  the  Delaware  act,  and  sustained  the  prin- 
ciple of  restrictive  legislation  to  the  full  extent  required  to 
support  its  validity.  After  an  examination  of  many  authori- 
ties upon  the  subject  under  consideration,  we  are  prepared 
to  reiterate  and  indorse  the  statement  of  Wright,  J.,  in 
the  opinion  from  which  we  have  quoted,  that:  "No  one 
heretofore  has  questioned,  on  constitutional  grounds,  the 
validity  of  such  an  enactment,  or  called  upon  the  judiciary 
to  declare  it  void,  and,  perhaps,  would  not  at  this  time,  ex- 
cept as  emboldened  by  the  inconsiderate  dicta  of  some  of 
the  judges  in  the  case  of  Wynehamer  v.  The  People." 

3.  Appellant  contends  that  the  court  erred  in  overruling 
his  challenge  to  the  panel  of  trial  jurors,  "because  the  law 
under  which  the  venire  was  drawn  is  unconstitutional  and 
void,  in  this:  that  it  conflicts  with  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  with  sections 
1977  and  1978  (Eev.  Stat.  U.  S.),  and  article  6  of  the  treaty 
between  the  United  States  and  China,  of  July  28,  1868. 

This  position  is  wholly  untenable.  It  can  not  be  main- 
tained upon  any  sound  reasoning,  and  is  not  supported  by 
any  authority.  In  construing  the  constitutional  amend- 
ments and  the  civil  rights  bill,  courts  have  always  consid- 
ered the  historv  of  the  times  when  they  were  adopted,  the 
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general  objects  sought  to  be  accomplished,  and  the  evils 
they  were  designed  to  remedy.  Their  object  was  to  secure 
to  the  African  the  civil  rights  which  the  white  persons  of 
the  United  States  enjoyed,  and  to  give  to  that  race  the  pro- 
tection of  the  general  government  in  that  enjoyment  when- 
ever it  should  be  denied  by  any  state. 

The  amendments  were  priniarily  designed  to  give  freedom 
to  all  persons  of  the  African  race  within  the  United  States, 
to  prevent  their  future  enslavement,  to  make  them  citizens, 
to  prevent  discrimination  against  their  rights  as  freemen, 
and  to  secure  to  them  the  privileges  of  the  bal]pt.  The 
language  used  necessarily  extends  some  of  the  provisions 
to  all  persons  of  every  race  and  color;  but  their  general 
purpose  is  so  clearly  in  favor  of  the  African  race,  that  it 
would  require  a  very  strong  case  to  make  them  applicable 
to  any  other.  (Slaughter-house  Cases,  16  Wall.  37;  Strauder 
V.  West  Virginia^  100  U.  S.  303;  Virginia  \.  Rives,  Id.  313; 
Ex  parte  Virginia,  Id.  339.) 

The  amendments  did  not  confer  the  right  of  citizenship 
upon  the  Mongolian  race,  except  such  as  are  born  within 
the  United  States.  The  treaty  between  the  United  States 
and  China  did  not  confer  upon  the  Chinese,  coming  to  this 
country,  the  right  of  citizenship.  The  same  section  which 
guaranteed  to  the  Chinese  subjects  certain  "privileges,  im- 
munities, and  exemptions  in  respect  to  travel  or  residence," 
contains  the  following  proviso:  **But  nothing  herein  con- 
tained shall  be  held  to  confer  naturalization  upon  *  *  * 
the  subjects  of  China  in  the  United  States."     (Section  VI.) 

The  statute  of  this  state  provides  that  "  every  qualified 
elector  of  the  state  *  *  *  jg  a  qualified  juror  of  the 
county  in  which  he  reside."  (1  Comp.  L.  1051.)  This 
statute  does  not  deprive  appellant  of  any  right  secured  to 
him  by  the  constitution,  laws,  or  treaty.  The  Mongolian 
or  yellow  race,  to  which  appellant  belongs,  are  denied  the 
right  to  serve  as  jurors  because  they  are  aliens,  and  not  on 
account  of  their  color.  There  is  no  discrimination  in  the 
statute  against  any  person  because  of  his  race  or  color. 

Appellant  had  all  the  privileges  guaranteed  to  the  sub- 
jects of  the  most  favored  nation.     He  had  the  same  rights 
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as  an  unnaturalized  white  person  from  England,  Germany, 
or  any  other  foreign  country.  No  greater  rights  could  have 
been  secured  to  him  in  the  circuit  court  of  the  United 
States.  The  qualification  of  jurors  is  the  same  in  the  United 
States  courts  as  in  the  state  courts.  (Bey.  Stat.  U.  S.,  sec. 
800;  Stats.  U.  S.,  1874-5,  p.  336,  sec.  4.)  The  privilege, 
or  duiy,  of  being  a  juror  is  not  always  an  incident  of  citi- 
zenship. There  are  citizens  of  the  United  States  that  are 
in  the  respective  states  denied  the  right  to  sit  as  jurors  in 
the  trial  of  civil  or  criminal  cases. 

Women  are  citizens,  but  they  are  not,  under  the  constitu- 
tion and  laws  of  this  state,  "  qualified  electors."  They  have 
no  right  to  vote  or  hold  any  office.  Yet  they  have  the  same 
right  to  a  fair  and  impartial  trial  by  jury  as  any  other  per- 
son. Some  of  the  states  limit  the  age  of  male  citizens 
who  are  declared  competent  to  serve  as  jurors.  Yet  it  has 
never  been  held  that  a  citizen  over  or  under  the  prescribed 
age  was  denied  any  right  secured  to  him  by  the  constitution 
and  laws  of  the  United  States.  All  persons,  whether  male 
or  female,  old  or  young,  citizens  or  aliens,  white,  black,  or 
yellow,  are  equally  protected  in  the  right  of  trial  by  a  fair 
and  impartial  jury,  indifferently  selected,  without  discrim- 
ination, because  of  their  race  or  color. 

The  statute  of  West  Virginia,  which  was  called  in  ques- 
tion in /S'^rai^fer  v.  West  Virginia, supra, ie*a,dssis  follows:  *'A11 
white  male  persons,  who  are  citizens  of  this  state,  shall  be 
liable  to  serve  as  jurors."  The  supreme  court  of  the  United 
States  declared  this  law  to  be  unconstitutional,  because  it 
singled  out  and  expressly  denied  to  the  colored  race  **all 
right  to  participate  in  the  administration  of  the  law  as 
jurors,  because  of  their  color,  though  they  are  citizens  and 
may  be  in  other  respects  fully  qualified." 

In  the  discussion  of  the  questions  there  involved,  the 
court  expressly  recognized  the  general  principles  we  have 
announced,  and  declared,  that  every  state  has  the  right  to 
prescribe  the  qualifications  of  its  jurors,  provided  it  does 
not  discriminate  against  persons  because  of  their  race  or 
color.  This  is  the  language  used:  **Wedo  not  say  that 
within  the   limits  from  which  it   is  not  excluded   by  the 


60  State  of  Nevada  v.  Ah  Chew.        [Sop.  Ct. 

Opinion  of  the  Coort — ^Hawley,  J. 

amendment  a  state  may  not  prescribe  the  qoalifications  of 
its  jurors,  and  in  so  doing  make  discriminations.  It  may 
confine  the  selection  to  males,  to  freeholders,  to  citizens,  to 
persons  within  certain  ages,  or  to  persons  having  educa- 
tional qualifications.  We  do  not  believe  the  fourteenth 
amendment  was  ever  intended  to  prohibit  this.  Looking 
at  its  history,  it  is  clear  that  it  had  no  such  purpose.  Its 
aim  was  against  discrimination  because  of  race  or  color. 
As  we  have  sai^  more  than  once,  its  design  was  to  protect 
an  emancipated  race,  and  to  strike  down  all  possible  legal 
discrimination  against  those  who  belong  to  it." 

The  argument  that  equal  protection  to  persons  can  only 
be  secured  by  allowing  persons  of  the  same  race  or  color  to 
act  as  jurors  in  cases  affecting  their  interests,  is  fully  an- 
swered by  the  supreme  court  of  the  United  States  in  the 
case  of  Virginia  v.  Bives,  supnij  in  reply  to  the  application 
of  two  colored  persons  to  have  their  cause  removed  from 
the  state  court  to  the  circuit  court  of  the  United  States. 
The  statute  of  Yii^inia  provided  that  all  male  citizens 
twenty-one  years  of  age,  and  not  over  sixty,  who  are  enti- 
tled to  vote  and  hold  office  under  the  constitution  and  laws, 
are  liable  to  serve  as  jurors.  The  law  of  that  state,  like 
the  law  of  this  state,  did  not  discriminate  against  any  per- 
son because  of  his  race  or  color.  Petitioners  alleged  that 
the  grand  jury  that  indicted  them,  and  the  petit  jury  that 
tried  them,  were  composed  wholly  of  the  white  race,  and 
that  no  one  of  their  race  had  ever  been  allowed  to  serve  as 
jurors,  in  the  county  where  they  were  tried,  in  any  case  in 
which  a  colored  man  was  interested.  The  court  say  that 
these  assertions  "fall  short  of  showing  that  any  civil  right 
was  denied,  or  that  there  had  been  any  discrimination 
against  the  defendants  because  of  their  color  or  race.  The 
facts  may  have  been  as  stated,  and  yet  the  jury  which  in- 
dicted them,  and  the  panel  summoned  to  try  them,  may 
have  been  impartially  selected.  Nor  did  the  refusal  of  the 
court,  and  of  the  counsel  for  the  prosecution,  to  allow  a 
modification  of  the  venire,  by  which  one  third  of  the  jury, 
or  a  portion  of  it,  should  be  composed  of  persons  of  the 
petitioners'  own  race,  amount  to  any  denial  of  a  right  se- 
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cured  to  them  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States.  The  privilege  for  which 
they  moved,  and  which  they  also  asked  from  the  prosecu- 
tion, was  not  a  right  given  or  secured  to  them  or  to  any  per- 
son, by  the  law  of  the  state,  or  by  any  act  of  congress,  or 
by  the  fourteenth  amendment  of  the  constitution.  It  is  a 
right  to  which  every  colored  man  is  entitled,  that,  in  the 
selection  of  jurors  to  pass  upon  his  life,  liberty,  or  property, 
there  shall  be  no  exclusion  of  his  race  and  no  discrimina- 
tion against  them  because  of  their  color.  But  this  is  a 
different  thing  from  the  right  which  it  is  asserted  was  denied 
to  the  petitioners  by  the  state  court,  viz.,  a  right  to  have  the 
jury  composed  in  part  of  colored  men.  A  mixed  jury  in  a 
particular  case  is  not  essential  to  the  equal  protection  of  the 
laws,  and  the  right  to  it  is  not  given  by  any  law  of  Virginia 
oir  by  any  federal  statute.  It  is  not,  therefore,  guaranteed 
by  the  fourteenth  amendment  or  within  the  purview  of  sec- 
tion 641." 

The  question  whether  any  person  of  the  Mongolian  race 
can  become  a  naturalized  citizen  of  the  United  States  is  not 
involved  in  this  case,  and  does  not,  therefore,  merit  any  dis- 
cussion. 

4.  The  evidence  in  this  case  was  very  slight  and  in  some 
respects  very  unsatisfactory.  But  we  are-  not  prepared  to 
sav  that  there  was  no  evidence  to  sustain  the  verdict  of  the 
jury. 

The  judgment  of  the  district  court  is  affirmed. 


p^o.  1,040.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  AH  GONN, 

Appellant. 

Opium  Act  Constitutional — Indictment  Sufficient. —Judgment  affirmed 
upon  the  authority  of  The  StcUe  of  Nevada  v.  Ah  Chew,  ante,  50. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County, 

Alexander  Wilson,  for  Defendant. 
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M.  A.  Murphy,  Attorney  General,  for  Bespondent. 

Bj  Court,  Hawley,  J. : 

The  questions  raised  by  appellant  are  substantially  the 
same  as  were  presented  in  the  case  of  The  State  v.  Ah  Chew, 
ante,  50. 

Upon  the  authority  of  that  case  the  judgment  of  the  dis- 
trict court  is  affirmed. 


[No.  1,046.] 

THE   STATE   OF    NEVADA,    Eesponbent,   v.  CHING 

GANG,  Appellant. 

Opium  Act — Sale  by  Physicians. — ^To  make  a  defense  for  the  sale  of 
opium  by  a  practicing  physician  complete,  the  defendant  must  show  that 
he  comes  within  the  provisions  of  the  **act  to  prevent  the  practice  of 
medicine  and  surgery  by  unqualified  persons**  (StaL  1875,  47). 

Appeal  from  the  District  Court,  Sixth  Judicial  District, 
Eureka  County. 

The  facts  appear  in  the  opinion. 

Alexander  Wilson  and  <7.  G.  Hubbard,  for  Appellant. 

M.  A.  Murphy,  Attorney  General,  for  Bespondent. 

By  the  Court,  Hawley,  J. : 

This  case  is  similar  to  that  of  The  State  v.  Ah  Chew,  ante, 
50.  The  only  question  which  is  not  disposed  of  by  the  opin- 
ion in  that  case  is  as  to  the  correctness  of  the  rulijag  of  the 
court  in  refusing  to  allow  the  defendant,  who  was  a  witness 
in  his  own  behalf,  to  answer  the  question,  **  Are  you  a  prac- 
ticing physician?"  The  defendant  had  the  right  to  show, 
if  he  could,  that  he  was  a  legally  practicing  physician,  and 
that  he  sold  the  opium  as  a  prescription.  But  in  order  to 
make  his  defense  complete  it  was  necessary  for  him  to  show 
that  he  came  within  the  provisions  of  the  ''Act  to  prevent 
the  practice  of  medicine  and  surgery  by  unqualified  per- 
sons."    (Stats.  1875,  47;  Ex  parte  Spmney,  10  Nev.  323.) 

The  record  shows  that  when  the  question  was  asked,  the 
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couDsel  for  the  state  objected  to  the  defendant's  answering 
it  unless  ''be  showed  a  compliance  with  the  laws  of  the 
state."  When  this  objection  was  made,  we  think  it  was  the 
duty  of  the  defendant  to  state,  if  it  was  the  truth,  that  he 
proposed  to  show  a  compliance  with  the  law.  Having  failed 
to  make  any  such  statement,  and  failed  to  offer  any  further 
proof,  we  are  of  opinion  that  the  court  did  not  err  in  sus- 
taining the  objection. 
The  judgment  of  the  district  court  is  affirmed. 


[No.  1,063.] 

Ex  PARTE  ANTOINE  LORRAINE. 

Habeas  Corpus — ^Fugitive  fkom  Justice. — To  hold  a  fugitive  from  justice 
to  await  the  requisition,  of  the  governor  of  another  state,  it  must  affirm- 
atlvely  appear  from  the  complaint  filed  before  the  committing  magistrate 
in  this  state:  1.  That  a  crime  has  been  committed  in  the  other  state. 
2.  That  the  accused  has  been  charged  in  that  state  with  the  commission 
of  such  crime.  3.  That  he  has  fled  from  justice,  and  is  within  this  state. 
(1  Comp.  L.,  2278-2286.) 

Idem — Property  Brought  into  this  State. — To  hold  a  fugitive  from 
justice,  upon  the  ground  that  the  money  taken  by  him,  in  committing  a 
robbery,  was  brought  into  this  state,  there  must  be  a  complaint  charging 
him  with  this  offense  substantially  in  the  language  of  the  statute. 

Habeas  corpus  before  the  Supreme  Court. 
The  facts  sufficiently  appear  in  the  opinion. 

A.  C.  Ellis,  for  Petitioner. 

H.  F.  BartinCy  District  Attorney  of  Ormsby  County,  for 
State. 

By  the  Court,  Hawley,  J. : 

In  order  to  hold  a  fugitive  from  justice  to  await  the  requi- 
sition of  the  governor  of  another  state,  it  must  affirma- 
tively appear  from  the  complaint  filed  before  the  committing 
magistrate  in  this  state:  1.  That  a  crime  has  been  com- 
mitted in  the  other  state.  2.  That  the  accused  has  been 
charged  in  that  state  with  the  commission  of  such  crime. 
3.  That  he  has  fled  from  justice  and  is  within  this  state. 
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Points  decided. 

(Criminal  Pr,  Act,  sees.  651-653;  1  Comp.  L.,  2278- 
2286.) 

The  complaint  upon  which  petitioner  was  arrested  ac- 
cused him  of  having  committed  the  crime  of  robbery  in 
Alpine  county,  California,  on  the  twenty-eighth  of  February, 
1881.  The  commitment  recites  the  same  facts.  Neither 
the  complaint,  warrant  of  arrest,  nor  commitment  avers  that, 
he  is  charged  with  such  crime  in  the  state  of  California. 
The  proceedings  in  so  far  as  they  are  based  upon  the  pro- 
visions of  the  criminal  practice  act  relating  to  fugitives  from 
justice  are  entirely  null  and  void.  {Matter  of  Edioin  Hey- 
ward,  1  Sandf.  701;  MaUer  of  Leland,  7  Abb.  (N.  S.)  64; 
Matter  of  Butter,  Id.  68;  bHate  v.  Hufford,  28  Iowa,  391; 
Ux parte  White,  49  Cal.  433,) 

It  is,  however,  claimed  that  petitioner  should  be  held  to 
await  the  requisition  of  the  governor  of  the  state  of  Califor- 
nia under  the  provisions  of  section  67  of  the  act  concerning 
crimes  and  punishments  (1  Comp.  L.  2373),  because,  as 
claimed  by  the  prosecution,  the  money  taken  by  petitioner 
was  by  him  brought  into  this  state. 

It  would  be  necessary,  in  order  to  authorize  the  magis- 
trate to  commit  petitioner  under  this  provision  of  the  statute, 
to  have  a  complaint  filed  setting  forth  the  offense  substan- 
tially in  the  language  of  the  statute.  Upon  this  point  it  is 
proper  for  us  to  state  that  we  have  examined  the  testimony 
taken  before  the  committing  magistrate,  and  that,  in  our 
opinion,  it  is  not  sufficient  to  warrant  the  detention  of  the 
petitioner  upon  this  ground. 

The  petitioner  must  be  discharged  from  custody.  It  is 
so  ordered* 


[No.  1,022.] 

THE  IOWA  MINING  COMPANY,  Appellant,  v.  THE 
BONANZA  MINING   COMPANY,  Bespondent. 

Dismissal  of  Action  for  Failure  to  Prosecute — When  Rights  are 
Waived  by  Filing  a  Demurrer  and  Answer. — Plaintiff,  in  an  action 
to  determine  the  question  of  ^the  right  of  possession  to  certain  mining 
ground  for  which  the  defendant  had  applied  for  a  patent,  failed  to  pros- 
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Argument  for  Appellant. 

ecute  its  suit  with  reasonable  diligence,  by  delay  in  serving  the  summons. 
Defendant  made  no  motion  to  dismiss  the  case  until  after  service  of 
summons,  and  after  it  had  appeared  in  the  action,  by  attorneys,  and  filed 
a  demurrer  and  an  answer  to  plain tiflf's  complaint:  Held,  that,  by  raising 
the  issues  of  law  and  fact,  the  defendant  waived  its  right  to  move  for  a 
dismissal  of  the  action  upon  the  ground  that  the  sunmions  had  not  been 
served  within  a  reasonable  time. 
Xdem — ^Waiver  of  the  Waiver  to  Dismiss. — When  defendant  moved  to 
dismiss  the  case,  the  plaintiff  consented  to  a  hearing  of  the  motion  upon 
its  merits:  Held,  that  plaintiff  by  not  moving  to  dismiss  the  defendant's 
motion,  waived  the  irregularities  and  waiver  of  defendant. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  appear  in  the  opinion. 

Elliott  and  TJwmas,  for  Appellant: 

I.  Even  though  the  court  should  be  of  the  opinion  that 
there  has  been  a  want  of  diligence  on  the  part  of  appellant 
in  the  prosecution  of  this  action,  yet  now^  that  it  is  at  issuje 
on  the  merits,  on  the  calendar  and  ready  to  be  set  for  trial, 
the  respondent  haying  neglected  to  make  its  motion  to  dis- 
miss  before  it  appeared  in  the  action  and  before  it  was  at 
issue,  the  court  will  say  that  it  is  too  late  now  to  entertain 
such  motion,  and  that  the  case  should  now  go  on  and  be 
tried  on  its  merits.  No  suit  to  determine  the  question  of 
title  to  mining  ground,  after  it  is  at  issue,  should  be  dis- 
missed upon  a  mere  technicality  like  that  presented  in  this 
case.  Indeed,  it  should  not  be  dismissed  at  all,  where  it  is 
at  issue  before  the  motion  is  made,  and  where  the  plaintiff 
is  ready  and  desires  to  have  it  tried  on  its  merits.  A  con- 
clusive reply  to  such  a  motion  as  this  is:  ''The  case  is  at 
issue  and  the  plaintiff  is  ready  and  desires  to  go  on  with  the 
trial  on  the  merits  of  the  case."  (Reynolds  v.  Page,  35  Cal. 
301-302;  Grigsby  v.  Napa  Co.,  36  Id.  589;  Eldridge  v.  Kay, 
45  Id.  49.) 

II.  There  is  no  law  requiring  the  summons .  and  com- 
plaint to  be  served  within  any  specific  time  after  comencing 
the  action.  After  a  defendant  has  been  properly  served 
with  a  summons  and  certified  copy  of  the  complaint  in  an 
action,  it  is  incompetent  for  him  to  object  that  he  was  not 
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served  sooner  unless  he  can  show  some  law  requiring  the 
service  to  be  made  prior  to  the  time  it  was  actually  made. 

Leuna  &  Deal,  for  Respondent : 

The  argument  that  respondent's  negligence  is  excusable 
because  the  appellants  delayed  for  such  a  length  of  time  in 
making  its  motion  to  dismiss  amounts  to  this,  that  the 
greater  negligence  a  party  has  been  guilty  of,  in  prosecuting 
his  action,  the  more  excusable  such  negligence  is.  The  ap- 
pellant was  not  bound  to  take  any  notice  of  the  action, 
until  properly  brought  into  court  by  service  of  process  upon 
it.  This  was  not  done  until  nearly  two  years  and  a  half 
after  the  action  was  commenced,  and  just  as  soon  the  ap- 
pellant appeared,  it  prepared  for  the  motion  to  dismiss. 
The  answer  was  filed,  it  is  true,  but  that  was  necessary  to 
show  that  appellant  had  a  meritorious  defense  to  the  action, 
and  it  was  upon  the  answer,  as  well  as  upon  the  affidavits 
and  other  testimony,  that  the  motion  was  granted. 

By  the  Court,  Leonabd,  C.  J. :  • 

On  the  eleventh  day  of  January,  1876,  the  respondent 
*  made  application  for  a  patent  of  the  mineral  land  described 
in  the  complaint  herein,  and  gave  notice  thereof  accordii 
to  law. 

On  the  eleventh  of  March,  1876,  appellant  filed  an  ad- 
verse claim,  and  on  the  seventh  of  April  following,  com-   '/ ^ 
menced  this  action*  in  the  proper  court  to  determine  the     / 
question  of  the  right  of  possession  between  appellant  and   // 
respondent,  by  filing  a  complaint  and  issuing  a  summons, 
which,  on  the  day  of  issuance,  was  placed  in  the  hands  of 
the  sheriff  of  the  county,  but  without  directions  as  to  serv- 
ice,   and   without  payment   of    any  fees.      The   summons, 
remained  in  the  sheriff's   hands  without  service  until  the 
expiration  of  his  term  of  office,  when  it  was  returned  to  the 
clerk  of  the  court.     On  the  twelfth  of  July,  1879,  the  same 
summons  was  placed  in  the  hands  of  the  then  sheriff  for 
service,  and  was  served  upon  respondent  September  4,  1879. 
On  the   eleventh  of  September  following,  respondent  ap- 
peared by  filing  and  serving  a  general  demurrer  to  the  com- 
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plaint,  without  reserving  the  right  to  move  for  a  dismissal, 
and  without  notifying  the  court  or  appellant  of  its  intention 
to  do  so.  Thereafter,  on  the  thirteenth  of  September,  re- 
spondent withdrew  its  demurrer,  with  leave  of  the  court  to 
answer  within  fourteen  days,  and  to  move  to  dismiss  the 
action  for  want  of  prosecution  with  reasonable  diligence; 
and,  at  the  same  time,  appellant's  attorneys  were  notified 
verbally,  in  open  court,  by  the  attorneys  of  respondent, 
that  the  latter  would  move  the  court  to  dismiss  the  action 
for  the  reason  above  stated.  On  the  twenty-fifth  of  Sep- 
tember, 1879,  respondent,  by  its  attorneys,  filed  and  served 
its  answer  to  the  complaint,  and  denied  all  the  material  al- 
legations therein  contained.  In  the  answer  there  was  no 
reservation  of  the  right  to  move  for  dismissal.  On  the  first 
of  October,  1879,  upon  the  affidavit  of  one  of  respondent's 
attorneys,  the  court  shortened  the  time"  of  notice  of  motion 
to  dismiss,  so  that  the  same  could  be  heard  on  the  fourth  of 
October.  In  said  affidavit  it  was  averred  that,  **  said  action 
is  at  issue,  the  said  defendant  having  heretofore  filed  an 
answer  herein,  denying  all  the  material  allegations  of  the 
complaint  in  said  action;  that  the  parties  to  this  action 
have,  under  the  practice  adopted  by  this  court,  the  right  to 
ave  said  cause  set  down  for  trial  next  Monday,  the  sixth 
day  of  October,  1879,  for  some  day  during  the  October 
term  of  said  court;  that  said  defendant  intends  to  move 
said  court  to  dismiss  said  action  for  want  of  a  prosecution 
thereof  with  reasonable  diligence,  and  has  not  been  able  to 
procure  the  affidavits  upon  which  to  base  said  motion  until 
this  day." 

On  the  same  day,  October  1,  respondent  filed  and  served 
a  notice  of  motion  to  dismiss,  to  the  effect,  that  on  the 
fourth  day  of  October,  1879,  it  would  so  move  the  court, 
upon  the  ground  stated,  and  that  said  motion  would  be 
made  ''on  the  complaint  herein,  summons,  and  sheriffs  re- 
turn thereon,  answer,  records  of -the  court  in  said  cause, 
and  the  affidavits  hereto  annexed." 

On  the  eighteenth  of  October  following,  the  motion  was 
heard,  both  parties  being  present  by  their  attorneys;  and 
on  November  1,  1879,  the  court  ''ordered  and  adjudged. 
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that  the  action  be  dismissed  for  want  of  prosecution  with 
reasonable  diligence  by  plaiutifif;  that  plaintiff  take  nothing 
thereby,  and  that  defendant  have  and  recover  of  plaintiff  its 
costs,  taxed  at  twenty-one  dollars  and  five  cents." 

On  the  fourth  day  of  November,  judgment  was  entered 
accordingly.  This  appeal  is  taken  from  the  judgment, 
from  an  order  denying  Jhe  motion  for  a  new  trial,  and  from 
the  order  of  dismissal.  Appellant's  third  assignment  of 
error  is  as  follows:  ^'InsuflSciencj'^  of  evidence  to  justify  the 
decision  and  judgment  of  the  court,  in  this:  that  said  mo- 
tion to  dismiss  for  want  of  prosecution,  with  reasonable 
diligence,  was  not  made  until  service  of  the  summons  in  the 
action  was  had  on  the  defendant,  and  a  demurrer  and  an 
answer  filed  by  the  defendant  therein.  This  action  was  at 
issue,  on'  the  calendar,  and  ready  to  be  set  for  trial  on  the 
merits,  before  the  motion  to  dismiss  for  want  of  reasonable 
diligence  in  the  prosecution  was  made." 

The  question  first  presented  for  our  consideration,  then, 
is  this:  Conceding  that  appellant  did  not  prosecute  the 
action  with  reasonable  diligence,  as  required  by  section 
2326,  Bev.  Stats.  U.  S.,  and  that  the  action  ought  to  have 
been  dismissed,  if  respondent  had  taken  ihh  proper  steps 
therefor  before  demurring  and  answering,  was  it  error  to 
enter  a  judgment  of  dismissal  under  the  circumstances  de- 
tailed above  ?  By  raising  issues  of  law  or  fact,  or  both, 
did  I'espondent  waive  its  right  to  move  for  a  dismissal  of 
the  action?  Bespondent  claimed  the  mining  ground  de- 
scribed in  the  complaint  adversely  to  appellant,  and  under 
the  statute  above  referred  to  it  was  required,  "within 
thirty  days  after  filing  its  adverse  claim,  to  commence  pro- 
ceedings in  a  court  of  competent  jurisdiction  to  determine 
the  question  of  the  right  of  possession,  and  prosecute  the 
same  with  reasonable  diligence  to  final  judgment."  The 
same  section  also  pi'ovided  that  "  a  failure  so  to  do  shall  be 
a  waiver  of  his  advei*se  claim." 

The  court  below  held  that  the  action  had  not  been  pros- 
ecuted with  reasonable  diligence,  and,  consequently,  that 
the  adverse  claim  had  been  waived.  But  did  not  respond- 
ent, by  its  action,  waive  appellant's  waiver  ? 
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Section  333  of  the  civil  practice  act  provides  that,  if  the. 
appellant  shall  omit  to  make  a  statement  within  twenty  days 
after  the  entry  of  judgment,  he  shall  be  deemed  to  have 
waived  his  right  thereto.  It  can  not  be  doubted  nndeir  that 
statute,  that  a  failure  to  make  a  statement  on  appeal  within 
the  time  limited  is  as  much  a  waiver  of  the  right  to  make 
such  statement  at  any  time  as,  under  the  United  States 
statute,  a  failure  to  prosecute  this  action  with  reasonable 
diligence  was  a  waiver  of  appellant's  adverse  claim. 

In  Johnson  v.  Wells,  Fargo  &  Co.,  6  Nev.  228,  there  was  a 
statement  on  motion  for  new  trial,  and  the  appeal  was 
taken  from  an  order  denying  that  motion  and  from  the  judg- 
ment. There  was,  in  addition,  A  stipulation  to  this  effect: 
''It  is  stipulated  in  the  above  action  that  the  statement  on 
motion  for  new  trial  herein,  as  on  file  and  settled,  shall  be 
also  thQ  statement  on  appeal,  and  may  be  used  and  referred 
to  with  like  effect  as  if  the  same  had  been  duly  filed  and 
settled  as  a  statement  on  appeal  herein."  The  stipulation 
was  not  made  until  iioenty-four  days  after  the  order  denying 
the  motion  for  new  trial,  and  the  respondent  objected  to  a 
consideration  of  the  statement,  because  ''no  statement  on 
appeal  was  filed  or  served  within  twenty  days  after  the  mo- 
tion for  new  trial  was  overruled;"  citing  section  332  of  the 
civil  practice  act,  which  provides  that,  "when  the  party  who 
has  the  right  to  appeal  wishes  a  statement  of  the  case  to  be 
annexed  to  the  record  of  the  judgment  or  order,  he  shall, 
within  twenty  days  after  the  entry  of  such  judgment  or 
order,  prepare  such  statement." 

Inasmuch  as  the  appeal  had  been  taken  from  the  order 
denying  the  motion  for  new  trial,  as  well  as  from  the  judg- 
ment, the  court  held  that,  under  section  197,  the  statement 
on  motion  for  new  trial  might  be  used  and  treated  as  a  state- 
ment on  appeal.  But  th^  court  gave  an  additional  reason 
\vhy,  in  that  case,  the  statement  might  be  considered  as  a 
statement  on  appeal,  as  follows : 

"  If,  however,  there  was  any  necessity  for  considering  the 
statement  in  the  record  as  a  statement  on  appeal,  distinct 
from  its  statutory  ofiice  as  a. statement  on  new  trial,  the  stip- 
lation  would  allow  it;  for,  although  by  failure  to  make  the 
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statement  within  twenty  days  after  the  entry  of  the  judg- 
ment, appellant  would,  in  the  absence  of  any  agreement  to 
the  contrary,  be  held  to  have  waived  the  same  (Stat.  1869, 
sec.  333,  p.  248),  yet  such  waiver  could  be  waived  by  the 
opposite  party  in  any  case;  and  has  been  so  here,  if  there 
is  any  meaning  or  force  in  language." 

The  doctrine  announced  by  the  court  in  that  case,  in  con- 
sidering the  eflfect  of  the  stipulation  alone,  without  the  aid 
of  the  statute  (section  197),  applies  with  great  force  here. 
There  the  respondent  did  not  agree  to  waive  the  laches  of 
appellant,  or  what  .would  have  been  such  without  section 
197  of  the  practice  act,  but  he  did  agree  to  what  was  incon- 
sistent  with  the  idea  that  he  desired,  or  proposed,  to  take 
advantage  of  them.  In  the  absence  of  section  197,  the 
court  say  he  might  have  treated  appellant's  failure  to  file 
and  serve  statement  within  twenty  days  as  a  waiver  of  the 
right;  to  do  so  at  all.  But  instead  of  proceeding  thus,  he 
agreed  that  the  statement  filed  at  the  time  stated  should  be 
the  statement  on  appeal,  and  might  be  used  as  such.  In 
other  words,  he  waived  the  irregularity  complained  of,  ad- 
mitting it  to  be  such.  In  this  case,  if  without  saving  its 
right  to  move  for  a  dismissal,  respondent  had  agreed  iu 
writing  that  the  cause  should  be  tried  according  to  the  rules 
and  practice  of  the  court  upon  such  issues  of  law  and  fact, 
or  either,  as  it  might  raise,  there  would  have  been  a  waiver 
of  all  prior  delay  on  the  part  of  appellant  in  making  service; 
and  we  are  of  opinion  that  filing  and  serving  its  general  de- 
murrer on  the  eleventh  of  September,  three  days  before  the 
expiration  of  the  time  allowed  by  law  for  appearing  or 
otherwise  proceeding  in  the  action,  and  subsequently  an- 
swering, as  before  stated,  before  moving  or  giving  any  legal 
notice  of  motion  to  dismiss,  also  constituted  a  waiver  of 
delay  in  the  prosecution  of  the  action.  When  the  general 
demurrer  was  filed  and  served  there  was  no  attempt  to  pre- 
serve the  right  to  move  a  dismissal,  and  all  that  was  ever 
done  before  answering  was  this :  On  the  thirteenth  of  Sep- 
tember, two  days  after  the  demurrer  had  been  filed  and 
served,  the  attorneys  of  respondent  gave  appellant's  at- 
torneys verbal  notice  in  open  court  that  respondent  would 
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move  to  dismiss  the  action  for  reasons  stated;  and  on  the 
same  day  the  demurrer  was  withdrawn  fourteen  days  were 
granted  in  which  to  answer,  and  leave  was  given  respond- 
ent to  move  to  dismiss.  In  relation  to  the  verbal  notice  in 
open  court,  it  is  enough  to  say:  1.  That  it  came  too  late, 
being  two  days  after  the  filing  and  serving  of  the  demurrer; 
2.  It  was  a  case  wherein  written  notice  was  required  and 
verbal  notice  was  nugatory.  (Civ.  Pr.  Act,  sees.  491  et  aeq.; 
Pratt  V.  Bice,  7  Nev.*  126.) 

Under  certain  circumstances,  nothing  to  the  contrary  ap- 
pearing, we  might  presume,  in  support  of  the  judgment, 
that  legal  notice  was  expressly  waived  when  the  verbal 
notice  was  given  in  open  court;  but  here  it  is  evident  that 
there  was  not  such  waiver,  because,  subsequently,  legal 
notice  was  given  in  accordance  with  an  order  of  the  court 
shortening  the  time  therefor. 

At  the  time  of  the  notice  given  in  court  respondent  did  not 
know  when  it  would  make  its  motion,  and  the  time  had  not 
been  shortened.  Such  being. the  case,  respondent  could 
not  have  given  notice  of  any  definite  time  when  the  motion 
would  be  made;  and,  as  we  understand  the  facts  to  be,  the 
notice  was  to  the  effect  simply,  that  respondent  at  some  sub- 
sequent date  would  move  to  dismiss.  Although  given  in 
open  court,  that  notice,  without  a  sufficient  waiver  of  writ- 
ten notice,  was  of  no  more  consequence  than  it  would  have 
been  if  given  upon  the  public  streets.  It  was  purely  gra- 
tuitous, and  neither  bound  nor  affected  either  party. 

There  is  nothing  before  us  to  show  that  appellant  waived 
^tten  notice  of  motion  to  dismiss,  and  if  such  was  the 
*fact  it  is  incumbent  upon  respondent  to  show  it  by  the 
record. 

In  White  v.  White,  6  Nev.  25,  respondent  naoved  this  court 
to  strike  the  statement,  etc.,  from  the  transcript,  on  the 
ground  that  there  was  no  authentication  or  identification. 
The  appellant  replied  that  the  objection  came  too  late;  that 
by  failing  to  call  the  attention  of  the  court  below  to  the  de- 
fects complained  of,  and  arguing  the  motion  for  new  trial 
on  its  merits,  respondent  waived  her  objection.  Quoting 
and  adopting  the  language  of  the  court  in  Mc  WUliama  v. 
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Sirbchmany  5  Nev.  265,  the  court  said:  **The  only  ground, 
then,  upon  which  it  can  be  claimed  that  this  objection  can 
not  be  raised  in  this  court  is,  that  it  was  waived  by  the  ap- 
pellant in  the  court  below.  There  is,  however,  nothing  in 
the  record  before  us  to  warrant  the  conclusion  that  it  was 
waived.  For  aught  that  appears  here,  the  objection  was 
made  at  the  proper  time.  It  will  not  be  claimed  that  it  is 
incumbent  on  the  appellant  here  to  show  that  he  did  not 
waive  the  objection.  It  is  always  the  duty  of  the  person 
wishing  to  avoid  the  consequence  of  error  in  legal  proceed- 
ings, upon  the  ground  of  waiver  by  the  opposite  party,  to 
show  such  waiver,  and  not  upon  the  person  insisting  on  ifc 
to  establish  the  negative."  So,  in  this  case,  conceding  that 
it  was  error  to  dismiss  the  action,  unless  the  right  to  move 
therefor  was  in  some  manner  saved  by  respondent  before 
filing  and  serving  its  answer,  we  think  it  incumbent  upon 
respondent  to  show  that  written  notice  was  waived  by  ap- 
pellant, before  it  can  claim  the  benefit  of  the  verbal  notice 
given  in  open  court,  as  a  saving  act. 

As  before  stated,  after  the  demurrer  was  withdrawn,  time 
for  answering  was  given,  and  leave  to  move  to  dismiss 
granted,  but  no  specified  time  in  which  to  make  the  motion 
was  stated;  and  if  it  is  true,  that  respondent  should  have 
given  notice  of  its  intended  motion  before  filing  its  answer, 
or  in  some  other  manner  saved  its  right  to  so  move,  before 
answering,  it  is  fair  to  presume  that  the  court  expected  it 
would  do  so  when  additional  time  for  answering  was  given. 

Again,  if,  after  demurring,  respondent  had  the  right  to 
move  for  dimissal,  there  was  no  reason  for  obtaining  leave 
of  the  court  to  do  so,  for  the  right  was  absolute  without  an* 
order  of  the  court,  and  getting  leave  did  not  restore  the 
right,  if  that  had  once  been  waived  by  demurriug;  and  if 
there  had  been  no  waiver,  the  granting  of  leave  neither 
gave  respondent  any  additional  rights,  nor  excused  it  for 
answering  before  moving  to  dismiss,  or  in  some  manner 
saving  the  right  to  do  so  thereafter.  In  other  words,  an- 
swering as  respondent  did,  was  a  complete  waiver  of  pre- 
vious delay,  if  the  same  act  would  have  been  so,  had  no 
leave  to  move  for  a  dismissal  been  granted. 
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Counsel  for  respondent  say  it  was  necessary  to  file  an 
answer  before  moving  to  dismiss,  "in  order  to  show  that 
there  was  a  meritorious  defense  to  the  action,  and  that  it 
was  upon  the  answer,  as  well  as  upon  the  affidavits  and 
other  testimony,  that  the  motion  was  granted."  Counsel 
are  certainly  in  error^  Under  the  statute,  if  appellant  did 
not  prosecute  the  action  with  reasonable  diligence,  it  waived 
its  adverse  claim,  and  upon  showing  unreasonable  delay, 
respondent  was  entitled  to  a  dismissal  without  the  slightest 
allegation  or  proof  of  title  or  right  of  possession  in  itself. 
If  appellant  by  its  laches  had  waived  its  adverse  claim,  it 
had  no  right  to  maintain  the  action,  even  though  respond- 
ent did  not  have  the  right  of  possession. 

According  to  the  rules  of  practice  of  the  court  below, 
after  the  answer'  was  filed,  it  was  the  privilege  of  appellant 
to  have  the  cause  set  for  trial  on  the  sixth  day  ot  October, 
1879,  for  some  day  during  the  October  term.  Kespondent 
knew  that  fact  when  it  answered,  and,  we  think,  by  answer- 
ing, as  well  as  demurring,  without  necessity,  it  consented 
that  the  cause  might  be  tried  upon  the  issues  of  law  and 
fact  thereby  raised,  in  accordance  with  the  rules  and  prac- 
tice of  the  court. 

Demurring  and  answering  were  tantamount  to  saying  to 
the  court  and  appellant  that  it  was  ready  and  willing  to  try 
those  issues,  and  that  it  did  not  desire  to  take  advantage  of 
the  irregularity  subsequently  made  the  ground  of  a  motion 
to  dismiss.  They  were  challenges  to  trial  notwithstanding 
the  delay.  The  irregularity  was  waived.  "An  irregularity 
consists  in  the  doing  of  some  act  at  an  unreasonable  time, 
or  in  an  improper  manner,  as  in  omitting  to  do  something 
that  is  necessary  for  the  due  and  orderly  conduct  of  the 
suit.  It  may,  therefore,  properly  be  defined  to  be  a  want 
of  adherence  to  some  prescribed  rule  or  mode  of  proceed- 
ing, and  may  arise  in  every  stage  of  an  action,  from  the  ser- 
vice of  the  summons  to  the  entry  of  satisfaction  after  judg- 
ment and  execution.  There  is  a  marked,  and  in  many  re- 
spects, important  and  substantial  distinction,  between  de- 
fects in  practical  proceedings,  which  constitute  mere  ir- 
regularities, or  such  as  render  the  proceeding  a  total  nullity 
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and  altogether  void.  Where  the  proceeding  adopted  is 
that  prescribed  by  the  practice»of  the  court,  and  the  error, 
is  merely  in  the  manner  of  conducting  it,  such  an  error  is 
an  irregularity,  and  may  be  waived  by  the  laches  or  subse- 
quent acts  of  the  opposite  party;  but  where  the  proceeding 
is  altogether  unwarranted,  totally  dissimilar  to  that  which 
the  law  authorizes,  then  the  proceeding  is  a  nullity,  and 
can  not  be  made  regular  by  any  act  of  either  party."  (4 
"Waite's  Prac.  629.)  The  failure  to  prosecute  this  actioa 
with  reasonable  diligence  consisted  entirely  in  an  unwar- 
rantable delay  in  obtaining  service  upon  respondent;  and 
being  such,  it  was,  we  think,  only  an  irregularity  in  the 
time  of  proceeding.  If  the  statute  provided  that  a  sum- 
mons should  be  served  within  one  month  or  one  year 
after  issuance,  and  that  a  failure  to  make  such  service 
should  be  deemed  a  waiver  of  the  claim  set  up  in  the  com- 
plaint, service  thereafter  would  be  irregular,  but  nothing 
more;  and  if  seasonably  sought,  relief  could  be  had;  but 
should  a  defendant  appear  generally  and  answer  the  allega- 
tions of  the  complaint,  without  any  reservation  of  his  right 
to  move  to  dismiss,  such  action  would  undoubtedly  be  a 
waiver,  and  he  would  thereafter  seek  in  vain  to  take  ad- 
vantage of  the  irregularity. 

Filing  an  answer  under  such  circumstances,  would  be 
taking  a  step  in  the  cause,  which  from  its  nature,  would  as- 
sume the  propriety  of  trying  instead  of  dismissing  it,  and 
would  be  a  waiver  of  any  objections  to  going  to  trial  upon 
the  issues  raised. 

If,  without  service  of  summons,  respondent  had  appeared 
and  answered,  denying  all  the  material  allegations  of  the 
complaint,  and  after  so  doing  had  moved  to  dismiss,  there 
can  be  no  doubt  that  the  motion  would  have  been  too  late. 
Its  answer  would  have  been  a  notice,  voluntarily  given,  of 
a  willingness  to  proceed  with  the  trial.  We  are  satisfied 
that  the  same  result  follows  from  demurring  and  answering, 
as  was  done  in  this  case. 

The  following  authorities  sustain  the  conclusion  arrived 
at  upon  this  branch  of  the  case :  Pearson  v.  Raiolings,  1  East, 
77,  wherein  Lord  Kenyon  said:  **It  is  the  universal  practice 
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of  the  court,  that  where  there  has  been  an  irregularity,-  if 
the  party  overlook  it  and  take  subsequent  steps  in  the 
cause,  he  can  not  afterwards  revert  back  to  the  irregularity 
and  object  to  it,"  See,  also,  D' Argent  v.  Vivani,  Id.  330; 
Mai/or  etc.  v.  Lyons,  24  How.  Pr.  282;  Higley  v.  Lant  et  al.y 
3  Mich.  612;  Buel  v,  Dewey,  22  How.  Pr.  344:  Warren  v. 
Olynn,  37  N.  H.  343;  Dale  v.  Badcliff'e,  25  Barb.  334;  Bar-* 
6er  V.  Hubbard,  3  Code  R.  171;  Balcery.  CurtisSy  7  How.  Pr. 
480;  Belt  v.  Blackburn,  28  Md.  240;  Ci^ll  et  al.  v.  Keener ^ 
18  111.  66;  Pryce  v.  Security  Ins.  Co.,  29  Wis.  274;  Upper 
Miss.  Trans.  Co.,  v.  WhUtaker,  16  Id.  222;  4  Waiie's  Prac. 
629  et  seq. 

But  although  we  are  satisfied  that  it  would  have  been 
error  to  dismiss  the  action  had  appellant  protected  its  legal 
rights  after  respondent's  waiver  of  the  delay  in  the  service 
of  summons,  we  are  here  met  by  another  fact  which  justifies 
the  order  and  judgment  of  the  court. 

The  record  shows  that  respondent,  notwithstanding  its 
waiver  before  the  case  was  set  for  trial,  did  move  to  dis- 
miss by  filing  and  serving  upon  appellant's  attorneys  written 
notice  of  such  motion.  Service  of  the  notice  with  aflSda- 
vits  attached  was  duly  acknowledged.  They  were  received 
without  objection,  and  so  far  as  the  record  shows,  they  were 
retained  by  appellant's  attorneys. 

The  motion  was  heard  on  the  eighteenth  of  October,  1879, 
''  plaintiff  and  defendant  appearing  in  open  court  and  an- 
nouncing themselves  ready  for  said  hearing."  No  applica- 
tion to  dismiss  the  motion,  because  it  came  too  late  or  for 
other  reason,  was  made.  Respondent,  without  objection, 
offered  and  read  in  evidence  affidavits  and  documentary 
evidence  in  support  of  the  motion,  and  appellant  did  the 
same  in  opposition  thereto.  The  motion  was  argued  by 
counsel  on  both  sides  and  submitted  to  the  court  for  its  de- 
cision. Upon  these  facts,  the  principles  enuqciated  in  the 
first  part  of  this  opinion  are  equally  applicable  here.  Al- 
though respondent  had  waived  the  delay  in  serving  the 
summons,  still  the  fact  existed  after  as  well  as  before  de- 
murring and  answering,  that  the  summons  was  not  served 
until  long  after  its  issuance,  and  that  the  action  had  not 
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been  prosecuted  with  reasonable  diligence.  If  appellant 
was  willing  to  Lave  the  motion  heard  and  decided^  or  did 
not  object  thereto  upon  proper  ground,  it  in  turn  waived  re- 
spondent's waiver,  and  can  not  now  object  to  an  order  and 
judgment  of  the  court  \yhich  are  supported  by  the  evidence 
submitted.  The  record  does  not  merely  fail  to  show  that 
appellant  objected  in  season  to  a  consideration  of  the 
motion,  but  it  shows  aflSrmatively  that  it  did  not  do  so,  and 
that  it  consented  to  a  hearing  of  the  motion  upon  its  merits; 
thus  waiving  the  previous  irregularities  of  respondent. 
There  is  sufficient  evidence  to  support  the  order  and  judg- 
ment, and  they  are  affirmed. 


[No.  1,056.] 

THE  STATE  OF  NEVADA,  ex  rel.  J.  J.  Quinn,  v. 
THE  DISTEICT .  COURT  OF  THE  SECOND 
JUDICIAL  DISTEICT,  Eespondent. 

Assault — Fine  and  Impkisonment— Costs. — Relator  was  convicted  of  an 
assault.  The  judgment  imposed  a  fine  of  five  hundred  dollars,  taxed 
the  costs  at  three  hundred  dollars  and  fifty  cents,  and  ordered  relator  to 
be  imprisoned,  as  by  statute  provided,  for  the  fine:  Held,  that  section  46 
of  the  act  concerning  crimes  and  punishments  (1  Comp.  L.  2352),  au- 
thorized the  imposition  of  the  fine,  and  section  674  of  the  criminal  prac- 
tice act  (Id.  2299)  authorized  the  judgment  for  costs. 

Idem — Judgment,  how  Enforced. — Relator  could  be  imprisoned  for  the 
fine.     The  judgment  for  costs  can  be  enforced  only  by  execution. 

Idem — Cost  Bill. — The  criminal  practice  act  does  not  provide  for  a  cofit 
bill.  The  court  has  the  power  to  tax  the  coats  from  an  examination  of 
the  fees  charged  by  the  respective  officers. 

Certiorari — Legality  of  Costs — Not  Reviewable. — If  the  court  erred  in 
allowing  any  costs  that  were  not  taxable  against  the  relator,  it  was  not 
an  excess  of  jurisdiction,  and  its  action,  in  this  respect,  can  not  be  re- 
viewed upon  certiorari. 

Certiorari  before  the  Supreme  Court. 
The  facts  appear  in  the  opinion. 

C.  S.  Varian,  for  Belator: 

The  action  of  the  court  in  allowing  costs  is  reviewable 
by  certiorari.     There  is  no  statute  restricting  the  office  of 
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iilie  writ  of  certiorari,  except  in  civil  cases.  The  grant  of 
power  to  this  court,  found  in  the  constitution,  relates  to  this 
remedv  as  it  was  at  common  law.  At  common  law  its 
office  was  to  correct  errora.  (Bac.  Abr.,  Title  Certiorari; 
Blackstone,  book  4,  320,  321;  Peopie  v.  Turner,  1  Cal.  152; 
TJ.  8.  V.  Young,  4  Otto,  259;  Hyden  v.  State,  40  Ga.  476; 
Gilliam  v.  State,  32  Id.  Ill;  Peters  v.  State,  9  Id.  109.) 

M»  A.  Murphy,  Attorney  General,  for  Bespondent. 

By  the  Court,  Hawley,  J. : 

Belator  contends  that  the  district  court  exceeded  its  juris- 
diction in  rendering  the  following  judgment:  ''Defendant, 
J.  J.  Quinn,  having  been  duly  convicted  of  the  crime  of  an 
assault,  it  is  hereby  ordered,  adjudged,  and  decreed  that 
the  said  J.  J.  Quinn  do  pay  a  fine  of  five  hundred  dollars, 
gold  coin,  and  costs  of  this  action,  amounting  to  three  hun- 
dred dollars  and  fifty  cents,  making  in  all  eight  hundred 
dollars  and  fifty  cents,  gold  coin;  and  it  is  further  ordered 
that  the  defendant  be  confined  in  the  common  jail  of  Washoe 
county,  Nevada,  one  day  for  each  two  dollars  of  said  fine, 
so  long  us  the  whole,  or  any  part  thereof,  shall  remain  un- 
paid." 

From  the  views  we  entertain  of  this  case,  it  is  unneces- 
sary to  decide  the  question,  argued  by  relator's  counsel, 
whether  the  amendment  to  section  1  of  the  act  in  relation 
to  fines  (Stat.  1867,  44),  as  made  in  the  amended  act  (Stat. 
1869,  96),  is  unconstitutional  or  not.  There  are  other 
sections  of  the  statute,  against  which  no  objections  have 
been  urged,  that  gave  the  court  authority  to  render  the 
judgment.  Section  46  of  the  act  concerning  crimes  and 
punishments  (1  Comp.  L.  2352),  authorized  the  imposition 
of  the  fine,  and  section  674  of  the  criminal  practice  act 
(1  Id.  2299),  authorized  the  judgment  for  costs.  The 
imprisonment  of  relator  is  only  for  the  fine.  .  He  could  not 
be  imprisoned  for  the  costs.  (Const.,  art.  1,  sec.  14; 
Thompson  v.  State,  16  Ind.  516.)  The  judgment  for  costs 
can  only  be  enforced  and  collected  in  the  same  manner  "as 
costs  in  civil  cases,"  that  is,  by  execution. 
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It  is  claimed  that  the  court  exceeded  its  jurisdiction  ia 
rendering  judgment  for  the  costs,  because  no  cost  bill  was 
regularly  made  out  and  filed,  and  because  "a  large  propor- 
tion of  the  amount  adjudged  as  costs  *  *  *  was  for 
fees  not  allowed  by  law." 

Although  it  would  be  a  proper,  and  perhaps  the  better, 
practice  to  require  the  prosecution  to  make  out  a  regular 
cost  bill,  in  the  same  manner  as  is  provided  in  civil  cases, 
yet  there  is  no  provision  of  the  criminal  practice  act  requir- 
ing such  a  course  to  be  pursued,  and,  in  the  absence  of  any 
statute  regulating  this  matter,  we  think  the  court  would 
have  the  right  to  determine  the  amount  of  costs,  as  it  seems 
to  have  done  in  this  case,  from  an  examination  of  the  fees 
charged  by  the  respective  officers. 

The  petition  sets  out,  in  detail,  the  fees  allowed  to  the 
several  officers  which  are  claimed  to  be  illegal.  It  does  not 
appear  that  any  motion  was  made  in  the  court  below  to  cor- 
rect any  of  these  alleged  irregularities.  We  are  of  opinioa 
that  these. questions  can  not  be  reviewed  upon  certiorari. 

The  question  of  the  imposition  of  costs  and  the  amount 
to  be  allowed  was  a  proper  fuatter  for  the  court  to  consider. 
It  had  jurisdiction  to  determine  what  items  of  costs  should 
be  taxed.  If  any  error  was  made  it  could  have  been  reme- 
died by  a  proper  motion  in  the  district  court.  Relator  was 
entitled  to  have  his  day  in  court  and  to  make  any  objections 
to  the  judgment  for  costs,  or  to  the  allowance  of  any  illegal 
fees.  The  fact  that  no  cost  bill  was  regularly  filed  did  not 
deprive  him  of  that  right.  If  the  court  erred  in  allowing 
any  costs  that  were  not  taxable  against  the  relator,  it  was 
not  an  excess  of  jurisdiction,  and  its  action,  in  this  respect, 
can  not  be  reviewed  upon  certiorari.  {In  re  Wixom,  12 
Nev.  219,  and  authorities  there. cited;  Petty  v.  County  Court, 
45  Cal.  246.) 

The  writ  must  be  dismissed.     It  is  so  ordered. 
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[Ko.  1,049.] 

THE  STATE  OF  NEVADA,  Eespondent.  v.  THOMAS 

PAEKER,  Appellant. 

Certificate  of  Incorpobation— Not  Read  to  the  Juby. — A  certificate  of 
incorporation  of  the  C.  P.  K.  K.  Co.,  was  admitted  in  evidence  without 
objection.  Heldy  that  the  defendant  was  not  prejudiced  because  it  was 
not  read  to  the  jury. 

OwiTEESHiP  OF  Railroad  Car — Sufficiency  of  Proof  to  Support  Indict- 
ment.— Testimony  was  given  that  the  car,  which  the  defendant  was 
charged  with  burglariously  entering,  was  upon  the  track  of  the  C.  P.  R. 
R.  Co.,  attached  to  its  train,  and  in  its  possession,  occupancy,  and  con- 
trol: Held,  that  the  ownership  of  the  car  was  properly  laid  in  the  C.  P- 
R.  R.  Co.,  although  the  legal  title  was  in  another. 

Section  167,  Cr.  Pr.  Act,  Construed — Recognizance— Admission  of  Dep- 
osition.— Section  167  of  the  criminal  practice  act,  as  amended  in  1867, 
does  not  make  the  taking  of  a  recognizance  a  condition  precedent  to  the 
admission  of  the  deposition. 

Section  151  of  the  Cr.  Pr.  Act  Construed — Witness  out  of  State.— ^A 
deposition  of  a  witness  taken  under  section  151  of  the  criminal  practice 
act,  can  not  be  used  in  evidence  without  proof  that  at  the  time  of  the 
trial  the  witness  was  ''sick,  out  of  the  State,  dead,  or  that  his  personal 
attendance  could  not  be  had  in  court." 

Idem — ^Testimony. — Testimony  stated  and  held  Insufficient  to  show  that  the 
witi^ess,  whose  deposition  had  been  taken,  was  out  of  the  State,  or  that 
his  personal  attendance  could  not  have  been  procured. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Elko  County. 

The  facts  are  stated  in  the  opinion. 

J.  H,  Bandy  for  Appellant: 

I.  The  court  erred  in  admitting  the  deposition  of  Mercer, 
taken  before  the  committing  magistrate.  {Coleman  v. 
State,  68  N.  Y.  555;  Bosenweig  v.  The  People,  63  Barb.  634; 
Jones  V.  Planters'  Bank,  3  Hump.  78.) 

n.  The  ownership  of  the  goods  was  laid  in  A.  W.  Mer- 
cer, and  it  was  incumbent  on  the  prosecution  to  prove  the 
ownership  as  laid.  (1  Bishop  Cr.  Pro.,  2d  ed.,  147,  512; 
3  GreoDl.  Ev.,  sees.  10-13;  Wilbum  v.  State,  41  Tex.  237.) 

in.  The  introduction  of  such  testimony  under  the  cir- 
cumstances assumed  by  the  prosecution  to  have  existed  in 
this  case  is  in  derogation  of  common  law.     (3  Greenl.  Ev., 
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sec.  11;  Dominges  v.  State,  7  S.  &  M.  475;  1  Bish.  Or.  Pro., 
2(1  ed.,  sees.  1092-1093;  1  Nev.  27;  25  Cal.  400.) 

IV.  There  was  uo  sufficient  proof  that  the  witness  was  ex- 
amined in  the  presence  of  the  diefendant.  (3  Greenl,  Ev. 
sec.  11;  1  Bish.  Cr,  Pro,  sec.  1093;  Grim.  Pr.  Act,  sec.  151). 

V.  There  is  no  evidence  that  the  magistrate  required  of 
the  witness,  Mercer,  any  surety  for  his  appearance  to  testify 
a,t  the  trial  of  the  cause.  The  intention  of  the  statutes  was 
to  compel  the  attendance  of  the  witness  at  the  trial.  The 
defendant  had  a  right  to  presume  that  the  magistrate 
would  perform  his  duty  and  obey  the  plain  mandate  of  the 
law. 

VI.  There  was  no  sufficient  evidence  that  the  witness  was 
absent  from  the  state  at  the  time  of  the  trial,  to  justify  the 
court  in  admitting  the  evidence.  . 

VII.  There  was  an  absolute  failure  of  proof  to  show  that 
the  case,  entered  by  defendant,  was  the  property  of  the 
Central  Pacific  railroad  company.  And  the  court  should 
Lave  given  the  instruction  asked  by  the  defendant,  and  re- 
fused by  the  court.  (29  Cal.  257;  28Ind.  321;  6  Nev.  175; 
12  Id.  601;  2  Bish.  Cr.  Pro.,  sec.  137;  48  Cal.  551.) 

M.  A.  Murphy,  Attorney  General,  for  Respondent: 

I.  The  deposition  was  properly  admitted.  (1  Comp.  L. 
1779-1799.) 

II.  The  testimony  of  Lane  was  sufficient  to  satisfy  the 
court  that  the  witness  Mercer  was  without  the  state.  (Eng. 
Com.  L.,  vol.  3;  2  and  3  Stark.  N.  P.  379,  star  notes,  208, 
209;  1  Greenl.  Ev.,  sec.  163.) 

By  the  Court,  Leonard,  C.  J. : 

Appellant  was  convicted  of  the  crime  of  burglary  in  enter- 
ing, at  Elko,  a  smoking-car  of  the  Central  Pacific  railroad 
company,  attached  to  an  eastern-bound  train  of  said  com- 
pany, with  intent  to  commit  petty  larceny  by  burglariously 
and  feloniously  taking,  stealing,  and  carrying  away  one  over- 
coat, together  with  certain  articles  in  the  pockets  thereof, 
the  property  of  one  A.  W.  Mercer,  and  of  the  value  of 
twenty-five  dollars.     He  appeals  from  the  judgment. 
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1.  A  certificate  of  the  articles  of  incorporation  of  said 
Central  Pacific  railroad  company  was  offered  in  evidence 
and  admitted,  to  prove  its  corporate  existence,  but  it  was 
not  read  or  exhibited  to  the  jarj;  and  it  is  claimed  that, 
until  read  to  the  jury,  there  was  no  evidence  upon  which 
they  could  act,  that  the  company  was  incorporated  as 
charged  in  the  indictment. 

There  is  no  complaint,  nor  was  it  objected  at  the  trial, 
that  the  certificate  was  not  what  it  purported  to  be,  or  that 
it  was  incompetent  evidence  of  the  fact  sought  to  be  proved 
thereby.  It  was  admitted  without  objection.  From  its 
admission  under  such  circumstances,  the  jury  had  a  right 
to  presume  the  instrument  was  what  it  purported  to  be — 
proof  of  the  incorporation  of  the  Central  Pacific  railroad 
company.  Confessedly,  then,  there  was  ample  evidence 
admitted  upon  this  point  to  support  the  verdict  and  judg- 
ment, and  there  is  none  against  it.  We  must,  therefore, 
consider  it  as  established  that  the  company  was,  in  fact  and 
in  law,  a  corporation. 

Conceding,  then,  for  the  sake  of  the  argument,  that  the 
certificate  should  have  been  read  to  the  jury,  still,  the  fail- 
ure to  do  so,  does  not  justify  us  in  disturbing  a  judgment, 
which,  upon  this  point,  is  fully  supported  by  the  facts.  If 
there  was  an  error  it  was  one  without  prejudice  to  the  de- 
fendant. If  the  certificate  had  been  read,  the  verdict,  so 
far  as  this  question  is  concerned,  ought  to  have  been  what 
it  was. 

2.  There  was  sufficient  evidence  that  the  car  was  the 
property  of  the  Central  Pacific  Eailroad  Compaay,  as 
alleged  in  the  indictment.  It  was  upon  the  track  of  that 
company,  attached  to  its  eastern-bound  train,  and  in  its 
possession,  occupancy,  and  control.  Such  being  the  facts, 
the  ownership  was  properly  laid  in  the  Central  Pacific  Com- 
pany, although  the  legal  title  was  in  another,  which  fact, 
however,  from  the  testimony  of  Mr.  Coddington,  is  at  least 
improbable,  although,  on  cro^s-examination,  he  was  unable 
to  testify  positively  on  the  subject,  upon  his  own  knowledge. 
(2Bish.  Crim.  Proced.,  sec.  138;  Markham  v.  T/ie  State,  25 
Ga.  52.) 
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3.  At  the  trial,  a  deposition  of  said  A.  W.  Mercer,  taken  at 
appellant's  preliminary  examination,  was  offered  and  admit- 
ted in  evidence,  against  the  objections  of  his  attorney,  who 
now  insists  that  such  admission  was  error  for  many  reasons. 
That  Mercer's  testimony  was  material,  is  not  disputed.  It 
was  the  only  evidence  in  the  case  tending  to  prove  the  own- 
ership of  the  property  taken  from  the  car  by  appellant,  as 
alleged  in  the  indictment.  It  w^as  material  for  other  rea- 
sons, which  need  not  be  stated. 

"We  think  the  certificate  of  the  justice  shows  that  the  wit- 
ness was  examined  and  cross-examined  in  the  presence  of 
appellant,  and  that  it  is  otherwise  sufficient  to  warrant  the 
admission  of  the  deposition  under  proper  circumstances. 

It  is  urged  by  counsel  for  appellant  that  it  was  error  to 
admit  the  deposition,  without  showing  that  the  witness, 
Mercer,  entered  into  a  written  recognizance  to  appear  and 
testify  at  the  trial,  as  required  by  the  statute  (C.  L.  1795), 
which  provides,  in  substance  that,  **  on  holding  the  defend- 
ant to  answer,  the  magistrate  shall  take  from  each  of  the 
material  witnesses  examined  before  him  a  written  recogni- 
zance that  he  will  appear  and  testify  at  the  trial  court,  or 
that  he  will  forfeit  the  sum  which  may  be  ordered  by  the 
court."  In  view  of  our  conclusion  upon  one  point  of  objec- 
tion made  by  counsel,  it  becomes  necessary  to  decide  this 
question:  Was  it  the  intention  of  the  legislature  of  1867  to 
make  the  giving  of  a  recognizance  a  Condition  precedent  to 
an  admission  of  the  deposition,  when  the  witness  is  sick, 
out  of  the  state,  dead,  or  when  his  personal  attendance  can 
not  b^  had  in  court?  (C.  L.  1779.)  No  authorities  are 
cited  by  either  side,  and  so  far  as  we  are  informed,  the 
question  is  res  integra. 

In  the  criminal  practice  act  of  1861  (sec.  167)  the  magis- 
trate was  required  to  take  from  each  of  the  material  wit- 
nesses examined  before  him,  on  behalf  of  the  people,  a 
"written  recognizance  to  appear  and  testify  at  the  trial,  or 
that  he  would  forfeit  the  sum  of  five  hundred  dollars. 
(Stat.  1861,  453.)  At  that  time  the  statute  made  no  pro- 
vision for  the  admission  of  depositions  taken  at  preliminary 
examinations,  nor  was  such   provision  made   until   1867, 
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when  section  151  wa^  so  amended  (C.  L.  1779)  as  to  permit, 
under  the  circumstances  therein  stated,  the  admission  of 
depositions  at  the  trial.  So  it  is  evident  that  the  legislature  of 
1861  did  not  intend  whafc  is  now  claimed  by  counsel  for  appel- 
lant, because  by  section  167  recognizances  of  the  people's 
witnesses  were  required,  while  the  use  of  their  depositions 
Jit  the  trial  was  not  permitted  by  statute.  The  intention  at 
that  time  seems  to  have  been,  mainly  at  least,  to  insure  the 
presence  at  the  trial  of  the  material  witnesses  for  the  prosg- 
cution.  At  the  session  of  1867  section  167  was  amended 
so  as  to  require  the  magistrate  to  take  from  each  material 
witness  eocamined  before  him  a  written  recognizance  to  ap- 
pear and  testify  at  the  trial,  oi*  that  he  would  forfeit  the  sum 
which  might  be  ordered  by  the  court.  The  three  sections 
which  follow  have  never  been  amended,  and  with  those 
preceding,  they  show  to  our  minds  that  the  legislative  in- 
tent has  always  been  the  same — that  is,  to  secure  the 
attendance  of  witnesses  required  to  give  recognizances,  as 
well  after  1867,  when  depositions  were  admitted  in  certain 
cases,  as  before,  when  the  statute  did  not  provide  for  their 
admission  in  any  event.  We  think  the  legislature  of  1867 
had  but  one  object  in  amending  section  167,  which  was  to 
secure,  or  to  aid  in  securing,  the  attendance  of  the  defend- 
ant's witnesses  as  well  as  those  for  the  state,  and  that  it  did 
not  intend  to  make  the  taking  of  a  recognizance  a  condition 
precedent  to  the  admission  of  the  deposition. 

Section  151  (0.  L.  1779)  states  the  circumstances  under 
which  depositions  may  be  used  by  either  party  at  the  trial, 
and  we  can  not  change  them  by  adding  conditions  not  stated, 
or  subtracting  those  specified. 

Should  either  party  induce  a  witness  not  to  appear  at  the 
trial,  that  fact  proven  would,  probably,  debar  such  party  from 
the  right  to  use  the  deposition,  in  case  the  witness  is  out  of 
the  state,  or  unable  to  attend,  on  account  of  the  acts  of  that 
party;  but  we  think  of  no  other  case  where  the  deposition 
may  net  be  used  under  the  circumstances  mentioned  in 
section  151. 

It  is  the  duty  of  the  magistrate  to  obey  the  statute  in  re- 
lation to  the  taking  of  recognizances  of  material  witnesses. 
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and  it  is  the  same  in  respect  to  other  requirements  touch- 
ing preliminary  examinations.  A  defendant  can,  however, 
always  protect  himself  if  he  sees  fit,  by  having  the  deposi- 
tions  of  his  witnesses  taken  conditionally,  under  section  171; 
and  as  to  the  witnesses  for  the  state,  he  has  a  right  to 
cross-examine  them  fully  at  the  preliminary  examination. 

Finally,  it  is  claimed  by  appellant's  counsel  that  the 
court  erred  in  admitting  Mercer's  deposition  because  there 
was  no  proof  that  he  was  ''sick,  out  of  the  state,  dead, 
or  that  his  personal  attendance  could  not  be  had  in  court." 
We  think  this  objection  is  well  taken.  The  statute  pro- 
vides that,  depositions  taken  upon  preliminary  examina- 
tions, reduced  to  writing  and  authenticated  by  the  magis- 
trate as  therein  required,  **  may  be  used  by  either  party  on 
the  trial  of  the  cause,  *  *  *  when  the  witness  is  sick, 
out  of  the  state,  or  when  his  personal  attendance  can  not 
be  had  in  court."     (0,  L.  1779.) 

It  admits  of  no  discussion  that  it  was  incumbent  upon 
the  state  to  show,  by  some  proof  at  least,  the  existence  of 
one  of  the  conditions  stated  in  the  statute;  for  it  is  only 
when  the  witness  is  sick,  etc.,  that  the  right  to  use  the  de- 
position is  given.  It  is  not  shown  whether  Mercer  was  a 
resident  of  the  state  or  not.  So  far  as  we  know,  he  may 
have  resided  in  the  town  of  Elko,  where  the  case  was  tried. 

The  only  evidence  given  as  a  foundation  for  the  introduc- 
tion of  the  deposition  in  question,  is  as  follows :  John  M. 
Lane,  constable,  said:  ''Saw  a  man  in  Elko  on  the  evening 
of  the  fifth  day  of  November,  1880,  who  said  his  name  was 
A.  W.  Mercer.  He  went  by  the  name  of  A.  W.  Mercer 
here.  .  I  heard  him  testify  before  the  committing  magistrate 
on  the  hearing  upon  this  case.  He  had  a  ticket  for  Chicago; 
said  he  was  going  to  Kankakee,  Illinois.  I  saw  him  get  on 
the  cars  going  east  on  the  evening  of  the  sixth  of  Novem- 
ber, 1880;  have  not  seen  him  since."  There  was  then  no 
proof  that  the  witness  was  sick,  or  dead,  and  we  think  there 
was  nothing  to  show  that  he  was  out  of  the  state,  or  that 
his  personal  attendance  could  not  have  been  had  in  court. 
The  cause  was  tried  November  26,  and  he  left  Elko  on  the 
cars  on  the  sixth  of  the  same  month.    He  had  time  enough. 
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and  more,  to  go  to  Illinois  and  return,  between  the  two 
dates  mentioned.  Besides,  be  may  not  have  gone  beyond 
the  first  station  east  of  Elko.  He  may  not  have  intended, 
in  fact,  to  leave  the  state.  So  far  as  we  know,  no  effort  was 
made  to  find  him  or  produce  him  in  court.  No  subpoena 
was  issued  for  him.  So  we  say  again,  there  was  absolutely 
DO  proof  that  be  was  out  of  the  state,  or  that  his  personal 
attendance  could  not  have  been  had  in  court.  For  the 
error  in  admitting  the  deposition  without  proof  of  some 
one  of  the  conditions  stated  in  section  151,  the  judgment 
must  be  reversed  and  the  cause  remanded  for  a  new  trial. 
It  is  so  ordered. 


[No.  1,032.] 

A.  H.  MANNING,  Surviving  Partner  of  the  Late  Firm 
OF  Manning  &  Duck,  Appellant,  v.  M.  J.  SMITH, 
Eespondent. 

Action  by  Survivino  Partner  on  Promissory  Note  Executed  in  Firm 
Name  after  Death  of  a  Partner— Sufficiency  of  Complaint. — The 
allegations  of  complaint  stated  in  the  opinion  and  held  equivalent  to  a 
positive  averment  that  the  note  was  made  and  delivered  to  the  plaintiff, 
as  surviving  partner,  in  the  name  of  the  firm,  and  to  be  sufficient  to  ena- 
ble plaintiff  to  maintain  the  action. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  appear  in  the  opinion. 

Webster  &  Ran/cin,  for  Appellant: 

The  demurrer  to  plaintiff's  amended  complaint  was  im- 
properly sustained.  On  the  death  of  one  partner  the  sur- 
viving partner  is  entitled  to  all  the  choses  in  action  and 
other  evidences  of  debt  belonging  to  the  firm.  They  must  be 
collected  in  his  name.  The  right  of  action  in  relation  to  all 
partnership  demands  is  transferred  to  the  surviving  partner. 
(Colly er  on  Part.,  sec.  666,  note  6;  Murray  v.  Mumford,  6 
Cow.  441;  Barney  v.  Smith,  4  Har.  &  J.  (Md.)  486;  Yak  v. 
EameSy  1  Mete.  487.)    The  execution  of  the  note  sued  on 
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after  the  death  of  Dock,  in  settlement  of  an  account  owing 
by  Smith  to  the  firm  of  M.  &  D.,  was  not  the  making  of  a 
new  contract,  but  simply  the  changing  of  the  form  of  the 
indebtedness.  (Oollyer  on  Part.,  sec.  546,  note;  Darling 
V,  March,  22  Me.  184;  Rooks  v.  Well  ford,  4  Munf.  215;  Wood^ 
ford  V.  Dorioin,  3  Vt.  522.)  Tbis  does  not  prevent  the  sur- 
viving partner  from  suing  upon  it  in  his  own  name.  Man* 
ning,  as  surviving  partner,  is  the  real  party  in  interest.  Ik 
is  not  necessary  that  the  payee  mentioned  in.  the  notei  is  the 
real  payee,  if  the  court  can  ascertain  who  the  real  payee  is. 
(1  Daniels  on  Neg.  Inst.,  sees.  99^  100,  and  cases  cited.) 

W.  M.  Boardman,  for  Bespondent: 

I.  The  court  did  not  err  in  sustaining  defendant's  demur- 
rer to  plaintiff's  original  complaint.  It  is  not  alleged  in 
said  complaint  that  any  member  of  said  firm  is  deceased. 
(1  Estee's  PI.  259;  Collyer  on  Part.,  sees.  674,  675,  650, 
651.)  It  is  not  shown  that  the  plaintiff  is  the  surviving 
partner,  and  as  such,  entitled  to  maintain  this  suit. 
(Hubbdl  V.  Sidles,  16  Ind.  138;  Ledden  v.  Colby,  14  N.  H. 
33.)  The  complaint  discloses  on  its  face  that  the  note  sued 
on  was  not  made  or  delivered  to  the  plaintiff  as  surviving 
partner.     {Keith  v.  Pratt,  5  Ark.  661.) 

II.  The  court  did  not  err  in  sustaining  defendant's  de- 
murrer to  plaintiff's  amended  complaint.  Upon  the  death 
of  one  of  the  members  of  said  firm,  September  19, 1878,  the 
same  was  then  dissolved.  The  firm  of  Manning  &  Duck 
being  dissolved,  then  and  thereafter  ceased  to  be  a  person 
in  law;  new  contracts  or  promissory  notgs  could  not  be 
taken  or  made  to  such  firm ;  the  note  sued  on  was  not  made 
or  delivered  to  any  person  or  payee  in  law,  and  is  void. 
(CorrdhwaUe  v.  Batik  of  Bockville,  57  Ind.  268;  Collyer  on 
Part.,  sees.  540,  541;  Story  on  Con.,  sec.  241;  1  Pars,  on  Con. 
201;  iVayman  v.  Torreyson,  4  Nev.  124.)  The  note  was  not 
the  property  of  said  firm,  upon  which  any  right  of  action 
exists  in  favor  of  plaintiff  as  surviving  partner;  but,  if  any 
right  of  action  exists  in  favor  of  such  plaintiff,  it  is  upon  the 
original  demand  of  the  firm.  {Daby  v.  Ericsson,  45  N.  Y. 
786;  Clark  v.  Howe,  23  Me.  560.)    The  right  of  the  surviving 
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partner  was  to  continue  in  possession  of  the  effects  of  the 
copartnership,  and  to  settle  its  business,  but  his  right  and 
power  do  not  extend  further.  No  obligation  to  pay  money 
can  be  made  to  the  members  of  a  firm  when  one  of  its  mem- 
bers is  dead,  or  to  the  firm,  when  the  firm  itself  is  dissolved. 
(Comp.  L,,  p.  173,  sec.  200;  Coll.  on  Part.,  sec.  129,  pp.  124, 
125,  and  cases  cited;  Id.,  sec.  130,  pp.  126,  127;  Gleason  v. 
WhUe,  34  Cal.  258.) 

By  the  Court,  Hawley,  J. : 

This  action  was  brought  upon  a  promissory  note  exe- 
cuted by  the  defendant  to  "Manning  &  Duck,"  on  the  first 
day  of  January,  1879.  The  district  court  sustained  a  de- 
murrer to  the  original  and  amended  complaint,  and  (the 
plaintiff  refusing  to  further  amend)  entered  judgment  in 
favor  of  defendant.  The  original  complaint  did  not  con- 
tain any  averment  as  to  who  constituted  the  firm  of  Man- 
ning &  Duck;  nor  did  it  allege  that  any  member  thereof  was 
dead.  It  failed  to  show  the  essential  facts  necessary  to 
authorize  the  plaintiff  to  maintain  the  action  as  "surviving 
partner  of  the  late  firm  of  Manning  &  Duck." 

The  amended  complaint  alleges:  "That  prior  to  the  nine- 
teenth day  of  September,  1878,  A.  H.  Manning  and  Will- 
iam Duck  constituted  a  copartnership  under  the  firm  name 
and  style  of  Manning  &  Duck;  *  *  *  that  on  the 
nineteenth  day  of  September,  1878,  said  "William  Duck, 
one  of  the  members  of  the  said  firm  of  Manning  &  Duck, 
died,  leaving  as  sole  surviving  partner  said  A.  H.  Manning, 
in  which  capacity  of  surviving  partner  he  brings  this  suit; 
that  *  *  *  on  the  first  day  of  January,  A.  D.  1879, 
said  M.  J.  Smith,  defendant,  in  settlement  of  an  account 
held  by  said  firm  against  him,  made,  executed,  and  deliv- 
ered, in  the  name  of  said  defendant,  his  certain  promissory 
note"  (a  copy  of  which  is  set  out);  "that  the  note  is  due  and 
unpaid;  that  plaintiff,  as  surviving  partner  of  the  firm  of 
Manning  &  Duck,  is  the  holder  of  the  note,  it  being  the 
property  of  the  late  fiiTa." 

We  are  of  opinion  that  these  averments  are  sufficient  to 
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enable  the  plaintiff  to  maintain  this  action.  The  allega- 
tions are  not  as  clear  and  specific  as  they  might  have  been 
made.  They  are,  however,  equivalent  to  a  positive  aver- 
ment that  the  note  was  made  and  delivered  to  tlie  plaintiff^,  as 
surviving  pawner,  in  the  name  of  the  firm. 

From  the  facts  stated,  the  law  will  infer  that  the  contract 
was  made  with  the  living  party  alone.  (Bonne  v.  Ray,  5 
Ark.  20.) 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  trial.  The  district  court  will  grant  de- 
fendant a  reasonable  time  within  which  to  appear  and 
answer  the  amended  complaint. 
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[No.  1,045.] 

THE    STATE    OP   NEVADA,    Kespondent,    v.   J.    J. 

QUINN,  Appellant. 

Assault — Jubisdiction  op  Supreme  Court  on  Appeal.— Defendant  was 
indicted  for  the  crime  of  an  assault  with  latent  to  kill,  and  was  tried 
and  found  ''guilty  of  an  assault."  The  judgment  imposed  a  fine  of  five 
hundred  dollars,  and  taxed  the  costs  against  defendant.  From  this  judg- 
ment an  appeal  was  taken.  Held,  that  this  court  had  no  jurisdiction. 
Appeal  dismissed.  State  v.  McCormick,  14  Nev.  347,  affirmed. 
(Belknap,  J.,  dissenting.) 

Appeal  from  the  District  Coart  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  appear  in  the  opinion. 

C.  S.  Vdrian,  for  Appellant. 

M.  A.  Murphy,  Attorney  General,  for  Bespondent. 

By  the  Court,^AWLEY,  J. : 

Appellant  was  indicted  for  the  crime  of  an  assault  with 
intent  to  kill.  He  was  tried,  and  found  ''guilty  of  an 
assault,'"  and  adjudged  to  pay  a  fine  of  five  hundred  dollars, 
and  a  judgment  was  also  rendered  against  him  for  the  costs. 
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{State  ex  rel,  Quinn  v.  District  Court,  ante,  76.)  From  this 
judgmental!  appeal  is  taken.  The  Attorney  General  moves 
to  dismiss  the  appeal  on  the  ground  that  this  court  has  no 
jurisdiction.  The  principles  involved  in  this  case  are  the 
same  as  were  presented  and  decided  in  the  State  v.  McCor- 
mick,  14  Nev.  348. 

Upon  the  authorii^y  of  that  case  the  appeal  must  be  dis- 
missed.    It  is  so  ordered. 

Leonard,  C.  J.,  concurring: 

Every  person  accused  of  a  crime  must  be  charged  with 
that  crime;  but  an  indictment  charging  an  offense  of  a 
higher  grade,  as  assault  with  intent  to  kill,  also  charges,  by 
operation  of  law,  every  less  offense  that  may  be  included 
under  the  charge  of  assault  with  intent  to  kill.  {People  v. 
Apgar,  35  Cal.  391.)  This  conclusion  necessarily  follows, 
also^  from  the  statute,  because  the  indictment  "must  be 
direct  and  contain  *  *  *  the  offense  charged"  (statute 
1867,  126),  and  "in  all  cases  the  defendant  may  be  found! 
guilty  of  any  offense,  the  commission  of  which  is  neces- 
sarily included  in  that  with  which  he  is  charged  in  the  in- 
dictment." (Stats.  1861,  479,  sec.  412.)  It  follows, 
then,  that  a  person  charged  in  the  indictment  with  assault 
with  intent  to  kill,  is  also  charged  with  simple  assault. 

If  he  is  convicted  of  simple  assault,  he  is  acquitted  of  all 
offenses  of  a  higher  grade,  and  stands  charged  and  con- 
victed of  the  lower  offense  alone,  which  amounts  to  a  mis- 
demeanor only.  I  adhere,  therefore,  to  the  conclusion  ar- 
rived at  in  State  v.  McCormick,  14  Nev.  348,  and  concur  iu 
the  opinion  of  Mr.  Justice  Hawley. 

Belknap,  J.,  dissenting: 

Appellant  having  been  indicted  for  a  felony  and  convicted 
of  a  misdemeanor,  the  question  arises  whether  this  court 
has  jurisdiction  of  the  appeal.  Jurisdiction  in  criminal 
cases  is  conferred  by  the  constitution  in  the  following  lan- 
guage: *'The  supreme  court  shall  have  appellate  jurisdic-* 
tion  *  *  *  in  all  criminal  cases  in  which  the  offense 
charged  amounts  to  felony."     (Art.  6,  sec.  4.) 

In  the  consideration  of  this  clause  effect  must  be  given 
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to  the  wrords  used,  and  these  words  must  be  taken  in  their 
natural  and  well-uuderstood  sense.  The  word  ** charged," 
as  here  used,  has  a  well-uuderstood  meaning,  and  refers  to 
the  indictment  found.  It  can  not  refer  to  the  judgment, 
for  that  does  not  embody  the  charge,  but  rather  the  convic- 
tion of  the  defendant.  The  intention  of  the  constitution, 
as  I  understand  it,  was  to  give  t\^e  supreme  court  jurisdic- 
tion in  cases  depending  upon  the  importance  of  the  charge 
and  of  the  questions  involved,  rather  than  upon  the  result 
of  the  trial  or  the  extent  of  the  punishment  imposed. 

But  whatever  may  have  been  the  intention  of  the  framers 
of  the  constitution,  the  clause  conferring  jurisdiction  does 
not  admit  of  judicial  construction.  It  should  be  taken  ac- 
cording to  the  ordinary  signification  of  the  plain  language 
used,  and,  so  taken,  I  am  of  opinion  that  the  court  has  ju- 
risdiction of  this  case. 

For  these  reasons  I  disseiit  from  the  judgment  of  the 
court. 


[No.  1,054.] 

JULIUS  BAUM  ET  AL.,  Appellants,  v.  MOSES  METER 

ET  AL.,  Respondents. 

Statement  on  Appeal — ^When  not  Considered. — Where  it  is  not  shown 
that  the  statement  on  appeal  was  filed  with  the  clerk,  or  that  a  copy  of 
it  was  served,  or  that  it  was  agreed  to,  or  settled  by  the  judge:  i/e/rf, 
that  it  did  not  comply  with  any  of  the  requirements  of  the  statute  and 
could  not  be  considered. 

Appeal  from  the  District  Court  of   the  First  Judicial 
District,  Storey  County. 

The  facts  appear  ia  the  opinion. 

Joseph  Napihaly,  D.  Freidenrixih^  and  WaL  J,   TusJca,  for 
Appellants. 

Lewis  &  Deal,  for  Respondents.     ' 

By  the  Court,  Belknap,  J. : 

It  is  not  shown  that  the  document  purporting  to  be  a 
statement  on  appeal  was  filed  with  the  clerk  of  the  district 
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court,  or  that  a  copy  of  it  was  served  upon  the  opposite 
party,  or  that  it  was  agreed  to  by  the  parties,  or  settled  by 
the  district  judge.  For  these  reasons  respondent  objects 
to  its  being  considered  a  statement  on  appeal. 

The  statute  regulating  appeals  at  section  1388  (Comp.  L.) 
provides:  **A  judgment  or  order  in  a  civil  action  *  *  * 
may  be  reviewed  as  prescribed  by  this  title,  and  not  other- 
wise." Section  1393  provides:  "  Wben  the  party  who  has 
the  right  to  appeal  wishes  a  statement  of  Jbhe  case  to  be  an- 
nexed to  the  record  of  the  judgment  dr  order,  he  shall, 
within  twenty  days  after  the  entry  of  such  judgment  or 
order,  prepare  such  statement,  *  *  *  and  shall  file  the 
same  with  the  clerk,  and  serve  a  copy  thereof  upon  the  ad- 
verse party."  The  statement  must  thereafter  be  presented 
to  the  judge  for  settlement. 

The  subsequent  section  provides:  "If  the  party  shall 
omit  to  make  a  statement  within  the  time  limited  he  shall 
be  deemed  to  have  waived  his  right  thereto."  It  is  appar- 
ent that  the  pretended  statement  does  not  comply  with  any 
of  the  statutory  requirements,  and  that  by  the  terms  of 
section  1388  it  can  not  properly  be  considered.  {Corhett  v. 
Job,  5  Nev.  201;  Irwin  v.  Samson,  10  Id.  282.) 

Disregarding  it,  our  examination  is  limited  to  the  judg- 
ment-roll, in  which  no  error  appears  or  is  assigned. 

Judgment  affirmed. 


[No.  1,066.] 

THE  STATE  OF  NEVADA,  ex  rel.  J.  P.  FLANNING* 
HAM,  V.  BOARD  OF  COUNTY  COMMISSIONERS 
OF  STOREY  COUNTY,  Respondent. 

Section  17  of  Salary  Act  (Stat.  1879,  136)  Constrded — Salary  op 
Justice  of  the  Peace. — Hddy  that  under  section  17  of  the  salary  act  the 
right  of  every  justice  of  the  peace,  elected  or  appointed  after  the  act 
took  effect,  to  salary  or  fees,  should  be  determined  by  reference  to  the 
number  of  legal  votes  cast  at  the  last  general  election  preceding  the  time 
when  the  claim  for  his  salary  is  preferred. 

Application  for  writ  of  mandamus. 
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The  facts- are- stated  in  the  opinion. 

Lewis  dc  Deal,  foi  Belator. 

Ogden  5i7e8,  District  Attorney  of  Storey  county,  for  Re- 
spondent. 

By  the  Court,  Hawley,  J. : 

Relator  was  elected  justice  of  the  peace  for  township  No, 
3,  in  Storey  county,  at  the  general  election  held  on  the 
second  day  of  November,  A.  D.  1880,  and  claims  that  he  is 
entitled  to  a  salary  of  three  hundred  dollars  per  month 
under  the  provisions  of  section  17  of  the  **act  fixing  the 
salaries  of  the  various  county  officers."  (Stats.  1879,  136.) 
His  petition  shows  that  at  the  general  election  held  Novem- 
ber 4,  1878,  there  were  cast  in  said  precinct  one  thousand 
five  hundred  and  three  votes,  and  at  the  general  election  of 
1880  one  thousand  one  hundred  and  fourteen  votes. 

The  first  section  of  the  act  provides  that  **  from  and  after 
the  first  Monday  in  January,  1881,  the  following-named 
officers  of  the  several  counties  in  this  state  shall  receive 
the  following  annual  salaries,  which  shall  be  in  full  for  all 
services  and  all  ex  officio  services  required  of  them." 

Section  17  reads  as  follows:  "Every  justice  of  the  peace, 

in  any  township  in  this  state,  wherein  the  namber  of  legal 

votes  cast  at  the  last  general  election  equals  or  exceeds  the 

number  of  one   thousand  five   hundred,  shall  receive   as 

salary  the  sum  of  three  thousand  six  hundred  dollars  per 

annum.     *    *    *"    Relator  claims  that  the  words   *'last 

general  election"  refer  to  the  general  election  held  in  1878, 

which  was  the  last  general  election  with  reference  to  the 

time  when  the  act  was  passed  and  approved.     Respondent 

contends  that  the  words  refer  to  the  last  general  election 

preceding  the  time  when  the  justice  assumed  the  duties 

of  the  office. 

What  was  the  intention  of  the  legislature  ?  Looking  at 
the  whole  act,  its  object,  scope,  and  extent,  and  especially 
to  the  benefits  that  it  was  evidently  supposed  the  public 
were  to  receive  therefrom,  we  think  it  is  clear  that  the  leg* 
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islature  did  not  intend  to  make  the  votes  cast  at  the  general 
election  of  1878  a  test  for  determining  the  right  of  every 
justice  of  the  peace  to  the  salary  provided  for  by  sec- 
tion 17. 

We  are  of  opinion  that  it  was  the  intention  of  the  legis- 
lature that  the  right  of  every  justice  of  the  peace  elected  or 
appointed  after  the  act  took  eflfect  should  be  determined  by 
reference  to  the  number  of  legal  votes  cast  at  the  last  gen- 
eral election  preceding  the  time  when  the  claim  for  his  salary 
is  preferred.  The  petition  does  not  state  facts  suiScient  to 
entitle  relator  to  the  salary. 

His  application  for  the  writ  of  mandamus  is  denied. 


[No.  1,048.] 

M.  C.  LAKE,  Appellant,  v.  3.  0.  LEWIS,  Eespondent. 

Specific  Performance  of  Contract  —  Failure  to  make  Payments — 
When  Time  is  not  of  the  Essence  of  the  Contract.  —  Where  no 
time  is  specified  in  the  contract  for  the  payment  of  the  purchase  money, 
and  no  penalty  is  imposed  for  default  of  payment,  and  the  purchaser  is 
allowed  to  enter  into  the  possession  and  improve  the  property,,  and  the 
grantor  afterwards  accepts  the  purchase  money:  Held^  that  the  accept- 
ance of  the  money  was  a  waiver  of  any  default  in  payment,  and  that  the 
purchaser  was  entitled  to  a  deed. 

Idem — Presumptions  where  Findings  are  Silent. — Where  the  findings 
are  silent  upon  the  question  of  the  time  of  payment,  or  the  effect  of  fail- 
ure to  make  prompt  payment,  or  of  delays  or  defaults  of  vendor  or 
vendee,  it  will  be  presumed  that  time  was  not  of  the  essence  of  the  con- 
tract. In  such  a  case  it  will  not  be  held  that  a  failure  to  make  prompt 
payment  created  a  forfeiture  of  the  purchaser's  rights. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  appear  in  the  opinion. 

iZ.  M,  Clarke,  for  Appellant: 

I.  Lake  having  the  legal  title,  the  defendant  having  failed 
to  pay  and  having  set  up  both  payment  and  adverse  posses- 
sion, Lake  was  entitled  to  recover  possession  of  the  prem- 
ises in  this  action  of  ejectment.    (Tyler  on  Eject.  46;  Paige 
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V.  Cole,  6  Iowa,  153;  Evam  v.  Lee,  12  Nev.  393,  399;  Story's 
Eq.  Jur.,  8ec.  761;  Willard's  Eq.  Jur.  285.) 

II.  Lewis'  occupancy  was  not  adverse,  but  was  subordi- 
nate and  in  privity  with  Lake.  To  constitute  a  bar,  Lewis' 
possession  should  have  been  both  adverse  and  under  claim 
of  title.  (Tyler  on  Eject.  859,  860,  861,  and  cases  cited, 
874-878;  Jackson  v.  Bard,  4  Johns.  231;  Jackson  v.  John* 
soUy  5  Cow.  74.) 

C.  S.  Vanan,  for  Eespondent: 

I.  It  may  be  doubted  whether  ejectment  lies  at  the  suit 
of  the  vendor  to  recover  the  premises.  (1  Sug.  Vend.  276; 
Hill,  on  Rem.  for  Torts,  sec.  23;  Arguello  v.  Edwger,  10 
Cal.  150.)  The  remedy  by  ejectment  to  enforce  payment  of 
the  purchase  price,  is  always  conditional;  that  is,  the  judg- 
ment rendered  is  conditional  upon  the  non-payment- by  the 
defendant  in  the  action  of  the  money  due.  If  he  pays  even 
after  judgment,  he  satisfies  the  record,  and  the  plaintiflf  is 
only  entitled  to  his  costs.  (Hamm  v.  Beaver,  31  Pa.  St.  58; 
Cliadrick  v.  Fdt,  35  Id.  305;  Lauer  v.  Lee,  42  Id.  165;  Tay- 
lor  V.  Abbott,  41  Id.  352;  Hill  v.  Oliphant,  Id%  364;  Cadwal- 
lader  v.  Berklieiser,  32  Id.  43;   Waters  v.  Waters,  Id.  307.) 

II.  If  the  plaintiflf  can  recover  the  premises,  it  must  be 
npdn  the  theory  that  he  rescinds  the  contract  of  sale.  A 
party  rescinding  must  put  the  opposite  party  in  statu  quo. 
{Hunt  V.  Silk,  5  East,  449;  Richardson  v.  Kuhn,  6  Watts,  299 1 
WiUi6  V.  WoTmicraft,  22  Gal.  607,) 

By  the  Court,  Belknap,  J. : 

This  is  an  action  of  ejectment  to  recover  the  possession 
of  town  lots  in  Beno.  The  defendant,  in  his  answer,  sets 
forth,  among  other  defenses,  that  during  the  month  of  De- 
cember, 1868,  and  when  the  plaintiflf  was  the  owner  of  the 
premises  in  controversy,  he  sold  a  portion  thereof  unto  one 
W.  C.  Lewis,  and  thereupon  let  him  into  possession;  that 
under  the  terms  of  the  sale  the  purchaser  was  not  entitled 
to  a  deed  of  conveyance  of  the  premises  until  the  payment 
of  the  purchase  money,  and  that  this  money,  amounting  to 
the  sum  of  seveuty-five  dollars,  was  paid  during  the  mouth 
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of  June,  1875.  In  the  mean  time,  and  during  the  year 
1871,  the  defendant  purchased  from  W.  C.  Lewis  that  por- 
tion of  the  premises  theretofore  purchased  by  him  from 
plaintiff,  and  entered  into  possession  thereof.  A  sale  of  a 
similar  nature  made  by  plaintiff  directly  to  defendant  in  the 
year  1869,  of  the  remaining  poi^tiou  of  the  lots,  is  also  set 
forth.  It  is  further  alleged  that  upon  entering  into  posses- 
sion defendant  and  his  grantor,  upon  the  faith  of  these 
sales,  made  permanent  improvements  of  the  aggregate  value 
of  three  thousand  dollars  upon  all  of  the  lots,  and  that 
plaintiff  has  refused  to  make  a  deed  of  conveyance  of  the 
premises  to  either  W.  0.  Lewis  or  the  defendant.  The  an- 
swer asks  that  plaintiff  be  required  ta  make  such  convey- 
ance to  defendant  in  his  own  right,  and  as  the  successor  in 
interest  of  W.  0.  Lewis. 

The  case  was  tried  before  a  jury,  by  whom  the  facts 
touching  the  alleged  sales  were  found  substantially  as 
claimed  by  defendant,  save  that  he  had  not  paid  the  pur- 
chase price  of  that  portion  of  the  premises  purchased  by 
himself  directly  from  the  plaintiff.  Thereupon  the  court 
adjudged  that  defendant  pay  unto  plaintiff,  within  thirty 
days,  the  purchase  money  found  due,  to  wit,  the  sum  of 
three  hundred  and  eleven  dollars,  and  that  within  five  days 
thereafter  plaintiff  deliver  unto  defendant  a  deed  of  con- 
veyance of  the  premises.  From  this  judgment  and  decree 
plaintiff  has  appealed. 

The  point  to  which  our  attention  is  called  as  ground  for 
reversal  of  the  judgment  is,  that  the  legal  title  being  in 
plaintiff,  and  defendant  having  failed  to  pay  the  purchase 
money,  and  having  pleaded  payment  and  adverse  possession, 
plaintiff  was  entitled  to  have  recovered  in  this  action. 

It  is  well  settled  that  under  our  system  of  practice  a 
party  may  set  up  in  defense  to  an  action  at  law  whatever 
legal  or  equitable  defenses  he  may  have.  The  equitable 
title  of  defendant  as  pleaded  was  sufficient  to  have  defeated 
a  recovery,  and  to  have  entitled  him  to  a  specific  perform- 
ance of  the  contract.  He  failed,  however,  to  establish  pay- 
ment of  the  purchase  money,  and  it  becomes  necessary  for 
us  to  consider  t}ie  e£^ect  of  such  failure. 
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There  is  no  doubt  that  in  equity  time  may  be  made  of  the 
essence  of  the  contract,  either  by  express  stipulation  or 
when  it  necessarily  follows  from  the  nature  and  circum- 
stances of  the  contract.  The  authorities  in  this  country 
generally  hold  that  courts  of  equity  will  in  no  case  consider 
it  immaterial.  (1  Story  Eq.  Jur.,  sec.  776;  Scott  v.  Fields, 
7  Ohio,  431.)  But  the  facts  of  each  case  must  determine 
whether  the  parties  have  or  have  not  made  time  of  the  es- 
sence of  the  contract. 

In  looking  at  the  facts  of  the  case  under  consideration  as 
appears  from  the  findings  of  the  jury  (for  the  evidence  is 
not  brought  up),  it  would  seem  that  time  was  not  made  of 
the  essence  of  either  of  these  contracts.  We  reach  this 
conclusion  in  reference  to  the  contract  entered  into  with  W. 
C.  Lewis,  because  it  is  not  shown  that  any  time  was  speci- 
fied for  the  payment  of  the  purchase  money,  or  that  any 
penalty  was  to  have  been  imposed  for  default  in  payment. 
On  the  contrary,  he  entered  into  possession  and  permanently 
improved  the  property  with  the  presumed  approbation  of 
the  plaintiff,  and  in  the  year  1875  the  plaintiff  accepted  the 
purchase  money  from  him.  The  acceptance  of  this  money 
was  of  itself  a  waiver  by  plaintiff  of  any  default  in  pay- 
ment. 

In  regard  to  the  contract  of  sale  between  plaintiff  and  de- 
fendant, the  fact  that  defendant  was  at  the  time  of  the  pur- 
chase engaged  in  the  business  of  printing,  and  that  the  pur- 
chase price  was  to  have  been  paid  either  in  printing  or 
money,  tends  to  prove  that  no  definite  time  for  payment  was 
fixed. 

But  without  pursuing  this  subject  further,  it  is  sufficient 
to  say  that  as  the  findings  are  silent  upon  the  question  of 
the  time  of  payment,  pr  the  effect  of  failure  to  make 
prompt  payment,  or  of  delays  or  defaults  of  vendor  or 
vendee,  we  must  conclude  that  time  was  not  of  tho  essence 
of  the  contract.  We  can  not  hold  that  a  failure  to  make 
prompt  payment  of  itself  created  a  forfeiture  of  defendant's 
rights  under  the  contract. 

In  Brashier  v.  (7rate,  6  Wheat.  528,  the  supreme  court  of 
the  United  States,  in  considering  this  subject,  said:  "The 
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rule  that  time  is  not  of  the  essence  of  a  contract  has  cer- 
tainly been  recognized  in  courts  of  equity;  and  there  can  be 
no  doubt  that  a  failure  on  the  part  of  a  purchaser  or  vendor 
to  perform  his  contract  on  the  stipulated  day  does  not,  of 
itself,  deprive  him  of  his  right  to  demand  a  specific  per- 
formance at  a  subsequent  day,  when  he  shall  be  able  to 
comply  with  his  engagement."  But  if  circumstances  are 
so  changed  that  the  object  of  the  party  can  no  longer  be  ac- 
complished, and  he  can  not  be  placed  in  the  same  situation 
as  if  the  contract  had  been  performed  at  the  time  stipulated, 
a  court  of  equity  will  leave  the  parties  to  their  remedy  at 
law. 

To  the  same  effect  is  the  case  of  Lpngworth  v.  Taylor^  1 
McLean,  402:  "To  hold  that  the  failure  of  the  vendee  to 
pay  the  purchase  money  for  an  hour  or  a  day,  should  of  it- 
self authorize  the  vendor  to  rescind  the  contract,  would  dis- 
regard the  distinction  which  has  heretofore  been  made  be- 
tween the  action  of  a  court  at  law  and  chancery.  *  *  * 
If  the  chancellor  finds  that  the  delay  of  payment  has  not 
operated  injuriously  to  the  vendor;  that  the  condition  of  the 
parties  is  the  same  as  when  the  payment  should  have  been 
made;  that  the  value  of  the  property  has  not  materially 
changed,  and  that  the  same  justice  can  be  done  under  the 
circumstances,  as  if  the  payment  had  been  made  at  the  time 
stipulated,  chancery  will  not  refuse  its  aid." 

The  finding  of  the  jury  to  the  effect  that  defendant's  pos- 
session had  been  adverse,  need  not  be  considered,  because 
it  was  disregarded  by  the  court  in  its  judgment  and  decree. 

Judgment  affirmed. 


[No.  1,075.] 

Ex  PARTE  JOHN   R.  DARLING. 

State  Prison  Act  (Stat.  1881,  109)  Construed — Commutation  op 
Prisoner's  Sentence — Unconstitutional  in  Part. — Heldy  that  the 
act  in  question,  in  so  far  as  it  attempts  to  commute  any  portion  of  the 
sentence  imposed  by  the  courts  prior  to  the  time  the  act  took  effect,  is 
inoperative  and  void,  because  it  interferes  with  the  judiciary. 

Habeas  corpus,  before  the  supreme  courfc. 
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The  facts  are  stated  in  the  opinion. 

No  counsel  for  petitioner. 

M.  A.  Murphy,  Attorney  General,  for  the  state. 

By  the  Court,  Hawley,  J. : 

Petitioner  is  held  in  confinement  in  the  state  prison 
under  a  commitment,  issued  on  the  sixteenth  day  of  No- 
vember, 1872,  ordering  him  to  be  imprisoned  for  the  term 
of  ten  years.  He  claims  that  he  is  entitled  to  his  discharge 
under  the  amended  act  ''for  the  government  of  the  state 
prison"  (approved  March  1,  1881),  which  provides  that 
every  convict  faithfully  performing  such  labor  as  may  be  re- 
quired of  him  by  the  rules  and  regulations  of  the  prison 
"shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of  two 
months  in  each  of  the  first  two  years,  three  months  in  each 
of  the  next  two  years,  and  four  months  in  each  of  the  re- 
maining years  of  said  term."     (Stats.  1881,  109.) 

The  act  is  in  terms  retroactive.  It  was  evidently  intended 
by  the  legislature  to  apply  to  cases  before,  as  well  as  after, 
the  first  day  of  April,  1881,  when  the  act  takes  effect.  This 
is  made  clear  by  the  language  of  the  proviso:  "That  of 
those  prisoners  entitled  to  their  discharge  af  the  date  of 
the  passage  of  this  act,  by  virtue  of  the  provisions  hereof, 
not  more  than  one  shall  be  discharged  on  any  one  day."  Is 
this  portion  of  the  act  constitutional?  Does  it  not  interfere 
with  the  judiciary?  The  constitution  divides  the  powers  of 
the  government  of  this  state  into  three  separate  depart- 
ments: the  legislative,  executive,  and  judicial.  It  declares, 
in  clear  and  explicit  terms,  that  "no  persons  charged  with 
the  exercise  of  powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions  appertaining  to 
either  of  the  others,  except  in  the  cases  herein  expressly 
directed  or  permitted."     (Const.,  art.  3.) 

The  judicial  power  of  this  state  is  vested  in  the  courts. 
The  trial,  conviction,  and  sentence  of  prisoners  who  have 
violated  the  laws  of  this  state  are  well-known  judicial  du- 
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ties.  I^either  the  legislative  nor  the  executive  department 
can  interfere  with  the  courts  in  the  exercise  of  these  or 
other  duties  which  pertain  exclusively  to  the  judicial  de- 
partment. 

Section  21  of  article  5  of  the  constitution,  creating  a 
board  of  state  prison  commissioners,  and  giving  to  it  ''  such 
supervision  of  all  matters  connected  with  the  state  prison 
as  may  be  provided  by  law,"  does  not  direct  or  permit  the 
legislature,  under  the  pretense  of  regulating  the  discipline 
of  the  prison,  to  wipe  out  and  destroy  the  previous  sen- 
tences, or  any  portion  thereof,  imposed  upon  the  prisoners 
by  the  courts.  The  legislature  can  only  pass  such  acts  as 
are  authorized  by  the  constitution.  It  can  not  infringe 
upon  any  of  its  provisions. 

It  may  be  admitted,  for  the  sake  of  the  argument,  that 
the  act  was  framed  and  beneficially  designed  to  improve  the 
discipline  of  the  prison,  and  that  it  would,  if  allowed  to  be 
carried  into  effect,  produce  that  happy  result.  If  so,  this 
argument  might  have  had  some  force  with  the  framergf  of 
the  constitution  had  it  then  been  presented;  but  it  is  not 
entitled  to  any  weight  with  us  if  the  constitution  is,  as  we 
think  it  is,  clear  and  explicit.  We  have  only  to  deal  with 
the  question  .of  power.  We  have  nothing  to  do  with  the 
wisdom  or  expediency  of  the  statute.  We  are  of  opin- 
ion that  the  act  in  question,  in  so  far  as  it  attempts  to  com- 
mute any  portion  of  the  sentence  imposed  by  the  courts 
prior  to  the  time  the  act  took  effect,  is  inoperative  and  void, 
because  it  interferes  with  the  judiciary. 

A  similar  law  was  declared  unconstitutional  by  the  su- 
preme court  of  Pennsylvania,  and  for  the  same  reasons. 
The  court,  in  passing  upon  this  question,  said:  "  The  whole 
judicial  power  of  the  commonwealth  is  vested  in  courts. 
Not  a  fragment  of  it  belongs  to  the  legislature.  The  trial, 
conviction,  and  sentencing  of  criminals  are  judicial  duties, 
and  the  duration  or  period  of  the  sentence  is  an  essential 
part  of  a  judicial  judgment  in  a  criminal  record.  Can  it 
be  reversed  or  modified  by  a  board  of  prison  inspectors 
acting  under  legislative  authority?  If  it  can,  what  judicial 
decree  is  not  exposed  to  legislative  modifications?    From 
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what  judicial  sentence  may  not  the  legislature  direct  'de- 
ductions' to  be  made  if  this  act  be  constitutional?  What 
they  may  do  indirectly  they  may  do  directly.  If  they  may 
authorize  boards  of  inspectors  to  disregard  judicial  sen- 
tences, why  may  they  not  repeal  them  as  fast  as  they  are 
pronounced,  and  thus  assume  the  highest  judicial  functions  ? 

"It  is  to  be  observed  that  these  questions  have  no  refer- 
ence to  the  power  of  the  legislature  to  prescribe  a  general 
rule  of  law  that  shall  be  inconsistent  with  a  previous  judi- 
cial decree.  Such  a  rule,  when  it  operates  on  future  cases 
and  not  retrospectively,  is  quite  legitimate.  Their  power 
to  legislate  in  that  manner  is  not  to  be  doubted.  But 
under  the  act  in  question  the  good  conduct  of  a  particular 
individual,  under  judicial  sentence,  is  to  work  out  for  him 
an  abatement  of  a  part  of  his  sentence.  In  respect  to  one 
of  the  relators  who  was  convicted  and  sentenced  before  the 
law  was  passed,  it  is  considered  very  clear  that  it  is  a  legis- 
lative impairing  of  an  existing  legal  judgment."  {Common- 
weaUh  v.  Johnson,  42  Pa.  St.  448.) 

The  prisoner  is  remanded  into  custody. 

Belknap,  J.,  did  not  participate  in  this  decision. 


[No.  1,044.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  JOHN  T. 

PEITGHARD,  Appellant. 

Discharge  of  Juror  after  Jury  is  Sworn — Impanelment  of  Another 
Juror — Former  Jeopardy. — Where  the  incompetency  of  a  juror  was 
first  made  known  to  the  court  after  the  juror  was  sworn  and  the  jury 
completed:  Held,  that,  upon  the  facts  stated  in  the  opinion,  the  court 
was  authorized  to  then  discharge  the  juror,  and  to  impanel  another  jiiror 
in  his  stead,  and  that  these  facts  furnished  no  evidence  to  support  de> 
fendant's  plea  of  former  jeopardy. 

Incompetency  of  Juror — Conscientious  Scruples — Circumstantial  Evi- 
dence.— A  juror  who  states  that  he  would  not  convict  a  defendant,  in  a 
capital  case,  on  circumstantial  evidence,  is  an  incompetent  juror. 

Discharge  of  Juror,  Necessity  for,  after  Jury  is  Sworn.— Courts  are 
legally  authorized  to  discharge  a  juror  or  a  jury,  after  the  jury  has  been 
sworn  to  try  the  case,  whenever,  from  any  cause,  such  a  necessity  exists 
as  to  make  it  apparent  that  the  ends  of  justice  would  otherwise  be 
defeated. 
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Challenge  to  Juror — When  Taken— Section  334,  Criminal  Practice 
Act,  Construed. — Under  the  provisions  of  section  334  of  the  criminal 
practice  act,  whenever  it  appears  from  the  examination  of  a  juror,  upon 
his  voir  dirSj  that  he  is  disqualified,  the  challenge  must  be  interposed 
before  he  is  sworn;  but  these  provisions  have  no  application  to  a  case 
where  the  disqualification  or  incompetency  of  the  juror  is  not,  without 
any  fault  of  the  challenging  party,  discovered  until  after  the  jury  is 
completed. 

Discharge  of  One  Juror  no  Necessity  for  Discharging  Jury. — The 
discharge  of  an  incompetent  juror  after  the  jury  is  sworn,  does  not  create 
a  necessity  for  the  discharge  of  the  eleven  remaining  competent  jurors. 

Instructions — Province  of  Jury. — Where  all  the  facts  are  agreed  upon  by 
counsel,  and  the  only  question  is,  whether,  upon  the  agreed  fa<;ts,  the 
defendant  had  been  in  jeopardy:  Heldt  that  the  court  did  not  invade  the 
province  of  the  jury  by  giving  an  instruction,  that  there  was  no  evi- 
dence to  sustain  a  plea  of  former  jeopardy. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  faots  are  stated  in  the  opinion. 

JSf.  Soderberg,  for  Appellant : 

I.  The  discharge  of  the  juror  Dorsey  was  a  bar  to  a  subse- 
sequent  trial.  Jeopardy  attaches  when  the  juiy  is  complete 
and  has  been  impaneled  and  sworn  to  try  the  cause. 
(Constitution  of  Nev.,  art.  1,  sec.  8;  1  Comp.  L.  1957, 
1958,  2020,  2021-  1  Bish.  Crim.  L.  1013-1019;  Stewart 
V.  State,  15  Ohio  St.  155;  Mounts  v.  State,  14  Ohio,  295,  306; 
DobbinsY.  State,  Oh.  St.  493;  BaJcer  v.  State,  12  Id.  214;  Ward 
V.  State,  1  Humph.  (Tenn.)  253;  Cooley's  Const.  Lim.  327; 
3  Ohio  St.  238-241;  3  Co.  Inst.  110;  7  Port.  (Ala.)  207; 
0' Brian  v.  Commonwealth,  9  Bush  (Ky.),  333;  People  v. 
Hunckder,  48  Cal.  331;  McFadden  v.  Commonwealth,  23  Pa. 
St.  12;  1  Whart.  Crim.  L.  sec.  589;  Kloch  v.  People,  2 
Park.  Cr.  E.  676,  685;  Queen  v.  Hepburn,  7  Craneh,  297; 
Commonwealth  v.  Tuck,  20  Pick.  365;  People  v.  Barrett,  2 
Cai,  304;  King  v.  Sutton,  8  Barn.  &  Cress.  417;  People  v. 
Scoggins,  37  Cal.  676,  680;  Gillespie  y.  State.  8  Terg.  (Tenn.) 
608;  2  Hawk.  P.  C.  Ch.  47,  51;  State  v.  Bover,  10  Nev.  388.) 

II.  In  the  absence  of  a  statutory  prohibition,  such  as 
exists  in  Nevada,  against  the  withdrawal  of  a  juror,  after 
the  jury  is  complete,  the  court  may,  perhaps,  in  cases  of 
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necessity  for  causes  occurring  after  the  jury  is  sworn,  at 
any  time  before  verdict,  put  an  end  to  the  trial  by  dis- 
charging a  number  of  the  jury.  But  the  inability  of  the 
state  to  convict  defendant  of  the  crime  charged,  does  not 
constitute  such  necessity.  Independently  of  the  statute, 
therefore,  the  allowance  of  the  challenge  to  Dorsey  for 
implied  bias,  after  the  completion  of  the  jury,  was  illegal, 
and  entitled  defendant  to  an  immediate  acquittal. 

III.  If  Dorsey  was  not  a  qualified  juryman,  it  was  but 
cause  of  challege  for  implied  bias,  and  could  have  been  by 
the  state  or  prisoner,  and  must  have  been  made  before  the 
jury  was  sworn.  The  statute  does  not  authorize  either 
party  to  challenge  a  juror  after  the  jury  is  complete.  Dis- 
charging or  breaking  up  a  jury  contrary  to  law,  against  his 
protest,  without  a  verdict,  is,  in  the  law,  an  acquittal  of 
defendant.  (People  v.  Scoggins,  37  Cal.  676,  680;  1  Comp. 
L.  1957,  1958;  Mima  Queen  and  Child  v.  Hepburn,  7  Granch, 
290;  2  Com.  Dig.  322,  title  "Challenge— Peremptory," 
letter  C.) 

rV.  Had  Dorsey  remained  on  the  jury,  defendant  would 
not  have  been  entitled  to  a  new  trial  by  reason  of  Dorsey's 
conscientious  scruples,  no  matter  what  verdict  had  been 
rendered.  (Jones' case,  1  Leigh  (Va.),  599;  Whitehead y,  WeUs, 
29  Ark.  99;  Woodward  v.  Dean,  113  Mass.  297.) 

V.  Dorsey's  unwillingness  to  find  defendant  guilty  of 
murder  in  the  first  degree  upon  circumstantial  evidence  was 
no  ground  of  challenge.  It  is  not  shown  that  the  evidence 
relied  upon  by  the  prosecution  was  circumstantial,  nor  that 
defendant  wns  guilty  of  murder  in  the  first  degree . 

VI.  There  was  no  adjudication  by  the  court  upon  the  sub- 
ject of  the  supposed  necessity  of  discharging  the  juror  Dor- 
sey. Its  judgment  should  have  been  expressed  in  some 
form  upon  the  record.  A  discharge  of  a  jury,  without  good 
cause  shown  on  the  record,  operates  as  an  acquittal.  (State 
V.  Walker,  26  Ind.  346;  Slmfer  v.  State,  27  Id.  131;  State  y. 
Redman,  17  Iowa,  329;  State  v.  Vavghan,  29  Id.  286;  People 
V.  Cage,  48  Cal.  323.) 

VII.  The  court  erred  in  overruling  defendant's  motion  to 
discharge  the  eleven  jurors  remaining  after  Dorsey  was  ex- 
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cased.     (1  Whart.  Crim.  L.,  sec.  689,  and  cases  cited,  note 
x;  Beid  v.  State,  50  Ga.  556;  1  Bish.  Grim.  Pr.,  sec.  948.) 

VIII.  The  jury  should  have  been  sworn  to  try  defendant's 
plea  of  former  acquittal.  Until  so  sworn  they  were  not 
qualified  to  try  said  plea.     (Lang  v.  State,  58  Ala.  385.) 

IX.  The  court  erred  in  charging  the  jury  to  find  for  the 
people  upon  defendant's  second  plea,  for  this  was  charging 
the  jury  upon  matters  of  fact.  (Art.  6,  sec.  12,  Const.; 
State  V.  Ticket,  13  Nev.  502;  State  v.  Frazer,  14  Id.  210;  1 
Comp.'L.,  sec.  931.) 

M.  A.  Murphy,  Attorney  General,  for  Bespondent : 

I.  Before  a  person  accused  of  a  felony  can  claim  that  he 
has  been  placed  in  jeopardy,  he  must  show  to  the  court  that 
a  jury  of  twelve  good  and  lawful  men  had  been  selected  and 
sworn;  that  they  were  free  from  any  of  the  statutory  dis- 
qualifications, and  had  been  charged  with  the  case. 

II.  Where  a  juror  entertains  such  conscientious  opinions 
as  would  preclude  him  from  finding  the  defendant  guilty 
where  the  punishment  is  death,  it  is  the  duty  of  the  court, 
in  the  due  administration  of  the  law,  to  exclude  the  juror. 
(^Walters  v.  People,  32  N.T.  160;  Weller  v.  State,  40  Ala.  331; 
Gross  V.  Staie,  2  Carter,  329;  Commonwealth  v.  Lesher,  17 
^erg.  &  E.  155;  Williams  v.  Staie,  3  Kelly,  453;  Lewis  v. 
State,  9  Smed.  &  M.  115;  Blartin  v.  State,  16  Ohio,  364; 
O'Brieny.  People,  36  N.T.  276;  Greeley  v.  State,  60  Ind.  141.) 

III.  A  juror,  who  after  he  is  sworn  in  chief  and  has  taken 
his  seat,  is  discovered  to  be  incompetent  to  serve,  may,  in  the 
exercise  of  a  sound  discretion,  be  set  aside  by  the  court. 
(13  Wend.  351;  People  v.  Wilson,  3  Park.  Grim.  199;  State 
V.  Allen,  46  Conn.  531.) 

-  IV.  Though  neither  party  has  a  right  of  challenge  after  a 
juror  is  sworn,  it  is  in  the  discretion  of  the  court  to  protect  • 
the  administration  of  justice  by  investigation,  at  any  stage 
of  the  trial,  on  objection  to  the  impartiality  of  a  juror,  and 
by  withdrawing  the  case  from  the  jury  if  any  juror  is  found 
unfit  to  sit  thereon.  (U.  S.  v.  Morris,  1  Curtis'  C.  C.  23.) 
V.  An  alien  will  not  be  permitted  to  sit  on  a  jury,  and  a 


April.  1881.]  State  op  Nevada  v.  Pbitohard.  105 

Opinion  of  the  Court — Hawley,  J. 

challenge  can  be  interposed  at  any  time  before  verdict. 
(Stone  V.  People,  2  Scam.  326;  HiU  v.  People,  16  Mich.  351.) 

VI-  A  member  of  the  grand  Jury  which  found  an  indict- 
ment against  the  prisoner  is  not  a  competent  juror,. and 
either  party  may  object  to  him  acting  as  such  at  any  time 
before  the  verdict  is  rendered.  (Dilworih  v.  Commonwealth, 
12  Gratt.  689;  Beg.  v.  Ward,  10  Cox  Or.  L.  0.  573;  Watkins 
V.  State,  60  Ga.  601.) 

YII.  A  juror  who  has  formed  or  expressed  an  opinion  is 
disqualified,  and  can  be  challenged  off  at  any  time* before 
the  verdict  is  rendered.     (State  v.  Tidier,  34  Conn.  280.) 

VUI.  Where,  in  the  course  of  a  trial,  the  judge  was  in- 
formed that  a  juror  had  fraudulently  procured  himself  to 
be  selected  for  the  purpose  of  acquitting  the  prisoner,  and 
the  juror  was  withdrawn:  held,  there  was  no  jeopardy. 
(State  V.  Bell,  81  N.  0.  591.) 

IX.  The  prohibition  in  article  1,  section  8,  of  the  state 
constitution,  that/*  no  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense,"  means,  that  no  person 
shall  be  tried  the  second  time  for  the  same  offense  after  a 
trial  by  a  competent  and  regular  jury,  upon  a  good  indict- 
ment, whether  there  be  a  verdict  of  acquittal  or  conviction 
and  judgment  rendered  thereon.  (Jones  v.  The  Queen,  Grim. 
L.  Mag.,  Nov.  1880,  766.) 

X.  The  answers  of  the  juror,  Dorsey,  were  made  in  re- 
sponse to  the  questions  of  the  defendant's  counsel.  This 
was  a  reopening  of  the  question  of  the  qualification  of  the 
jurors  at  the  instance  of  the  defendant,  and  was  a  waiver  of 
their  being  sworn. 

XI.  The  allowance  of  a  challenge  for  implied  bias  is  not 
the  subject  of  an  exception.  (Orim.  Pr.  Act,  sec.  241;  State 
V.  Larkin,  11  Nev.  325;  People  v.  Muxphy,  45  Cal.  142; 
People  V.  Atlierton,  51  Id.  495;  People  v.  VasqiLez,  49  Id.  560; 
People  V.  Cotta,  Id.  166.) 

By  the  Court,  Hawley,  J. : 

There  is  a  growing  conflict  of  the  authorities  in  the 
United  States  as  to  the  true  meaning  of  constitutional  pro- 
visions similar  to  ours  that  *'no  person  shall  be  subject  to 
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be  twice  put  in  jeopardy  for  the  same  oflfense."  (Const., 
art.  1,  sec.  8.)  Some  of  the  courts  hold  that  it  means  no 
more  than  the  common  law  plea  of  autrefois  acquU,  while 
others  contend  that  it  goes  farther,  and  that  jeopardy  at- 
taches when  the  jury  is  completed  and  sworn  to  try  the 
case. 

Upon  the  facts  presented  by  this  appeal  we  do  not  feel 
called  upon  to  express  our  views  upon  this  subject,  although 
it  has  been  elaborately  argued  by  appellant's  counsel.  It 
may,  aftd  will,  be  admitted,  for  the  purposes  of  this  opinion, 
that  jeopardy  attaches  when  the  jury  is  sworn  to  try  the 
case.  All  the  authorities  which  adhere  to  this  view  of 
the  question  admit,  as  has  been  decided  in  this  state,  that 
there  are  exceptions  to  the  rule  *'  based  upon  urgent  neces- 
sity." (State  V.  Bover,  10  Nev.  398.)  The  only  question, 
therefore,  which  we  are  asked  to  determine  is,  whether  or 
not  a  necessity  existed  for  the  discharge  of  the  juror  Dorsey 
after  the  jury  was  complete  and  sworn  to  try  the  case,  and 
whether  it  was  proper  for  the  court  to  impanel  another  juror 
in  his  stead. 

.  The  facts,  as  they  appear  of  record,  are  as  follows:  '*That 
on  the  twenty-third  day  of  July,  A.  D.  1880,  in  the  regular 
course  of  said  trial  of  defendant,  *  *  *  twelve  jurors 
had  been  duly  examined  upon  their  voii'  dire,  accepted  by 
plaintiff  and  defendant,  and  severally  duly  sworn  *  *  * 
to  well  and  truly  try  the  matter  in  issue  between  the  said 
st'ate  of  Nevada  and  the  said  J.  T.  Pritchard,  and  a  true 
verdict  render  therein  according  to  the  law  and  the  evi- 
dence *  *  *;  that  the  juror,  J,  C.  Dorsey,  had  been  care- 
fully examined  on  his  voir  dire  touching  his  qualifications 
to  serve  as  a  juror  in  said  cause,  and  had  stated  on  such  ex- 
amination that  he. was  not  opposed  to  capital  punishment, 
and  that  he  had,  or  entertained,  no  such  conscientious 
scruples  or  opinions  as  would  preclude  him  from  finding  a 
verdict  of  guilty  in  a  case  where  the  punishment  would  be 
death  if  the  evidence  warranted  such  verdict;  that  after 
said  twelve  jurors  had  been  sworn  to  try  said  cause  *  *  * 
and  before  any  evidence  had  been  introduced,  *  *  *  de- 
fendant's counsel,  by  leave  of  court,  asked  the  said  jury  the 
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following  question,  to  wit:  'Since  you  were  examined  by 
me  before,  touching  your  qualifications  to  serve  as  jurors, 
has  anything  happened,  or  occurred,  to  your  recollections, 
to  render  you  improper  jurors  in  this  case  to  your  knowl- 
edge?' Whereupon  the  said  juror  Dorsey  arose  and  said 
that  he  was  unwilling  to  find  a  verdict  of  murder  in  the  first 
degree  on  circumstantial  evidence,  and  made  the  following 
statement:  *  *  *  <I  have  this  to  say:  It  would  take 
very  strong  evidence  for  me  to  bring  in  a  verdict  of  convic- 
tion. Some  of  the  jurors  were  asked  on  the  same  ground  I 
take  now.  I  was  not  asked;  that  is,  I  would  hardly  bring 
in  a  verdict  of  murder  in  the  first  degree  unless  it  was  very 
positive  and  personal  evidence.' 

'*  Question  by  Mr.  Woodburn  (of  counsel  for  the  prosecu- 
tion)— Would  you  render  a  verdict  of  guilty  upon  circum- 
stantial evidence  alone,  without  any  eye-witness  being  put 
upon  the  stand,  as  to  the  commission  of  the  crime?  An- 
swer — No,  sir. 

"Qaes. — Suppose  there  was  no  witness  to  the  transaction, 
no  person  who  saw  the  defendant  shoot  Humphrey  Symons 
(and)  take  his  life,  and  his  guilt  depended  upon  circumstan- 
tial evidence,  would  you  render  such  a  verdict,  a  verdict  in 
the  first  degree,  when  you  knew  the  penalty  was  death? 
Ans. — No,  sir;  I  would  not.  I  wasn't  examined  upon  that 
subject  before. 

'*  Mr.  Woodburn — We  challenge  him  on  the  ground  that 
he  is  opposed  to  capital  punishment. 

"The  Court — ^You  will  be  excused. 

"Mr.  Soderberg  (counsel  for  defendant) — We  object  to 
his  being  excused,  and  except  to  the  ruling  of  the  court. 

"The  court  overruled  the  objection,  allowed  the  challenge, 
and  excused  the  juror.  *  *  *  That  no  other  reason  ex- 
isted for  discharging  said  juror  except  the  one  hereinbefore 
stated.  That  neither  plaintiff,  defendant,  or  said  juror  had 
been  guilty  of  any  intentional  fraud  or  deception  in  pro- 
curing the  swearing  of  said  jurors  to  try  said  cause,  except 
so  far  as  the  answers  made  by  the  said  juror  on  his  voir  dire 
may  operate  as  such  legal  fraud ." 

After  the  juror  Dorsey  was  excused,  the  court  proceeded, 
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against  the  objection  of  defendant,  to  impanel  another 
juror.  Before  such  juror  was  impaneled  defendant  moved 
the  court  to  discharge  the  remaining  eleven  jurors,  who  had 
been  sworn  to  try  said  cause,  upon  the  ground  *'that  the 
withdrawal  of  said  Dorsey  operated  as  a  destruction  of 
said  jury."  The  court  denied  the  motion.  After  the  juror 
Dorsey  was  discharged,  the  defendant  interposed  a  special 
plea  of  former  jeopardy.  The  court  instructed  the  jury 
**  that  there  was  no  evidence  to  sustain  a  verdict  in  favor  of 
defendant '  upon  his  said  special  plea  of  former  jeopardy." 
The  defendant  was  convicted  of  murder  in  the  second  de- 
gree. 

If  the  juror  Dorsey  had  made  the  same  statement  before 
he  was  sworn  as  a  juror,  as  he  did  afterwards,  it  would  have 
been  the  duty  of  the  court  to  have  then  and  there  discharged 
him.  The  statute,  in  clear  and  explicit  terms,  declares  that 
any  juror  Qntertaining  such  conscientious  opinions  "shall 
neither  be  permitted  nor  compelled  to  serve  as  a  juror." 
(Grim.  Pr.  Act,  sec.  340;  1  Oomp.  L.  1964.) 

If  circumstantial  evidence  was  introduced,  and  it  was 
clearly  sufficient  to  warrant  a  verdict  of  guilty,  it  would 
have  been  the  duty  of  the  juror  to  find  such  a  verdict.  He 
said,  in  effect,  that  he  could  not  discharge  his  duty  in  this 
respect;  that  he  would  not  find  a  verdict  of  guilty,  where 
the  death  penalty  might  be  enforced,  in  a  case  of  circum- 
stantial evidence,  no  matter  how  convincing  and  clear  such 
testimony  might  be.  He  was  an  incompetent  jurOr.  His 
answers  were  very  similar  to  those  given  by  a  juror  in  The 
People  V.  Ah  Chung.  In  that  case  the  court  said:  **It  clear- 
ly appears  from  the  examination  of  the  juror  that  he  would 
not  convict,  in  a  capital  case,  on  circumstantial  evidence; 
and  we  think  that  th^  challenge  was  properly  sustained. 
There  are  many  cases  in  which  the  evidence  on  the  part  of  the 
prosecution  is  entirely  circumstantial,  and  to  hold  that  a 
party  is  a  competent  juror  who  will  not  convict  on  such 
evidence  would  in  many  cases  defeat  the  ends  of  justice." 
(54  Cal.  402.)  In  the  language  of  the  supreme  cfourt  of  Il- 
linois: "It  would  be  but  a  mockery  of  justice  to  go  through 
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the  forms  of  a  trial  with  such  a  person  upon  the  jury." 
{Gates  V.  People,  14  111.  435.) 

This  brings  us  to  the  discussion  of  the  vital  question : 
Was  the  court  authorized  to  discharge  the  juror,  against  the 
objection  of  the  defendant,  after  the  jury  was  sworn  to  try 
the  case  ?  In  considering  this  question,  it  must  continually 
be  borne  in  mind,  that  Dorsey  was,  on  account  of  his  con- 
scientious opinions,  incompetent  to  serve  as  a  juror;  that 
his  incompetency  was  not  made  known  to  the  court,  or 
counsel,  until  after  he  was  sworn;  that  his  incompetency 
was  of  such  a  character  that  it  could  not  be  waived ;  that  it 
was  unnecessary  for  the  prosecution  "to  interpose  any  chal-* 
lenge  to  the  juror,  and  that  the  statute  makes  it  the  impera- 
tive duty  of  the  court  not  to  permil  any'such  person  to  serve 
as  a  juror.  It  must  be  remembered  that  it  was  not  the 
fault  of  the  prosecution,  nor  of  the  court,  that  the  incompe- 
tency of  the  juror  was  not  discovered  until  after  the  jury 
was  sworn,  and  that  the  knowledge  of  the  juror's  incomipe- 
tency  was  brought  out  by  the  voluntary  act  of  defendant's 
counsel. 

In  Ex  paHe  Maxwell  (11  Nev.  436)  it  was  held,  that  sec- 
tions 396  and  397  of  the  criminal  practice  act  (1  Comp.  L. 
2020,  2021)  should  be  construed  with  reference  to  the  con- 
stitutional restriction  in  respect  to  second  jeopardy,  and 
that  under  these  provisions  the  trial  courts  are  invested 
with  power,  in  the  exercise  of  a  sound  legal  discretion,  to 
discharge  a  jury  after  the  cause  has  been  submitted  to  them, 
without  the  consent  of  the  defendant,  and  without  fche  dis- 
charge constituting  a  legal  bar  to  a  future  trial,  in  all  cases 
of  manifest  necessity,  whether  such  necessity  arises  from 
some  physical  cause  occurring  during  the  trial  or  delibera-" 
tion  of  the  jury,  or  from  the  inability  of  the  jury  to  agree 
upon  a  verdict;  that  this  power  is  not  one  of  absolute,  un- 
controlled discretion,  but  must  be  exercised  in  accordance 
with  established  legal  rules,  and  is  always  subject  to  review 
by  the  appellate  court. 

In  O* Brian  v.  The  Commonwealth,  the  supreme  court  of 
Kentucky,  in  construing  a  similar  statute,  said:  **It  could 
not  have  been  intended  by  the  section  supra  (248)  that  the 
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power  of  the  court  to  discbarge  a  jury  in  cases  of  necessity  is 
restricted  to  the  causes  enumerated  in  that  section;  if  so, 
all  other  causes  arising  during  the  progress  of  the  trial 
showing  a  clear  and  manifest  necessity  for  the  discharge  of 
the  jury  must  be  disregarded.  This  section  of  the  code,  in 
our  opinion,  was  not  intended  to  define  all  the  causes  upon 
the  happening  of  which  this  power  could  be  exercised,  but 
was  only  intended  as  an  adoption  of  the  legal  rule,  that  a 
case  of  actual  necessity  must  exist  before  a  jury  can  be  dis- 
charged."    (9  Bush,  337.) 

All  the  authorities  agree  "that  where  the  jury  has  been 
discharged  upon  necessity  the  prisoner  may  again  be  put 
upon  trial."  (State  v.  Nelson,  26  Ind.  368.)  But  what  shall 
be  considered  as  constituting  such  a  necessity  as  to  justify 
courts  in  exercising  this  power  is  not  so  well  settled.  The 
power  is  one,  as  before  stated,  of  judicial  discretion  to  be 
exercised  soundly,  not  arbitrarily,  according  to  the  peculiar 
facts  and  circumstances  of  each  particular  case. 

The  most  common  of  the  class  denominated  as  physical 
necessities  that  have  been  held  to  justify  the  courts  in  dis- 
charging a  jury,  although  it  has  been  sworn,  is  where  the 
presiding  judge  becomes  so  ill  as  to  be  unable  to  proceed 
with  the  trial  (Nugent  v.  State,  4  Stew.  &  P.  72);  or  where 
a  juror  is  prevented  by  sickness  from  attending  court  dur- 
ing the  trial.  (U.  S.  v.  Haskell,  4  Wash.  402;  Hector  v. 
State,  2  Mo.  166;  State  v.  Curtis,  5  Humph.  601;  Common^ 
tvealth  V.  Fells,  9  Leigh,  613.) 

There  is  another  class  of  cases  where  the  courts  have 
been  justified  in  discharging  a  jury  upon  what  is  termed  the 
necessity  of  doing  justice,  which  arises  from  the  duty  of  the 
court  to  prevent  the  obstruction  of  justice  by  guarding  its 
administration  against  all  fraudulent  practices,  such  as 
tampering  with  the  jurors  after  they  are  sworn  (Foster's 
Crown  Law,  27;  Staie  v.  Wiseman,  68  N.  C.  203);  or  the 
fraudulent  introduction  into  the  panel  of  a  perjured  juror, 
who  at  the  instance  of  the  defendant  has  procured  himself 
to  be  selected  on  the  jury  for  the  purpose  of  acquitting  the 
prisoner.     (Staie  v.  BeU,  81  N.  C.  591.) 

From  an  examination  of  the  numerous  authorities,  bear- 
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ing  more  or  less  upon  this  subject,  we  think  it  may  safely 
be  announced,  as  a  general  rule,  that  courts  are  legally  au- 
thorized to  discharge  a  juror  or  a  jury,  after  the  jury  has 
been  sworn  to  try  the  case,  whenever,  from  any  cause,  such 
a  necessity  exists  as  to  make  it  apparent  that  the  ends  of 
justice  would  otherwise  be  defeated. 

It  is  for  this  reason,  as  well  as  upon  the  ground  of  phys- 
ical necessity,  that  courts  have  always  acted  in  discharging 
a  jury  whenever  it  clearly  appears  that  they  are  unable  to 
agree  upon  a  verdict.     The  general  principle  is  well  stated 
by  the  supreme  court  of  Ohio  in  the  case  of  Dobbins  v. 
State:    ''It  is  the  right  of  the  state,  and  one  of  the  most 
solemn  and  responsible  of  its  duties,  to  punish  crime;  and 
it  is  the  absolute  right  of  any  one  accused  of  crime  to  de- 
mand *  a  speedy  public  trial  by  an  impartial  jury,'  and  a 
verdict,  declaring  his  guilt  or  innocence,  according  to  the 
due  course  of  law.     The  one  is  indispensably  necessary  to 
the  safety  of  the  community  and  the  preservation  of  peace 
and  order,  and  the  other  for  the  protection  of  the  innocent, 
and  to  prevent  the  oppression  which  might  otherwise  be 
practiced  by  those  having  charge  of    state  prosecutions. 
The  problem  has  always  been  to  preserve  intact  both  of 
these  important  rights;  and  the  object  has  been  completely 
accomplished  by  holding  the  accused  liable  to  answer  until, 
in  the  regular  course  of  judicial  proceedings,  the  tribunal 
charged  with  the  issue,  without  molestation  or  interference, 
has  had  the  fullest  and  amplest  opportunity  to  pass  upon  the 
question  of  his  guilt;  and  by  making  every  interference  on 
the  part  of  the  government  by  which  a  verdict  is  prevented, 
while  a  reasonable  hope  remains  that  one  may  be  rendered, 
an  absolute  bar  to  his  further  prosecution.     If  a  verdict 
can  not  be  obtained  upon  one  trial,  another  may  be  lawfully 
had;  and  the  unavoidable  delay  which  ensues  is  the  fault  of 
no  one.     For  the  better  protection  of  the  accused,  the  law 
requires  unanimity  in  the  jury  before  a  verdict  can  be  ren- 
dered; but  to  allow,  on  the  one  hand,  the  ignorance,  perver- 
sity, or  even  honest  mistake  of  a  single  juror  to  paralyze 
the  administration  of  justice,  and  turn  loose  upon  the  com- 
munity the  most  dangerous  offenders,  or,  on  the  other,  to 
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allow  the  government,  to  trifle  with  the  constitutional  safe* 
guards  of  the  accused,  would  equally  subvert  the  founda- 
tion principles  upon  which  the  criminal  code  is  adminis* 
tered."    (14  Ohio  St.  501.) 

The  supreme  court  of  the  United  States,  in  discussing  this 
question,  said:  **  We  think  that  in  all  cases  of  this  nature 
the  law  has  invested  courts  of  justice  with  the  authority  to 
discharge  a  jury  from  giving  any  verdict,  whenever  in  their 
opinion,  taking  all  the  circumstances  into  consideration, 
there  is  a  manifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated."  (  United  States 
V.  Perez,  9  Wheat.  680.)  Applying  this  principle  to  the 
case  in  hand,  we  think  the  court  was  justified  in  discharging 
the  juror  Dorsey. 

How  can  it,  consistently,  be  said  that  no  necessity  existed 
for  his  discharge  ?  He  was,  as  we  have  already  shown,  an 
incompetent  juror.  By  an  inadventure  upon  his  part  he 
had  kept  from  the  court  and  counsel  all  knowledge  of  his  in- 
competency until  after  the  jury  was  sworn  to  try  the  case. 
This  was  in  effect,  although  not  so  intended  by  the  juror,  a 
fraud  upon  the  court,  and  it  was  its  plain  duty,  when  the 
facts  came  to  its  knowledge,  to  protect  itself  from  the 
"honest  mistake"  of  the  juror,  and  not  to  allow  the  admin- 
istration of  justice  to  be  defeated  by  keeping  such  a  person 
upon  the  jury. 

Let. us  suppose  for  a  moment  that  in  answer  to  the  ques- 
tion of  defendant's  counsel  the  juror  had  said:  "  Whep  I 
was  asked  whether  I  had  ever  expressed  any  unqualified 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  I  did 
not  fully  understand  the  question,  and  hence  answered  it 
erroneously.  The  truth  is  that  I  have  expressed  the  opinion 
that  the  defendant  is  guilty  of  murder,  and  ought  to  be 
hanged.  I  entertain  this  opinion  now,  and  it  is  so  firmly  fixed 
in  my  mind  that  no  evidence  will  remove  it."  Can  there  be 
any  question  as  to  what  the  court  should  do  in  such  a  case? 
No.  It  would  be  the  duty  of  the  court  to  immediately  dis- 
charge the  juror.  Why?  Because  it  would  be  a  mere 
farce,  a  mockery  of  justice,  to  compel  the  defendant  to  be 
tried  by  any  juror  entertaining  such  an  opinion.     Now  the 
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state,  as  we  had  occasion  to  declare  in  the  State  v.  McClear, 
"has  certain  rights  as  well  as  the  prisoner.  The  people 
need  protection  as  well  as  the  defendant  who  is  accused  of 
crime."  (11  Nev.  61.)  Hence,  it  necessarily  follows  that 
when  it  clearly  appeared,  to  the  satisfaction  of  the  court, 
from  the  answers  given  by  the  juror,  that  he  would  not  con- 
vict the  defendant,  however  clear  and  convincing  the  proofs 
might  be,  if  the  same  depended  upon  circumstantial  evi- 
dence, it  was  equally  the  duty  of  the  court,  as  in  the  case 
last  supposed,  to  immediately  discharge  the  juror,  and  for 
the  same  reason.  The  juror  had  rendered  himself  incom- 
petent. His  mind  was  not  in  such  a  condition  as  to  enable 
Lim  '*  well  and  truly  to  try,"  as  his  oath  required  him  to  do, 
"  the  matter  in  issue"  between  the  state  and  the  defendant, 
"and  a  true  verdict  render  therein  according  to  the  law  and 
the  evidence." 

The  principle  of  the  statute  is,  that  any  person  entertain- 
ing such  an  opinion  is  unfit  to  be  a  juror  in  such  a  case, 
because  his  conscience  will  not  permit  him  to  find  the  de- 
feudant  guilty  when  death  will  be  the  consequence  of  the 
verdict,  however  conclusive  the  evidence  may  be.  Such  a 
person  is  unfit;  he  has  pi*ejudiced  the  question;  he  has  made 
up  his  verdict  without  hearing  the  evidence,  and  ought  to 
be  excluded  upon  common  law  principles.  **It  would  be  a 
solemn  mockery  to  go  through  the  forms  of  a  trial  with  such 
a  jury,  or  even  with  one  such  juror.  The  prisoner  is  sure 
to  be  ac'quitted,  independent  of  the  question  of  guilt  or  in- 
nocence. It  would  be  a  misnomer  to  call  such  a  proceeding 
a  trial."     (People  v.  Damon,  13  Wend.  354.) 

We  have  not  overlooked  the  provisions  of  section  334  of 
the  criminal  practice  act,  which  declares  that  the  challenge 
to  an  individual  juror  '*must  be  taken  when  the  juror  ap- 
pears, and  before  he  is  sworn,  but  the  court  may  for  good 
cause  permit  it  to  be  taken  after  the  juror  is  sworn,  and  be- 
fore the  jury  is  completed."     (1  Comp.  L.  1958.) 

The  state,  as  well  as  the  defendant,  is  required  to  inter- 
pose its  challenges  before  the  jury  is  completed.  This  pro- 
vision of  the  statute  must  be  complied  with.  Whenever  it 
appears  from  the  examination,  upon  his  voir  dire,  that  a 
Vol.  Xyi—8 
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juror  is  disqualified  by  reason  of  the  existence  of  any  fact 
which  is  made  a  ground  of  challenge,  the  juror  must  be 
challenged  as  specified  in  the  statute,  otherwise  the  party, 
whether  the  state  or  the  defendant,  will  be  considered  as 
having  waived  the  right  of  challenge. 

But  it  can  not,  with  any  sound  reason,  be  urged  that  this 
provision  of  our  statute  has  any  application  to  a  case,  like 
the  present  one,  where  the  disqualification  or  incompetency 
of  the  juror,  although  a  ground  of  challenge,  is  not,  with- 
out any  fault  of  the  challenging  party,  discovered  until 
after  the  jury  is  completed. 

In  Slate  v.  Tidier,  immediately  after  the  jury  had  retired 
from  the  court-room  to  consider  their  verdict,  and  before 
the  verdict  was  rendered,  a  member  of  the  bar  informed 
defendant's  counsel  that  one  of  the  jurors  (not  naming  him) 
had,  prior  to  the  commencement  of  the  trial,  expressed  to 
him  the  opinion  that  defendant  was  guilty  of  the  crime 
charged  against  him.  The  attorney  did  not  bring  this  fact 
to  the  notice  of  the  court  until  after  the  rendition  of  the 
verdict,  when  he  moved  the  court  to  arrest  the  judgment  on 
the  ground  of  the  bias  of  the  juror.  This  motion  was  re- 
served for  the  advice  of  the  supreme  court. 

The  supreme  court,  in  deciding  this  motion,  said  that  if 
the  facts*  had  been  brought  to  the  knowledge  of  the  court 
before  verdict,  it  *' would  have  sent  for  the  jury  and  taken 
the  case  from  them  without  hesitation,''  and  declared  the 
rule  to  be  that  if  counsel  ''knows  of  an  objection  to  the 
panel  before  the  verdict  is  rendered,  and  in  time  to  prevent 
the  verdict,  and  obtain  a  rehearing  before  another  jury,  and 
does  not  avail  himself  of  the  opportunity,  he  must  be 
holden  to  a  waiver  of  the  objection.  Otherwise  he  would 
be  permitted  to  lie  by  and  speculate  upon  the  chances  of  a 
verdict,  and  that  can  not  be  tolerated."     (34  Conn.  294.) 

In  State  v.  Allen,  40  Conn.  531,  each  of  the  jurors,  be- 
fore being  accepted  and  sworn,  was  examined  in  behalf 
of  the  state  and  defendant  as  to  his  qualifications.  Upon 
the  second  day  of  the  trial,  and  after  witnesses  had  been 
examined  in  behalf  of  the  state,  the  counsel  for  the  defend- 
ant stated  to  the  court  that  they  had  been  informed  and  be- 
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lieved  that  one  of  the  jurors  in  the  case  was  disqualified, 
for  the  reason  that  before  being  sworn  as  such  juror  he  had 
expressed  the  opinion  that  the  accused  was  guilty  of  the 
crime  charged  in  the  indictment,  and  asked  the  court  to 
suspend  the  trial  and  hear  such  witnesses  as  they  were  pre- 
pared to  offer  to  prove  such  disqualification.  The  court, 
upon  hearing  the  evidence,  found  as  a  fact  that  the  juror 
had,  before  he  was  sworn,  expressed  an  opinion  that  the 
defendant  was  guilty  of  the  crime  of  murder  in  the  first  de- 
gree, and  thereupon  declared  that  said  juror  was  disquali- 
fied to  sit  as  a  juror  upon  the  trial  of  the  case.  Counsel 
for  defendant  then  asked  for  time  in  which  to  consider  what 
course  they  would  adopt.  The  court  granted  them  until 
the  next  day,  when  they  offered  to  waive  the  disqualifica- 
tion of  the  juror  and  proceed  with  the  trial.  The  coutt  re- 
fused to  accept  such  waiver  and  discharged  the  jury.  The 
supreme  court  held  that  the  offer  of  defendant's  counsel 
came  too  late;  that  **  the  court  could  not  then  be  required  to 
reinstate  the  discharged  juror  upon  the  panel,"  and  sus- 
tained the  action  of  the  court  in  discharging  the  jury. 

lu  Steward  v.  The  State  (15  Ohio  St.  155),  after  the  jury 
was  regularly  sworn,  the  opening  statement  of  counsel 
made,  and  a  witness  had  been  sworn  and  placed  upon  the 
stand,  one  of  the  jurors  arose  and  said  that  he  was  one  of 
the  grand  jurors  which  found  the  indictment  against  the  de- 
fendant. Whereupen  the  plaintiff's  attorneys  **  asked  de- 
fendant's attorneys  what  they  intended  to  do.  And,  in 
answer,  the  defendant's  attorneys  asked  the  attorneys  for 
the  plaintiff  what  they  intended  to  do.  Thereupon  the 
court  inquired  of  the  plaintiff's  attorneys  what  they  in- 
tended to  do.  To  which  they  replied  that  they  would  like 
to  have  the  court  suggest  what  they  had  better  do.  The 
court  then  asked  the  defendant's  attorneys  what  they  in- 
tended to  do,  and  defendant's  attorneys  replied  that  they  in- 
tended to  stand  upon  the  defendant's  rights,  and  could  not, 
nor  would  not  do  anything,  or  take  any  course  to  waive  the 
defendant's  rights  in  any  respect  whatever."  After  some 
further  legal  skirmishing  and  delay,  "  the  court  then  asked 
defendant's  attorneys  if  they  objected  to  proceeding  with 
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the  jury.  They  replied  that  they  did.  The  court  then  dis- 
charged said  jury."  The  action  of  the  court  was  sustained 
upon  the  ground  that  the  discharge  of  the  jury  was  the 
necessary  result  of  sustaining  the  objection  interposed  by 
the  defendant  himslf,  and  hence  did  not  take  place  without 
his  consent;  but  was  an  act  done  at  his  own  instance,  and 
would  not  therefore  operate  as  an  acquittal,  nor  bar  a  further 
prosecution. 

In  this  connection  we  deem  it  proper  to  say,  as  a  matter 
of  practice,  that  we'  would  have  justified  the  court  had  it 
refused  to  allow  defendant's  counsel  to  ask  the  jurors  the 
'  general  question  as  to  their  qualifications  after  the  jury  was 
complete.  Counsel  should  not,  in  our  opinion,  have  been 
allowed  to  fish,  out  of  season,  for  some  point  upon  which  to 
lay  a  foundation  for  an  exception,  without,  at  least,  first 
baiting  his  hook  in  a  proper  manner.  He  should  have  been 
required,  in  advance,  to  show  to  the  court,  by  aflSdavit  or 
otherwise,  that  he  had  reason  to  believe,  and  did  believe, 
that  one,  or  more,  of  the  jurors  was  disqualified  or  was 
incompetent  to  try  the  case  upon  some  ground  of  which  he 
was  not  aware  at  the  time  of  the  completion  of  the  jury,  and 
to  state  the  facts  upon  which  his  belief  was  founded.  We 
hesitated  for  some  time,  before  writing  this  opinion,  whether 
it  would  not  be'a  sufficient  reply  to  the  argument  of  appel- 
lant's counsel,  upon  this  branch  of  the  case,  to  say  that  the 
discharge  of  the  juror  Dorsey  was  brought  about  by  the 
voluntary  and  irregular  act  of  defendant's  counsel  in 
asking  a  question  that  ought  not,  under  the  circumstances, 
to  have  been  permitted  by  the  court  But,  owing  to  -the 
earnestness  of  the  arguments  of  the  respective  counsel,  as 
well  as  the  interest  and  importance  of  the  issues  presented, 
we  deem  it  best  to  dispose  of  the  question  upon  its  merits. 
Especially,  as  from  each  and  every  legal  standpoint  that  could 
reasonably  be  taken,  the  authorities  sustain  the  action  of 
the  court  in  discharging  the  juror  Dorsey. 

But  the  question,  in  regard  to  which  we  at  first  enter- 
tained some  doubt,  and  which  is  by  no  means  as  well  set- 
tled, is,   whether   the   court  was    justified   in  impaneling 
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another  julror  in  the  place  of  the  juror  Dorsey,  instead  of 
discharging  the  jury. 

In  considering  the  facts  of  this  case,  in  connection  with 
the  authorities  to  which  our  attention  has  been  called,  we 
have  arrived  at  the  conclusion  that  this  action  of  the  court 
was  correct.  .  The  remaining  eleven  jurors  were  competent. 
No  objection  was  urged  against  them.  They  had  been 
selected,  agreed  upon,  and  accepted  in  the  mode  provided 
hj  law.  No  testimony  had  been  offered.  It  seems  to  us 
that  the  discharge  of  an  incompetent  juror  did  not  create  a 
necessity  for  the  discharge  of  the  eleven  remaining  compe- 
tent jurors. 

In  People  v.  Damon,  5i«pra,*which  was  a  trial  for  murder, 
after  the  fourth  juror  had  been  sworn  in  chief,  and  taken 
his  seat,  the  district  attorney  inquired  of  him  whether  he  had 
conscientious  opinions  against  finding  a  verdict  of  guilty  for 
an  offense  punishable  with  death.  The  counsel  for  the  pris- 
oner objected  that  the  inquiry  was  too  late;  that  after  the 
juror  was  sworn  in  chief  he  could  not  be  objected  to.  tJpon 
this  branch  of  the  case  the  supreme  court  said :  '*  The  regular 
practice  is  to  challenge  jurors  as  they  come  to  the  book  to 
be  sworn,  and  before  they  are  sworn;  but  I  apprehend  this 
is  matter  of  practice,  and  may  be  departed  from  in  the  dis- 
cretion of  the  court.'  The  object  is  to  give  the  prisoner  a 
fair  trial;  and  if  it  be  made  to  appear,  even  after  a  juror  is 
sworn,  that  he  is  totally  incompetent  by  reason  of  having 
prejudged  the  case,  it  is  not  then  too  late  to  set  him  aside 
and  call  another.  *  *  *  Hawkins  intimates  there  are 
authorities  the  other  way;  but  I  apprehend  no  authority 
can  be  necessary  to  sustain  the  proposition,  that  the  court 
may  and  should,  in  its  discretion,  set  aside  all  persons 
who  are  incompetent  jurors,  at  any  time  before  evidence  is 
given.^^  (To  the  same  effect  see  Dilworth  v.  The  Common- 
wealth,  12  Gratt.  689;  Leiais  v.  The  State,  9  8.  &  M.  119.) 

In  People  v.  Wilson,  3  Park.  Crim.  E.  202,  after  several  of 
the  jurors  had  been  challenged  and  set  aside,  and  one  had 
been  sworn,  a  juror  named  Haight  was  called,  and  was 
challenged  by  the  prosecution  on  the  ground  that  he  was 
opposed  to  capital  punishment,  and  could  not  conscien- 
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tiously  convict  any  one  on  the  charge  of  murder.  The 
court,  after  hearing  the  testimony,  decided  adversely  to  the 
challenge,  and  Haight  was  sworn  and  took  his  seat.  After 
another  juror  had  been  sworn,  and  several  others  set  aside, 
Haight  addressed  the  court,  and  said  that  he  had  misunder- 
stood the  question  previously  propounded  to  him ;  that  he 
had  given  a  wrong  answer;  that  he  desired  to  correct  him- 
self and  say  "  that  he  could  not  under  any  circumstances 
convict  one  on  a  charge  for  murder."  The  district  attorney 
moved  that  the  juror  should  be  set  aside.  This  motion  was 
opposed  by  the  prisoner's  counsel.  The  court,  in  passing 
upon  this  question,  said:  ''The  position  is  a  novel  one, 
but  it  does  not,  I  think,  present  an  insurmountable  diffi- 
culty. It  was  correctly  held  in  the  case  of  The  People  v. 
Damon  (13  Wend.  351),  that  a  juror  who,  after  he  is  sworn 
in  chief  and  has  taken  his  seat,  is  deemed  to  be  incompe- 
tent to  serve,  may,  in  the  exercise  of  a  sound  discretion, 
be  set  aside  by  the  court  at  any  time  before  evidence  is 
given,  and  that  this  may  be  done  even  in  a  capital  case, 
and  as  well  for  cause  existing  before  as  after  the  juror  was 
sworn.  In  that  case,  however,  the  juror  had  not  been 
previously  challenged;  whereas  in  that  now  before  us  a 
challenge  had  been  interposed,  and  a  trial  has  been  had, 
and  the  juror  has  been  found  by  the  court  to  be  competent. 
So  long  as  that  finding  stands,  the  juror  can  not  be  dis- 
charged; and  yet  it  would  be  a  mere  mockery  of  justice  to 
suffer  the  trial  to  proceed  under  such  circumstances,  and 
with  such  a  juror.  The  maxim  that  '  what  necessity  com- 
pels, it  justifies,'  must,  I  think,  apply  in  such  a  novel  case. 
Our  decision  that  the  juror  was  competent  must  be  vacated; 
the  challenge  to  him  must  be  opened,  and  the  trial  of  it 
must  be  resumed.  This  was  done;  the  juror  repeated  his 
last  statement,  and  the  court  pronounced  the  challenge 
true,  and  the  juror  was  set  aside." 

In  some  of  these  cases  the  juror  was  set  aside  before  the 
jury  was  complete,  in  which  respect  they  differ  from  the 
case  at  bar;  but  the  principles  announced  tend  to  support 
the  conclusions  we  have  reached. 

In  Stone  v.  The  People,  after  the  jury  was  sworn,  and  after 
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three  witnesses  had  been  examined  by  the  prosecution,  it 
was  discovered  that  one  of  the  jurors  was  an  alien..  This 
juror  was  discharged  and  another  called  and  impaneled  in 
his  stead.  There  is  a  statute  in  the  state  of  Illinois  author- 
izing the  courts,  in  case  a  juror  was,  for  any  reasonable 
cause,  discharged,  "to  cause  others,  if  necessary,  to  be 
summoned  and  sworn  in  his  or  their  stead."  But  the  case 
was  decided,  and  the  remarks  which  we  quote  were  made, 
upon  general  principles  that  are,  in  our  opinion,  directly 
applicable  to  this  case  and  are  correct.  The  court  said: 
"The  rule,  at  common  law,  undoubtedly  is,  where  a  juror 
is  withdrawn  by  reason  of  sickness  or  any  other  cause,  or 
where  the  death  of  any  one  ensues  during  the  trial,  the  re- 
maining jurors  are  to  be  discharged,  and  the  prisoner,  un- 
less he  consents  to  have  the  eleven  remain,  must  be  tried 
by  another  jury.  And  why  is  it  so?  Because  the  jury  has 
been  complete;  the  whole  twelve  were  competent  and  qual- 
ified jurors.  In  the  cases  cited  the  remaining  eleven  jurors 
have  been  discharged,  because  one  of  the  competent  parts 
of  the  jury  has  been  unable  to  perform  its  functions,  not 
by  any  act  of  the  parties,  or  of  the  court,  but  by  physical 
causes  beyond  the  control  of  both.  Not  so  in  the  present 
case.  For  want  of  sufficient  caution,  an  error  has  occurred. 
Now,  shall  it  be  said  the  court  possessed  no  power  to  cor- 
rect the  error  without  prejudice  to  either  party,  but  that  in 
correcting  it  another  shall  be  committed?  Not  so.  Why 
is  a  court,  for  the  ends  of  justice,  and  where  manifest  neces- 
sity exists  for  the  act,  authorized  to  discharge  a  jury?  And 
if  a  whole  jury  may  in  such  case  be  discharged,  why  not 
set  aside  a  person  improperly  selected  and  sworn  ?  No  in- 
justice has  been  done;  no  law  has  been  violated.  The 
rights  of  the  prisoner  have  not  been  infringed;  the  course 
is  agreeable  to  justice,  and  we  can  perceive  no  wrong  in  the 
course  adopted."     (2  Scam.  337.) 

It  necessarily  follows  from  the  views  we  have  expressed, 
that  the  court  did  not  err  in  instructing  the  jury  that  there 
was  no  evidence  to  sustain  a  verdict  in  favor  of  defendant 
upon  his  plea  of  former  jeopardy.  The  instruction  did  not 
invade  the  province  of  the  jury  in  deciding  the  facts  of  the 
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case.  All  the  facts  were  agreed  upon  and  stipulated  by 
counsel,  and  the  only  question  was  whether,  upon  the 
agreed  facts,  the  defendant  had  been  in  jeopardy.  The  in- 
struction was  correct. 

We  do  not  believe  that  any  of  the  evil  results  suggested 
by  appellant's  counsel  will  ever  flow  from  the  effect  of  (his 
decision.  We  are  not  unmindful  of  the  rights  of  persons 
accused  of  crime,  and  have  never  hesitated,  as  the  records 
of  this  court  will  show,  to  interfere  in  their  behalf  wheur 
ever  any  of  their  substantial  rights  have  been  infringed 
upon;  but  we  are  unable  to  see  how  this  decision  can  ever 
be  used  to  oppressor  injure  them  or  the  state.  We  believe 
that  it  is  in  harmony  with  nearly  all  of  the  modern  de- 
cisions, and  that  it  accords  with  the  letter  and  spirit  of  the 
criminal  practice  in  this  and  other  states,  which  has,  as  is 
expressed  by  the  supreme  court  of  Iowa  {State  v.  Both,  17 
Iowa,  336),  ''sought  to  prevent  persons  convicted  of  crime 
from  escaping  deserved  punishment  on  refined  subtleties 
and  black-letter  precedents  where  no  substantial  interest  or 
right  has  been  prejudiced.'' 

We  are  of  opinion  that  the  record  shows  "good  cause" 
for  the  action  of  the  court;  that  the  jurors  were  properly 
sworn  to  try  all  the  issues  raised  in  this  case,  and  that  the 
defendant  is  not  entitled  to  be  discharged  or  to  have  a  new 
trial. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1,060.] 

THE    STATE    OF    NEVADA,    Eespondent,    v.    B.    H. 

OAEEICK,  Appellant. 

Embezzlement — County  Treasurer — Sufficiency  of  Indictment — Proof. 
In  an  indictment  against  a  county  treasurer  for  embezzlement,  it  is  sufiB- 
cient  to  allege  and  prove  the  felonious  conversion  to  his  own  use  of  any 
money  that  came  into  his  possession,  or  was  under  his  control  by  virtue 
of  his  office,  without  specifying  with  certainty  the  particular  kind  of 
funds  embezzled,  or  the  particular  time  when  the  money  was  received. 

Challenge  to  Juror — Opinion  upon  Facts — ^When  not  Disqualified. — 
A  juror  stated  that  he  had  an  unqualified  opinion  that  there  was  a  defi- 
ciency in  the  accounts  of  the  defendant,  as  county  treasurer,  but  had  no 
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*  opinion  as  to  defendant's  guilt  or  innocence:  Held,  that  a  challenge  to 
the  juror,  for  implied  bias,  was  properly  disallowed. 

Confessions — ^When  Admissible. — A  statement  made  by  defendant  to  two 
of  his  bondsmen,  that  he  was  short  in  his  accounts,  at  a  time  when  he 
was  not  charged  with  crime,  or  under  arrest,  when  no  proceedings  were 
threatened  or  any  promise  made  to  shield  him  from  a  criminal  prosecu- 
tion: Held,  admissible  in  evidence. 

Idem — ^When  not  Admissible. — It  is  only  in  cases  where  the  confession  is 
obtained  by  mob  violence,  or  by  threats  of  harm,  or  promises  of  favor,  or 
worldly  advantage  held  out  by  some  person  in  authority,  or  standing  in 
such  intimate  relation  that  the  law  will  presume  that  his  promises 
or  threats  will  be  likely  to  exercise  such  an  influence  over  the  mind  of 
the  accused  as  to  induce  him  to  state  things  that  are  not  true,  that  will 
authorize  the  courts  to  exclude  the  confession  or  admission. 

Appeal  from  the  District  Court  of  the  Pirst  Judicial 
District^  Storey  County. 

The  facts  are  stated  in  the  opinion. 

R.  H.  Taylor  and  W.  H.  Dickson,  for  Appellant: 

I.  The  indictment  contains  no  sufficient  description  of 
the  moneys  alleged  to  have  been  embezzled.  (2  Bish. 
Crim.  Pr.,  sees.  703,  704;  2  Bish.  Crim.  Law,  sec.  374; 
Rex  V.  TijerSy  Euss.  &  Ey.  402;  Rex  v.  Floiver,  5  Barn.  & 
Cress.  7bS;  Rex  v.  Farneaux,  Euss.  &  Ey.  335;  Stale  v.  Mur- 
phy,  6  Ala.  845;  People  v.  Cox,  40  Cal.  275;  State  v.  Kroeger^ 
47  Mo.  530;  State  v.  Stimson,  4  Zab.  9.) 

n.  The  evidence  should  have  established  an  embezzle- 
ment of  some  sum  of  money,  received  by  defendant  at 
some  one  time,  or  which  was  shown  by  the  evidence  to 
have  been  under  his  custody  or  control  at  some  particular 
time.  Evidence,  of  a  general  deficiency  simply  is  not  suffi- 
cient. (2  Bish.  Crim.  L.,  sec.  375  et  seq,;  2  Bish.  Crim. 
Pro.,  sec.  336;  2  Euss.  Crimes,  167,  168,  181,  182,  183; 
Archb.  Crim.  Pr.,  1353,  1354,  1356,  1357;  Brierhj  v. 
Cripps,  7  Car.  &  P.  709;  Colby  v.  Hunter,  3  Id.  7,  note  a; 
Bex  V.  Hamilton,  8  Id.  49;  Waikins  v.  Morgan,  6  Id.  661; 
2  Buss,  on  Crimes,  460,  note  z.) 

III.  The  juror  Coyne  having  formed  an  unqualified  opin- 
ion to  the  effect  that  there  was  a  deficiency  in  the  accounts 
of  defendant  as  treasurer,  the  challenge  by  defendant  should 
have  been  allowed.     (Proflfatt  on  Jury  Trials, '  sees.  166, 
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181;  Oral/  v.  People,  26  111.  344;  Arnold  v.  The  State,  vol. 
2,  No.  5,  ''The  Reporter,"  175.) 

lY.  The  confession  of  defendant  made  to  Smith  was  in- 
admissible. {Commonwealth  v.  Mwell,  1  Gray,  463;  People 
V.  McMahon,  15  N.  T.  384;  People  w.  IVeniz,  37  Id.  303; 
Teachout  v.  People,  41  Id.  7;  Staie  v.  Guild,  5  Halst.  163; 
Commonwealth  v.  Knapp,  9  Pick.  496;  Commonwealth  v. 
Taclcerman,  10  Gray,  190;  Commonwealth  v.  Mrn-ey,  1  Gray, 
461;  Regina  v.  Moore,  2  Heard's  L.  Grim.  Oas.  499;  Regyna 
v.  Warringham,  Id.  487;  /S^o^  v.  Phelps,  11  Vt.  116;  1 
Greenl.  Ev.,  sec.  223;  Roscoe's  Grim.  Ev.  40,  48;  2  Bass. 
Crimes,  837;  5  Car.  &  P.  318;  1  Archb.  Grim.  Pr.  389, 
note  1;  2  Bass.  Crimes,  839,  note  n,  840;  People  v.  Johnson, 
41  Cal.  452.) 

M.  A.  Murphy,  Attorney  General,  for  Respondent: 

I.  The  indictment  contains  a  sufficient  description  of  the 
moneys  alleged  to  be  embezzled.  {CommxmioeaUh  v.  Sawtelle, 
llCush.  142;  Commonwealth  Y.  Duffy,  llCush.145;  McKane 
V.  State,  11  Ind.  195;  Commonwealth  v.  Bennett,  118  Mass. 
443;  Commonwealth  v.  Butterick,  100  Id.  1;  2  Bish.  Crim. 
Pr;,  sec.  705;  Commonwealth  \.  Grimes,  10  Gray,  470;  People 
V.  Bogart,  36  Cal.  245;  Lamed  v.  Commonwealth,  12  Mete. 
245,  246;  CommomoeaUh  v.  Stebbins,  8  Gray,  492;  Riley 
V.  State,  37  Tex.  763;  Bish.  Crim.  Pr.,  sec.  319;  State  v. 
Smith,  13  Kan.  274;  State  v.  fVoIton,  62  Me.  106;  Brown 
V.  Slate,  18  Ohio  St.  496;  City  and  Comity  of  San  Francisco 
V.  Randall,  54  Cal.  408;  Gi-avaft  v.  State,  25  Ohio  St.  162; 
People  V.  Z?e  /a  Guerra,  31  Cal.  416;  /Stote  v.  Munch,  22 
Minn.  67;  /S'^a/e  v.  Flint,  62  Mo.  393.) 

II.  The  statement  of  the  defendant  to  the  ^vitness  Smith 
was  admissible.  Considered  as  a  confession,  it  was  not 
within  any  of  the  rules  excluding  confessions.  It  was  not 
made  to  one  in  authority.  It  had  no  reference  to  the  crime 
charged  in  the  indictment.  There  was  no  inducement  held 
out  to  defendant  of  immunity  from  punishment  for  any 
offense,  nor  was  were  there  any  sufficient  holding  out  of 
temporal  advantage  to  result  to  himself.  {State  v.  Kirby, 
1  Strob.  155-387;  1  Greenl.  on  Ev.,  sec.  222,  223;  Crop- 
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per  V.  State,   1  Morris  (la.),  259;    Teachout  v.  People,  41 
N.  T.  7.) 

III.  The  juror  Coyne  was  a  competent  juror.  The  form- 
iDg  and  expressing  an  opinion  that  a  crime  has  been  com- 
mitted is  no  disqualification.  (State  v.  T/iompson,  9  Iowa, 
188;  Stewart  v.  People,  23  Mich.  63;  State  v.  Potter,  18  Conn. 
165;  State  Y.  Wilson,  38  Id.  126;  People  v.  Hayes,  1  Edm. 
582;  State  v.  Gillick,  10  Iowa,  98;  People  v.  BrotJierton,  47 
Cal.  388;  People  v.  King,  27  Id.  507;  Thomson  v.  People, 
24  111.  65.) 

By  the  Court,  Hawley,  J. : 

Appellant  was  county  treasurer  of  Storey  county  from  the 
sixth  day  of  January,  A.  D.  1879,  up  to  and  including  the 
thirtieth  day  of  October,  1880.  He  was  subsequently  in- 
dicted, tried,  and  convicted,  for  the  crime  of  embezzlement, 
for  unlawfully,  willfully,  and  feloniously  converting  to  his 
own  use  twenty-one  thousand  nine  hundred  and  forty  dol- 
lars and  ninety-one  cents  of  the  public  money,  intrusted  to 
bis  safe  keeping,  transfer,  and  disbursement,  as  county 
treasurer,  alleged  to  have  been  committed  on  the  thirtieth 
day  of  October,  1880,  and  before  the  finding  of  the  indict- 
ment. One  count  charges  the  public  money  thus  converted 
to  be  the  property  of  Storey  county.  The  other  charges 
the  same  money  to  be  the  property  of  the  state  of  Nevada 
and  the  county  of  Storey.  The  money  is  described  as 
**  sundry  gold  and  silver  coins,  lawful  money  of  the  United 
States,  and  of  the  aggregate  value  of  twenty-one  thousand 
nine  hundred  and  forty  dollars  and  ninety-one  cents,  a  more 
particular  description  of  which  gold  and  silver  coins  and 
money  the  grand  jury  can  not  give,  as  they  have  no  means 
of  knowledge." 

A  demurrer  was  interposed  to  the  indictment,  upon  the 
ground  that  it  ''fails  to  describe  any  of  the  moneys  alleged 
to  be  embezzled,  or  to  state  the  denominations  or  character 
of  any  of  said  moneys." 

1.  It  is  claimed  that  the  court  erred  in  overruling  this 
demurrer.  It  is  also  argued  that  evidence  of  a  general  defi- 
ciency is  not  sufficient  to  establish  the  crime  of  embezzle- 
inent;  that  the  evidence  must  show  the  conversion  of  some 
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particular  sum  or  sums  of  money  received  by  the  officer  at 
some  one  time,  or  to  have  been  under  his  custody  or  control 
at  some  particular  time. 

We  are  of  opinion  that  the  indictment  substantially  con- 
forms to  the  provisions  of  sections  234  and  235  of  the  crim- 
inal practice  act  (1  Comp.  L.  1858,  1859),  and  that  it  is  in 
all  respects  sufficient.  It  is  unnecessary  in  an  indictment 
against  a  county  treasurer  for  embezzlement  to  specify  with 
certainty  the  particular  kind  of  funds,  whether  gold  or  sil- 
ver coins  or  legal  tender  notes,  or  to  give  the  denomination 
of  each  coin  or  note,  or  to  specify  from  whom  or  what  par- 
ticular time  the  money  was  received.  As  against  a  public 
officer,  it  is  sufficient  to  allege  and  prove  the  felonious  con- 
version to  his  own  use  of  any  money  that  came  into  his  pos- 
session, or  was  under  his  control  by  virtue  of  his  office. 
(Slate  v.  Walton,  62  Me.  109.) 

In  cases  of  larceny,  or  receiving  stolen  goods,  it  is 
usually  within  the  power  of  the  owner  to  describe  the  kind 
and  character  of  money  or  other  property  stolen,  and  in  the 
case  of  embezzlement  by  clerks,  agents,  and  servants  of 
private  parties  there  is  but  little  difficulty  in  giving  a 
particular  description  of  the  money  embezzled.  The  acts 
of  the  clerk,  agent,  or  servant  are  generally  performed  under 
the  direct  supervision  or  control  of  the  principal,  who, 
therefore,  has,  or  may  at  any  time  have,  full  and  accurate 
knowledge  of  the  character  of  the  particular  sums,  and  from 
whom  received,  and  possesses  facilities  for  tracing  out  the 
facts  while  transpiring  or  recent.  Bat  these  considerations 
do  not  apply  to  a  county  treasurer.  He  is  the  only  person 
who  knows  the  kinds  and  character  of  money  in  his  custody 
and  under  his  control.  The  public  at  large  can  exercise  no 
constant  supervision  over  his  acts,  nor  can  it,  like  a  private 
individual,  assume  the  direct  custody  of  the  funds  at  any 
moment.  The  proper  authorities  may,  it  is  true,  require 
him,  to  account,  may  count  and  examine  the  funds  in  his 
l)OSsession;'but  all  thes.e  funds  may  be  changed  long  before 
the  act  of  embezzlement  is  done  or  the  intent  is  formed,  and 
if  the  law  required  the  kinds  and  character  of  money  em- 
bezzled, and   the  particular  date  of  embezzlement  of  any 
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particular  piece  to  be  stated  in  the  indictment  and  proved 
upon  the  trial,  it  would,  as  a  general  rule,  **be  wholly 
impracticable  to  trace  or  identify  the  particular  pieces  of 
money  or  bills,  or  to  determine  whether  the  sums  embezzled 
were  in  the  one  shape  or  the  other,  or  both;  and  it  would 
be  equally  impracticable  to  show  that  any  particular  sum 
embezzled  was  the  same  money  or  funds  received  from  any 
specified  source  or  person,  for,  though  the  amounts  might 
correspond,  this  would  by  no  means  establish  their  identity. 
And  if  the  kind  of  funds  receifved  by  the  treasurer  in  any 
particular  instance,  whether  credited  upon  the  books  or 
not,  could  be  identified  as  received  from  a  particular  source, 
the  fact  that  this  was  not  found  in  the  treasury  at  any  sub- 
sequent time  would  not  prove  that  the  same  money  had 
been  embezzled,  as  this  might  have  been  honestly  paid  out 
to  public  creditors,  and  an  equal  amount  embezzled  in 
other  species  of  funds,  or  those  received  from  a  different 
source."     (The  People  v.  McKinney,  10  Mich,  91.) 

In  the  case  from  which  we  have  quoted,  the  defendant, 
McKinnev,  was  state  treasurer.  He  was  indicted  for  em- 
bezzlement  of  the  public  money  under  his  control.  The  in- 
dictment did  not  describe  the  particular  kind  or  character 
of  money  or  notes  alleged  to  have  been  unlawfully  con- 
verted, nor  did  it  state  that  the  character  and  denomina- 
tions of  said  money  were  to  the  grand  jurors  unknown. 
It  was  held  to  be  sufficient.  This  decision  was  followed 
and  approved  by  the  supreme  court  of  Minnesota,  in  the 
case  of  an  indictment  against  the  treasurer  of  that  state, 
for  embezzlement  (State  v.  Munch^  22  Minn.  67);  and  by 
the  supreme  court  of  Kansas  in  the  case  of  a  similar  in- 
dictment against  a  county  treasurer.  (State  v.  Smith,  Vi 
Kan.  274.) 

In  2'he  State  v.  Flint,  62  Mo.  393,  the  defendant,  who  was 
a  sheriff  and  tax  collector,  was  indicted  for  embezzlement, 
and,  in  considering  certain  objections  urged  against  the 
indictment,  the  court  said:  '* We  do  not  think  there  is  any 
valid  objection  to  the  indictment  on  account  of  its  failure 
to  state  from  whom  defendant  received  the  money,  or  to 
point  out  what  particular  money  he  embezzled,  or  whether 


126  State  of  Nevada  v.  Carriok.  [Sup.  Ct. 

Opinion  of  the  Court — ^Hawley,  J. 

it  was  state  or  county  revenue,  or  how  much  belonged  to 
either.  It  is  charged  that  he  converted  to  his  own  use, 
while  he  was  in  office  as  sheriff  and  collector,  large  sums  of 
money  received  by  him  as  such,  belonging  to  the  state  and 
county  revenue,  and  that  was  sufficient." 

The  objections  urged  to  the  indictment  and  to  the  rul- 
ings of  the  court  in  giving  and  refusing  certain  instructions, 
as  to  the  sufficiency  of  the  proof  of  a  general  deficiency  in 
the  accounts  of  the  defendatit  as  county  treasurer,  can  not, 
for  the  reasons  stated,  be  sustaijied. 

2.  Did  the  court  err  in  disallowing  appellant's  challenge 
to  the  juror  Coyne?  This  juror,  upon  his  voir  dire,  testified 
as  follows:  '*I  believe  and  have  an  unqualified  opinion  that 
there  was  a  deficiency  in  the  accounts  of  the  defendant  as 
treasurer  of  Storey  county;  but  I  have  neither  formed  nor 
expressed  an  unqualified  opinion  as  to  defendant's  guilt  or 
innocence  of  the  crime  with  which  he  stands  charged. 
*  *  *  I  can  give  defendant  a  fair  and  impartial  trial 
upon  the  evidence."  The  defendent  subsequently  inter- 
posed a  peremptory  challenge  to  this  juror,  and  the  record 
shows  that  all  of  his  peremptory  challenges  were  exhausted. 

The  challenge  was  interposed  under  the  provisions  of  the 
eighth  subdivision  of  section  340  of  the  criminal  practice 
act,  which  declares  that  "  a  challenge  for  implied  bias  may 
be  taken  for  all  or  any  of  the  following  causes,  and  for  no 
other:  *  *  *  Eighth — Having  formed  or  expressed  an 
unqualified  opinion  or  belief  that  the  prisoner  is  guilty  or 
not  guilty  of  the  offense  charged."     (1  Oomp.  L.  1964.) 

The  object  of  the  law  is,  as  stated  in  State  v.  McClear,  11 
Nev.  66,  to  secure  to  the  defendant  and  the  state  a  fair  and 
impartial  trial.  The  real  condition  of  the  juror's  mind  must 
be  determined  from  the  whole  of  his  testimony,  and  if  it  ap- 
pears therefrom  that  he  has  no  deliberate  and  fixed  opinion 
in  favor  of,  or  against  the  defendant,  he  is  not  disqualified  by 
virtue  of  this  provision  of  the  statute. 

There  is  in  almost  every  criminal  case  some  fact  which 
must  be  proved  upon  the  trial,  that  is  generally,  if  not  uni- 
versally, known,  and  is  the  subject  of  newspaper  comment 
and  of  frequent  conversations  in  the  community,  and  if  the 
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knowledge  thereof,  or  the  expression  of  an  opinion  thereon, 
would  disqualify  a  person  from  serving  as  a  juror,  it  would 
be  impossible  in  many  oases  to  obtain  a  competent  and  in- 
telligent jury. 

As  a  general  rule,  the  opinion  of  the  juror,  in  order  to 
disqualify  him,  must  be  upon  the  merits;  that  is,  whether 
"thp  prisoner  is  guilty  or  not  guilty  of  the  offense  charged," 
and  not  upon  some  one  particular  fact  or  feature  of  the  case. 
Thus,  in  cases  of  homicide,  it  has  been  held  that  a  juror 
who  has  formed  the  opinion  that  the  defendant  did  the  kill- 
ing is  not  incompetent  if  he  has  not  formed  an  opinion  as 
to  whether  the  defendant  was  guilty  or  innocent  of  crime  in 
the  act  of  killing.  (Stale  v.  Tkompson,  9  Iowa,  190;  Lov)^ 
enberg  v.  People,  27  N.  T.  342.) 

In  the  case  last  cited  the  court  said:  *'It  is  clear  that  the 
forming  of  an  opinion  that  the  prisoner  had  done  an  act 
necessary  to  ba  shown,  among  others,  in  order  to  convict 
him,  was  not  the  forming  of  an  opinion  that  he  was  guilty 
of  murder  or  auy  other  crime."  So  here,  the  fact  that  the 
juror  had  an  opinion  that  there  was  a  deficiency  in  the  ac- 
counts of  the  defendant,  which  was  a  fact  to  be  proved  in 
the  case,  was  not  such  an  opinion  as  to  the  defendant's 
guilt,  as,  of  itself,  to  disqualify  the  juror.  The  fact  of  the 
deficiency  was  not  necessarily  so  intimately  blended  with 
the  main  fact  in  issue  as  to  prevent  the  juror  from  deter- 
mining the  question  of  defendant's  guilt.or  innocence  from 
the  evidence  that  might  be  adduced  at  the  trial. 

Wo  think  it  is  apparent  from  the  answers  given  by  the 
juror  that  his  mind  was  in  such  a  condition  as  to  enable 
him  '*to  weigh  the  evidence  in  impartial  scales  and  a  true 
verdict  render  according  to  the  law  and  the  evidence."  If 
80,  he  was  a  competent  juror.  (State  v.  McClear,  11  Nev. 
68.)  It  is  not  to  be  expected,  nor  does  the  law  require,  that 
a  juror  will  come  into  court  without  any  opinion  whatever. 
The  defendant  has  only  the  right  to  demand  that  each  juror 
will  be  free  from  prejudice  and  bias,  and  have  no  deliberate, 
fixed,  or  settled  opinion  as  to  his  guilt. 

lu  TJie  Stale  v.  Lawrence,  a  juror  had  read  the  accounts 
of  a  homicide  in  the  newspapers,  and  "believed  the  man 
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had  been  murdered  and  that  the  defendant  did  it,"  but  said 
that  he  had  no  bias  for  or  against  the  defendant,  and  be- 
lieved he  could  try  the  case  as  impartially  as  if  he  had  never 
heard  of  the  case.     He  was  held  to  be  competent. 

The  court  said:  **It  is  scarcely  possible,  in  a  community 
where  an  act  has  been  done  which  startles  and  attracts  the 
public  mind,  to  obtain  a  juror,  who  should  be  intrusted 
with  so  grave  a  matter  as  the  determination  of  the  question 
of  the  guilt  or  innocence  of  the  accused,  whose  mind  has 
received  no  impression  with  regard  to  the  case.  Either 
from  public  rumor  or  newspaper  reports,  almost  every  per- 
son competent  to  serve  as  a  juror,  will  have  learned  some- 
thing in  regard  to  the  circumstances  attending  the  commis- 
sion of  the  alleged  offense.  And,  as  some  impression,  more 
or  less  strong,  is  almost  invariably  made  by  such  reports, 
the  rule  which  would  demand  a  juror  with  no  opinion  re- 
specting the  case,  \yould,  in  cases  attracting  public  atten- 
tion, and  in  which  intelligence  is  most  needed,  practically 
exclude  every  intelligent  man  from  tbe  jury."  (38  Iowa, 
54.)  Similar  views  are  expressed  in  The  State  v.  Briice,  48 
Iowa,  536,  and  in  Stetoart  v.  Hie  People,  23  Mich.  72. 

In  I'he  State  v.  Spauldiiig,  Kansas  (reported  in  American 
Law  Begister  for  February,  1881,  p.  110),  where  the  de- 
fendant, a  city  clerk,  was  indicted  for  embezzlement,  a  juror 
testified  *'that  he  had  an  opinion,  founded  upon  rumor, 
that  public  money,  was  missing;  that  he  had  no  opinion  as 
to  the  guilt  or  innocence  of  the  defendant,  and  that  he  be- 
lieved defendant  was  city  clerk."  This  juror,  upon  sub- 
stantially the  same  reasons  which  we  have  already  expressed, 
was  held  to  be  competent. 

It  was,  perhaps,  unnecessary  to  refer  to  any  other  than 
our  own  decisions,  for  it  is  clear  to  our  minds,  from 
the  principles  announced  in  the  concluding  portion  of  tbe 
opinion  in  State  v.  McClear,  and  the  views  expressed  in 
State  V.  Davis,  14  Nev.  439,  that  the  court  did  not  err  in 
disallowing  this  challenge. 

3.  Was  tlje  confession  of  the  defendant  to  the  witness 
Smith  admissible?  Defendant  was  a  candidate  for  re-elec- 
tion.     There  was  a  rumor  on   the  streets  that  he  was  a 
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defaulter.  Two  of  his  bondsmen,  W.  H.  Smith  and  C. 
Derby,  having  heard  these  rumors,  became  anxious,  and 
were  desirous  of  ascertaining  the  truth  or  falsity  of  the  re- 
ports concerning  the  condition  of  the  affairs  in  the  treasu- 
rer's office.  Tiie  defendant,  when  first  spoken  to  by  Smith, 
denied  the  rumor.  The  next  day,  Mr.  Smith  met  him  in 
front  of  the  court-house,  and  again  stated  to  him  the  rumors 
that  were  afloat;  urged  him  to  have  the  money  counted  by 
J.  E.  McDonald;  said  that  if  the  money  was  not  counted  it 
would  injure  him  in  the  election.  Nothing  was  said  in 
reference  to  shielding  him  from  a  criminal  prosecution. 
None  was  threatened  or  spoken  of.  The  remarks  of  Smith 
were  made,  as  he  testifies,  solely  **with  a  view  to  induce 
tU©  defendant  to  allow  the  money  in  the  treasury  to  be  then 
counted."  Defendant  testified  that  Smith  said  to  him  that 
**  there  is  no  use  putting  this  thing  off  any  longer.  If  you 
are  short,  come  out  and  say  so,  and  weioill  try  and  fix  it 
up;'  that  thereupon  he.  Smith,  anii  McDonald  went  into  the 
treasurer's  office,  and  Derby  was  sent  for;  that  he  under- 
stood from  Smith's  remark  **that  he  (Smith)  would  assist 
liim  in  making  good  his  accounts,  and  that  the  money  defi- 
cient would  be  paid  into  the  county  treasury  before  there 
would  be  any  count  of  the  money  made  by  the  county  com- 
missioners," and  that  if  it  had  not  been  for  said  remark  he 
never  would  have  made  any  statement.  Soon  after  the  par- 
ties went  into  the  treasurer's  office  the  defendant  said: 
"Boys,  I  might  as  well  make  a  clean  breast  of  it.  I  am 
short."  The  witness  Smith  then  asked  him  in  what  amount. 
He  said,  about  twenty-two  thousand  dollars.  He  was  asked 
what  he  had  done  with  the  money.  He  said  he  *'  had  spent 
some  at  the  primaries,  and  had  operated  some  in  stocks." 
We  are  of  opinion  that  this  statement  was  admissible. 

The  law  excluding  confessions  is  based  in  a  spirit  of  char- 
ity for  the  weakness  of  human  nature,  and  rests  upon  the 
theory,  that  a  man  when  charged  with  crime  and  threatened 
with  the  punishment  of  the  law,  or  promised  immunity 
therefrom,  may  be  induced,  while  in  an  alarmed  and  ex- 
cited condition  of  mind,  to  make  statements  that  are  not 
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true.     Such  statements,  when  so  made,  are,  and  should  be, 
excluded  by  the  courts. 

But  the  essential  elements  that  would  entitle  the  defend- 
ant to  this  charity  of  the  law  are  lacking  in  the  facts  of  this 
case.  At  the  time  the  statement  was  made,  the  defendant 
was  not  charged  with  any  crime.  No  complaint  had  been 
filed.  He  was- not  under  arrest.  No  prosecution  was 
threatened.  There  was  no  promise  or  representation  made 
by  Smith  which  could  reasonably  have  induced  the  defend- 
ant to  state  things  that  were  not  true.  Moreover,  Smith 
was  not  an  officer.  He  had  no  authority.  He  did  not  stand 
in  any  such  relation  toward  the  defendant  as  to  exerciso  any 
undue  influence  or  control  over  the  mind  of  the  defendant 
as  to  make  his  confession  inadmissible.  It  is  true  that 
Smith  and  Derby  were  jointly  liable  upon  the  official  bond 
of  the  defendant  in  the  sum  of  twenty  thousand  dollars; 
that  they  might  have  been  able  to  pay  the  deficiency  in  de- 
fendant's accounts  before  the  money  could  have  been  offi- 
cially counted  by  the  county  commissioners,  and  it  maybe,' 
if  the  accounts  had  been  made  good,  that  no  criminal 
prosecution  would  have  been  instituted  (although  that  fact 
would  not  have  relieved  defendant  from  such  prosecution.) 
But  these  facts,  if  they  had  any  influence  over  the  defend- 
ant, were  only  calculated  to  make  him  tell  the  truth.  Hold- 
ing the  office  he  did,  it  must  be  presumed,  in  the  absence 
of  any  showing  to  the  contrary,  that  he  was- a  man  of  or- 
dinary mind  and  intelligence,  and  we  can  not  conceive  of 
any  reasonable  theory  which,  upon  the  defendant's  own 
statement  of  the  conversation,  could  have  induced  him  to 
tell  an  untruth  as  to  his  guilt. 

It  is  only  in  cases  where  the  confession  is  obtained  by 
mob  violence,  or  by  threats  of  harm,  or  promises  of  favor 
or  worldly  advantage  held  out  by  some  person  in  authority, 
or  standing  in  such  intimate  relation  from  which  the  law 
will  presume  that  his  promises  or  threats  will  be  likely  to 
exercise  such  an  influence  over  the  mind  of  the  accused  as 
to  induce  him  to  state  things  that  are  not  true,  that  will  au- 
thorize the  courts  to  eikclude  the  confession  or  admission. 
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The  law  in  its  general  application  to  this  question,  as  well 
as  others,  is  founded  in  reason  and  common  sense.  Its  ob- 
ject is  to  ascertain  the  truth,  and  it  is  not  its  purpose  to  re- 
ject any  reliable  and  competent  means  of  ^.ttaining  it. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  .1,055.] 

MARY  WALL  et  al..  Appellants,  v.  LOUIS  TRAINOR 

ET  AL.,  Respondents. 

Kew  Trial — ^Newly  Discovered  Evidence — Materiality  of — Author- 
ity OF  Agent. — On  the  trial  plaintiffs  testified  that  they  sold  a  quantity 
of  hay  to  one  Dwelly  as  the  agent  of  defendants.  Defendants  testified 
that  the  hay  was  sold  to  Dwelly  as  the  agent  of  a  corporation.  Plaintiffs 
recovered  judgment,  and  the  court  granted  a  new  trial  upon  the  ground 
of  newly  discovered  evidence:  HM,  that  admissions  made  by  plaintiffs, 
before  and  after  the  trial,  that  they  sold  the  hay  to  Dwelly  as  agent  for 
the  corporation,  was  material,  regardless  of  the  question  whether  Dwelly 
had  the  authority  to  make  the  purchase. 

Idem— When  Testimony  is  not  Cumulative. — Testimony  is  only  cumu- 
lative which  is  in  addition  to,  or  corroborative  of,  what  was  given  at  the 
trial.  If  the  newly  discovered  evidence  brings  to  light  some  new  fact 
bearing  upon  the  main  question  at  issue  between  the  parties,  and  it 
would  be  likely  to  change  the  result,  a  new  trial  should  be  granted. 

.Appeal*  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  tl^e  opinion. 

Pierce  Evans  and  William  Gain,  for  Appellants : 

I.  If  M.  B.  Dwelly  pretended  to  act  as  the  duly  authorized 
agent  of  the  California  Fruit  and  Meat  Shipping  Company  in 
the  purchase  of  the  hay,  the  testimony  shows  without  conflict 
that  he  was  not;  and  it  further  appears  that  this  corporation 
never  ratified  his  acts  by  acceptance  or  measurement  of  the 
hay  or  by  paying  a  single  dollar  of  the  purchase  money; 
hence,  there  was  no  contract  for  the  sale  of  this  hay  between 
plain tiflfs  and  the  corporation.  There  was  no  sale  ever 
intended  by  plaintiffs  to  Dwelly  by  either  party;  hence 
there  was  no   contract  between  those  two  parties,  and  so 
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there  was  no  sale  to  the  corporation  nor  to  Dwelly ;  and  the 
title  had  not  passed  from  plaintiffs,  and  was  in  them,  even 
uncjer  the  theory  and  proposed  testimony  and  proof  of  de- 
fendants, when  they  measured  and  fed  the  hay  to  their 
cattle.  (Benjamin  oh  Sales,  406,  sec.  443;  Gundy  v.  Lind- 
say, 19  Eng.  Rep.  237;  24  E.  E.  345;  Hardmun  v.  Booth,  1 
Hurlst.  &  Colt  (Exch.),  803;  Higgins  v.  Barton,  2&  L.  J. 
(Exch.)  342;  McGoldrick  v.  Willits,  52  N.  T.  612;  Pease  v. 
Smith,  61  Id.  477;  Bearce  v.  BowJcer,  115  Mass.  129.) 

II.  Before  granting  a  new  trial,  the  court  mnst  be  satis- 
fied that  the  newly  discovered  evidence  is  so  material  that 
it  would  probably  produce  a  different  verdict  if  the  new  trial 
were  granted.  (1  Saw.  291.)  The  evidence  is  merely  cumu- 
lative. (Oray  Y.  Harrison,  1  Nev.  502;  Howard  \.  Winters, 
3  Id.  542.) 

III.  The  action  is  proper  in  form,  and  no  objections  have 
been  taken  thereto  in  the  court  below.  {McGoldrick  v. 
Willits,  52  N,  T.  620;  2  Greenl.  Ev.,  sec.  108;  Wiegand  v. 
Sickel,  3  Keys,  122;  GoghUl  v.  Marks,  29  Cal.  677. 

Webster'A  Bankin,  for  Respondents. 

By  the  Court,  Leonard,  C.  J. : 

Plaintiffs  obtained  verdict  and  judgment  for  one  thousand 
two  hundred  and  fifty  dollars,  balance  alleged  to  be  due  for 
hay  claimed  to  have  been  sold  to  defendants.  The  court 
granted  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence material  for  the  defendants,  which  they  could  not 
with  reasonable  diligence  have  discovered  and  produced  at 
the  trial.  This  appeal  is  from  the  order  granting  a  new 
trial. 

It  is  not  disputed  that  plaintiffs  sold  the  hay  to  one 
Dwelly,  acting  as  agent  either  for  the  defendants  or  the 
California  Fruit  and  Meat  Shipping  Company,  a  corpora- 
tion incorporated  in  the  state  of  California,  doing  business 
in  this  state.  Plaintiffs  claimed,  and  their  evidence  tended 
to  show,  that  Dwelly  made  the  purchase  as  the  agent  of  de- 
fendants, while  defendants  claimed,  and  their  evidence 
tended  to  show,  that  he  was  not  their  agent,  but  was  the 
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agent  of  said  corporation,  that  is  to  say,  general  superintend- 
ent, and  that  he  purchased  the  hay  for  the  corporation. 
Th6  principal  question  agitated  at  the  trial  was,  '*  To  whom 
was  the  property  sold  ?" 

It  is  urged  by  counsel  for  appellants  that  the  newly  discov- 
ered evidence  is  not  material,  and  that  it  is  cumulative.  If 
they  are  correct  as  to  either  assertion,  a  new  trial  sliould 
not  have  been  granted  upon  the  ground  stated  by  the  court. 
The  claim  of  immateriality  is  based  upon  the  statement  that, 
''Dwelly  knew  he  was  not  contracting  for  the  corporation, 
and  that  he  had  no  authority  to  purchase;  *  *  *  that 
the  only  evidence  to  help  defendants  would  be  to  the  effect 
that,  Dwelly  actually  had  authority,  or  that  the  corporation 
had  actually  purchased  it,  or  had  ratified  his  unauthorized 
acts." 

It  makes  no  difference  in  this  action,  whether  the  corpora- 
tion purchased  the  hay  or  not,  except  that  it  may  be  said  if 
the  purchase  was  made  by  the  corporation  it  could  not  have 
been  made  by  the  defendants.  The  question  to  be  decided 
was:  Did  the  defendants  make  the  purchase?  That  fact 
could  not  be  established  affirmatively  by  proving  that 
Dwelly  was  not  authorized  to  purchase  for  the  corporation. 
If  the  defendants  could  prove  that  the  sale  was  actually 
made  to  the  corporation  through  Dwelly,  its  general  super- 
intendent, that  proof  would  negative  the  idea  that  it  was 
made  to  defendants,  whether  Dwelly  was  authorized  to  make 
Uie  purchase  or  not.  There  was,  in  fact,  no  testimony  that 
lie  hud  not  authority;. but  had  ample  proof  of  that  fact  been 
made,  plaintiffs  ought  not  to  have  recovered  without  satis- 
fying the  jury  that  Dwelly  acted  as  agent  for  defendants, 
or  that  they  ratified  his  purchase  after  being  advised  of  the 
facts.  So  it  is  not  true  that  the  only  evidence  that  will  help 
defendants  is  proof  of  Dwelly^s  authority.  The  burden  of 
proof  was  upon  the  plaintiffs  to  show  that  they  sold  to  de- 
fendants. In  the  absence  of  such  proof,  they  could  not 
recover  in  any  event;  but  there  was  evidence  tending  to 
establish  that  fact,  as  well  as  evidence  tending  to  disprove 
it.  Plaintiffs  testified,  positively,  that  they  sold  to  Dwelly 
for  defendants,  and  that  the  corporation  was  not  mentioned; 


134  Wall  v.  Trainor.  [Sup.  Ot. 

Opinion  of  the  Court — Leonard,  C.  J. 

"ivhile  D  welly  and  Trainor  were  as  positive  that  the  corpora- 
tion  was  the  purchaser,  and  that  defendants  were  stran- 
gers to  the  transaction.  Such  being  the  facts,  it  is  idle  to 
deny  the  importance  to  defendants  of  admissions  by  plaintiffs, 
made  before  and  after  the  trial,  that  they  sold  the  hay  to 
Dwelly  for  the  corporation,  regardless  of  the  latter's  author- 
ity to  make  the  purchase. 

We  now  come  to  the  second  objection:  Is  the  newly  dis- 
covered evidence  cumulative  ?  In  Gray  v,  Harrison,  1  Nev. 
508,  the  court  said :  "These -admissions  *  *  *  are  new 
and  independent  facts,  unknown  to  defendants  at  the  time 
of  trial.  Had  these  admissions  been  proven  at  the  trial  the 
testimony  of  other  witnesses  to  the  same  admissions  would 
be  merely  cumulative.  But  that  only  is  cumulative  which 
is  in  addition  to,  or  cortoborative  of,  what  has  been  given 
at  the  trial.  To  render  evidence  subject  to  this  objection  it 
must  be  cumulative,  not  with  respect  to  the  main  issue 
between  the  parties,  but  upon  some  collateral  or  subordinate 
fact  bearing  upon  that  issue.  *  *  *  If  the  newly  dis- 
covered evidence  brings  to  light  some  new  fact  bearing 
upon  the  main  question,  and  it  would  be  likely  to  change 
the  result,  a  new  trial  should  be  granted."  (See  authorities 
cited  in  the  opinion.) 

*'The  rule  that  newly  discovered  evidence  must  not  be 
cumulative,  though  well  settled,  has  an  occasional  excep- 
tion. Where,  by  admitting  it,  what  was  before  mysterious 
and  doubtful  becomes  plain  and  certain,  so  that  if  received 
the  most  obvious  justice,  and  if  rejected  the  most  palpable 
injustice,  will  be  done,  courts  do  not  hesitate  to  adopt  the 
former  alternative."  (Graham  and  Waterman  on  New 
Trials,  vol.  3,  1064.)  There  was  no  testimony  as  to  ad- 
missions by  plaintiff,  Mary  Wall,  that  the  hay  was  sold  to 
the  corporation..  The  only  evidence  of  any  admission  by 
her  was  her  own  statement  upon  cross-examination,  that  she 
**  might  have  said  in  Miss  Harney's  milliner  shop  that  she 
had  sold  her  hay  to  Dwelly." 

As  to  her,  the  newly  discovered  evidence  is  that,  she  stated 
to  affiant  Coats,  about  the  time  of  the  sale:  **  Well,  I  have 
sold  my  hay.     *    *    *    I  have  sold  it  to  Dwelly  for  the 
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Meat  Shipping  Association;"  that  she  "did  not  mention 
Trainor  or  Graham's  names,  or  any  one  else,  but  said  she 
Lad  sold  her  hay  to  D welly  for  the  Meat  Shipping  Associa- 
tion;" that  she  always  said  *'she  looked  to  D welly  for  the 
payment."  Her  testimony  at  the  trial  supported  plaintiffs' 
theoiy  that  the  sale  was  to  defendants  and  not  to  the  corpo- 
ration. As  to  this  plaintiff's  alleged  admissions,  there  is  no 
ground  for  the  claim  that  the  newly  discovered  evidence  is 
cumulative. 

Some  portions  of  the  alleged  admissions  of  plaintiff  Mc- 
Crey  were  testified  to  upon  the  trial.  Defendant  Trainor 
stated  that,  he  told  McCrey  he  **had  contracted  the  cattle 
to  the  Meat  Shipping  Association,  and  asked  him  if  it  was 
responsible,  and  he  said  it  was  perfectly  responsible;"  that 
"they  had  sold  their  hay  to  it  and  the  company  had  hot  yet 
paid  them,  but  he  only  wished  it  owed  them  five  times  as 
much  as  it  did."  And*  another  witness  (Brown)  said  tbat 
"  about  November  1,  1878,  McCrey  told  him  he  had  sold 
two  hundred  and  fifty  tons  of  hay  to  Dwelly  for  the  Meat 
Shipping  Company,  at  seven  dollars  a  ton;"  and  that  ** Mc- 
Crey always  spoke  of  the  sale  in  the  same  way." 

As  to  McCrey's  admissions  set  out  as  newly  discovered, 

much  of   it  is  like  that  stated  by  witnesses   Trainor  and 

Brown.     But  there  is  much  in  addition.     This  is  especially 

true  of  the  evidence  newly  discovered,  as  to  what  McCrey 

told  W.  F,  Berry  before  and  after  the  trial,  if  Berry  speaks 

the  truth.     He  states  in  his  affidavit,  among  other  things, 

that  a  few  days  before  the  trial,  McCrey  said  to  him  that  he 

*' looked  upon  Louis  Trainor,  defendant,  as  a  very  honorable 

man;'*  that  he  was  *' sorry  anything  had  occurred  between 

himself  and  Trainor  (meaning  the  lawsuit),  and  if  he  had 

sold  his  hay  to  Trainor  he  would  not  have  had  any  trouble 

about  getting  his  pay  for  his  hay,  as  he  believed;"  but  that 

he  "  had  sold  his  hay  to  Dwelly  to  feed  stock  that  Dwelly  had 

bought  for  the  Meat  Shipping  Company;"     *     *     *    that 

"a  few  days  after  the  trial,  at  Reno,  McCrey  stated  to  him 

that  they  had  gained  the  suit,  and  he  was  sorry  about  the 

matter,  but  he  had  to  try  and  get  his  money;"  that  **  he  had 

sold  his  hay  to  Dwelly  for  the  Meat  Shipping  Company, 
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but  that  lie  could  not*  get  bis  money  from  that  company;" 
that  **  Trainor's  cattle  had  eaten  the  hay  and  Trainor  should 
pay  for  it;"  that  **  he  should  have  his  pay  from  somebody, 
since  he  could  not  get  it  from  the  Meat  Shipping  Com- 
pany;" '*  that  he  did  not  expect  any  trouble  about  his 
money  until  the  Meat  Shipping  Company  refused  to  honor 
the  last  checks  he  received  from  D welly."  Much  of  this 
evidence  is  not  cumulative  in  the  proper  sense  of  that  word. 
The  court  did  not  err  in  granting  a  'new  trial  upon  the 
ground  stated  in  its  order,  and  the  order  is  affirmed. 


[No.  1,070.] 

THE  STATE  OF  NEVADA,  ex  rel.  M.  A.  MUBPHT, 

Attorney  General,  v.  J.  B.  OVEKTON  et  al.. 
Trustees  of  the  Nevada  Benevolent  Association, 
Bespondents. 

Lottery  —  Act  to  Aid  Nevada  Benevolent  Association  Unconstitu- 
tional.— The  act  to  aid  the  Nevada  Benevolent  Association  in  providing 
means  for  the  care  and  maintenance  of  the  insane  of  Nevada  (stat.  1881, 
166)  provides,  that  it  shall  be  lawful  for  the  association  to  give  public 
entertainments,  to  sell  tickets  of  admission,  to  distribute  among  the 
ticket-holders  personal  property,  etc.,  and  to  regulate  the  distribution 
by  raffle  or  other  schemes  of  like  character:  Heldy  that  the  scheme  or 
enterprise  in  which  the  association  is  engaged  is  a  lottery,  and  that  the 
act  is  unconstitutional. 

Quo  warranto,  before  the  Supreme  Court. 
The  facts  appear  in  the  opinion. 

M.  A,  Murphy y  Attorney  General,  for  Relator: 

I.  The  Nevada  Benevolent  Association  never  has  been  a 
corporation  under  the  laws  of  this  state;  because  section 
3389  of  the  compiled  laws  does  not  authorize  the  formation 
of  corporations  for  the  purpose  of  holding  or  conducting 
public  entertainments  or  gift  enterprises. 

II.  The  privileges  and  franchises  usurped  by  the  said 
board  of  trustees  are  not  legitimate  or  legal,  because  they 
have  attempted  to  usurp  a  franchise  without  authority  of 
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law,  and  to  do  tbose  things  which  by  law  they  were  and  are 
prohibited  from  doing.  (Sec.  2494,  Comp.  L.)  The  arti- 
cles of  incorporation  upon  their  face  show  that  the  company 
has  been  formed  for  an  illegal  purpose,  that  of  giving  con- 
certs or  gift  enterprises  where  property  is  to  be  distributed 
^J  a  game  of  chance. 

m.  The  act  of  the  legislature  of  March  9,  1881,  is  un- 
constitutional, because  it  is  in  conflict  with  section  24,  arti- 
cle IV.,  of  the  constitution.  (The  authorities  cited  by 
counsel  are  referred  to  in  the  opinion.) 

IV.  The  constitution  of  a  state  is  higher  in  authority  than 
any  law  made  by  any  body  or  any  set  of  officers  assuming 
to  act  under  it,  since  such  body  or  officer  must  exercise  a 
delegated  authority,  and  one  that  must  necessarily  be  sub- 
servient to  the  instrument  by  which  the  delegation  was 
made.  In  such  case  of  conflict  the  fundamental  law  must 
govern,  and  the  act  in  conflict  with  it  must  be  treated  as 
of  no  legal  validity.  (Cooley  on  Const.  Lim.  43,  44; 
Potter's  Dwarris  on  Stat,  and  Const.  44.)  By  the  constitu- 
tion which  the  people  establish,  they  not  only  tie  up  the 
hands  of  their  official  agencies,  but  their  own  hands  as  well, 
and  neither  the  officers  of  the  state  nor  the  whole  people,. as 
an  aggregate  body,  are  at  liberty  to  take  action  in  opposi- 
tion to  this  fundamental  law.  (Cooley's  Const.  Lim.  28; 
Potter's  Dwarris  on  Stat.  c.  1.) 

V.  The  Nevada  Benevolent  Association  scheme  is  a  lot- 
tery, within  the  ordinary  meaning  of  the  word  as  defined  in 
the  English  dictionaries.  **  It  is  a  distribution  of  prizes  by 
chance,"  which  is  one  of  the  definitions  of  a  lottery  by 
Johnson  and  Webster.  It  is  a  kind  of  a  game  of  hazard, 
wherein  several  lots  of  merchandise,  property,  or  money 
are  deposited  in  prizes  for  the  benefit  of  ticket-holders. 
(Brand's  Encyclopedia,  American  Cyclopedia,  Encyclopedia 
Britannica,  title  Lotteries;  Bouv.  L.  Die,  title  Lottery. 
Other  authorities  cited  are  referred  to  in  the  opinion.) 

VI.  A  repealing  clause  in  an  unconstitutional  act  does 
Dot  repeal  the  former  law.  {S(ate  v.  McOlear,  11  Nev.  39; 
Tnm  y., State,  26  Ala.  165;  People  v.  Tepliaine,  3  Park.  Crim. 
L.  241;  Shepardson  v.  M,  B,  B.  B,  Co,,  6  Wise.  614;  State  v. 
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Judge  of  County  Court,  11  Id.  50;  Sullivan  v.  Adarm,  3  Gray, 
476;  Devoy  v.  Mayor  el  al.  of  N,  Z.,  35  Barb.  270;  Campau 
V.  DetroiL  14  Micb.  276;  Ghilds  v.  Shower,  18  Iowa,  261; 
Harbeck  v.  Mayor  of  New  York,  10  Bosw.  366.) 

A.  C.  Ellis,  B.  C.  Whitman,  and  W.  H,  L.  Barnes,  for  the 
Bespondents : 

I.  No  facts  are  stated  in  the  complaint  to  warrant  a  forfeit- 
ure under  any  law  of  this  state.  Sections  389  and  400  of  the 
compiled  laws  govern  the  case  stated,  if  any,  which  we 
deny,  but  the  proceeding  here  referred  to,  must  be  brought 
by  the  district  attorney.  And  besides,  no  facts  are  stated, 
which  under  any  of  these  sections,  would  either  work  a  for- 
feiture, or  upon  which  a  judgment  can  be  based,  declaring 
that  this  "Nevada  Benevolent  Association"  never  had  a 
legal  existence. 

.  II.  The  allegation  that  these  trustees  base  their  right  to 
do  the  things  alleged  upon  an  act  of  the  legislature  subse- 
quently passed,  is  not  an  allegation  of  fact,  it  is  ideal,  it 
is  speculative,  it  is  abstract;  nor  is  it  a  threat  of  future 
action,  it  is  a  statement  of  a  present  belief  and  opinion  of 
the  trustees,  which  may  to-morrow  be  modified  or  changed. 
And  we  maintain  that  the  validity  of  this  act  can  not  be 
called  in  question  in  this  manner.  (Burling  v.  Goodman,  1 
Nev.  314;  Hess  v.  Pegg,  7  Id.  23;  Overman  S.  M.  Co.  v. 
Amei\  M.  Co.,  Id.  322;  PhUlips  v.  Wehh,  Hid.  187;  S.  C, 
12  Id.  159.) 

III.  The  law  in  question  is  constitutional*  It  is  pre- 
sumed to  be  so  unless  it  can  be  clearly  made  to  appear  to 
the  contrary.  Every  intent  is  in  favor  of  the  constitution- 
ality of  the  law.  {Ash  v.  Parkinson,  5  Nev.  15;  Clarke  v. 
Inoin,  Id.  Ill;  Evans  v.  Job,  8  Id.  132.)  It  was  the  in- 
tention of  the  framers  of  the  constitution  to  prevent  the 
state  as  such  from  engaging  in  lotteries  to  raise  revenue. 
(Const.,  art.  4,  sec.  24.)  This  section  was  taken  verbatim 
from  the  constitution  of  California,  adopted  in  1849  in  con- 
vention, and  was  adopted  by  the  convention  of  Nevada 
without  debate.     An   examination  of  the  debates   of   the 

ft 

California  convention  will  show  that  this  idea  prevailed. 
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Those  who  opposed  the  section,  did  so  upon  the  ground 
that  the  lottery  was  a  desirable  and  convenient  mode  of 
raising  revenue,  and  those  who  favored  the  section  did  so 
upon  the  ground  that  it  was  desirable  that  the  state  should 
raise  its  revenue  otherwise,  arid  by  a  different  mode  of  taxa- 
tion. (Debates  in  the  Convention  of  Cal. ,  90,  by  J.  Boss 
Browne.)  Such  was  the  original  idea  of  lotteries.  A 
historical  review  of  this  subject  may  be  found  in  the  Ency- 
clopedia Brit.,  tit.  Lottery;  New  American,  tit.  Lottery; 
Chambers,  tit.  Lottery. 

IV.  The  language  of  our  constitution,  considered  by 
itself,  imports  the  sactie  idea,  and  is  exceedingly  inapt  to 
express  the  ideas  claimed  for  it  by  the  atforney  general. 
"No  lottery  shall  be  authorized  by  this  state."  This  is  not 
a  state  lottery,  if  it  is  a  lottery  (which  under  the  allegations 
of  this  complaint  we  deny) ;  the  state  exercises  no  control. 
It  is  not  said  that  it  will  be  drawn  under  the  auspices  of 
the  state,  nor  managed  or  controlled  by  officers  or  ap- 
pointees of  the  state,  nor  at  any  place  designated  by  the 
state,  nor  upon  any  terms  or  conditions  named  by  the  state. 

V.  No  penalty  is  denounced  in  the  constitution.  If  it  be 
a  crime  or  misdemeanor  to  carry  on  a  lottery,  it  must  be  so 
defined  by  the  leo^islature  or  the  common  law,  and  pun- 
ished accordingly,  but  there  is  no  statute  of  Nevada  defin- 
ing or  punishing  a  lottery.  But  it  is  said  the  statute  of  10 
and  11  William  III.  is  in  force  in  this  state,  which  statute 
defined  and  declared  a  lottery  to  be  a  public  nuisance,  and 
that  it  was  so  held  in  Ex  parte  Blanchard,  9  Nev.  101;  4 
Bl.  168;  but  this  will  not  aid  the  relator.  If  it  is  a  public 
or  common  nuisance,  it  was  either  a  crime  or  a  misde- 
meanor, and  as  such  can  only  be  punished  by  indictmment. 
(3  Bl.  220.)  But  which  was  it,  a  crime  or  a  misdemeanor? 
This  must  be  determined  in  order  that  it  can  be  punished 
at  all  under  our  statute. 

VI.  The  statute  of  William  declaring  a  lottery  a  public 
nuisance  is  not  in  force  in  this  state;  because  our  legisla- 
ture has  undertaken  to  declare  what  shall  constitute  public 
or  common  nuisances  and  to  prescribe  punishments  there- 
for, and  has  omitted  any  reference  to  lotteries;  and  second, 
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the  law  in  question  repeals  not  only  the  lottery  act  of  1873 
in  terms,  but  also  *'all  other  acts  (laws)  or  parts  of  acts  in 
conflict  with  this  act."  It  can  not  be  argued  that  the  re- 
peal of  this  law  is  unconstitutional.  The  constitution  did 
not  forever  fasten  the  statute  of  William  III.  upon  us. 
The  legislature  surely  has  the  power  to  repeal  any  law  con- 
cerning lotteries. 

VII.  The  act  of  1873  to  prohibit  lotteries  is  repealed. 
(Meshmeier  v.  State,  11  Ind.  489;  Rhody  Ely  v,  Thompson,  3 
A.  K.  Marsh.  70;  Ttms  v.  State,  26  Ala.  165;  McCaHhy  v. 
Judge  Monroe  Circuit,  36  Mich.  275;  Yellow  B.  Imp.  Co.  y. 
Arnold,  46  Wise.  227.) 

B.  M.  Clarke,  also  for  Bespondents : 

I.  Lotteries  are  (1)  public  or  (2)  private:  public  when 
organized  and  managed  by  the  government  for  the  benefit 
of  the  public  and  as  a  means  of  obtaining  revenue;  private 
when  organized  and  managed  by  private  individuals  for 
private  gain.  It  is  matter  of  common  knowledge  that  many 
governments,  among  them  Austria,  France,  Great  Britian, 
and  many  of  the  states  of  the  American  Union,  have  re- 
sorted to  lotteries  in  order  to  raise  money  for  the  public 
service,  and  that  until  recent  years,  public  lotteries  have 
almost  universally  prevailed.  (See  New  Am.  Cyclopedia, 
vol.  10,  663,  664,  665;  Whart.  L.  Die.  467.) 

II.  The  constitution  is  not  couched  in  apt  or  proper  words 
which  express  the  intention  to  prohibit  private  lotteries  or 
any  lotteries  except  public.  If  it  had  been  intended  to  pro- 
hibit all  lotteries  or  private  lotteries,  the  words  *' by  this 
state,"  should  have  been  omitted;  but  the  addition  of  these 
words,  otherwise  unnecessary,  can  only  be  accounted  for 
upon  the  theory  that  their  use  was  intended  to  qualify,  limit, 
and  restrict  the  sense  and  application  of  the  section  to  lot-* 
teries  **  by  this  state,"  that  is  to  say,  state  lotteries,  or  lot- 
teries carried  on  by  the  state  for  the  purpose  of  raising  rev- 
enue. 

By  the  Oourt,  Hawley,  J. : 

On  the  nineteenth  day  of  February,  A.  D.  1881,  articles 
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of  incorporation  of  the /'Nevada  Benevolent  Association" 
were  filed  in  the  oflSce  of  the  county  clerk  of  Storey  county. 
The  object  of  the  corporation  being  **to  establish  and  carry 
on  the  business  of  providing  for  and  giving  public  enter- 
tainments, in  the  state  of  Nevada,  of  a  musical  and  scien- 
tific character,  to  sell  tickets  of  admission  to  such  entertain- 
ments, and  to  purchase,  hold,  and  distribute  among  the 
holders  of  such  tickets  personal  property,  real  estate, 
choses  in  action,  and  other  valuable  things,  upon  such  terms 
and  conditions  and  in  such  manner  and  at  such  times  as  mav 
be  determined  by  a  board  of  managers  to  be  selected  for 
that  purpose  by  the  board  of  trustees  of  this  company."  It 
is  provided  that  so  much  of  the  proceeds  of  said  entertain- 
ments ''as  may  be  deemed  proper  by  the  board  of  trustees, 
but  not  less  than  fifty  thousand  dollars,  from  each  enter- 
tainment, are  to  be  placed  in  the  state  treasury  of  the  state 
of  Nevada  to  be  used  only  for  such  charitable  and  benevo- 
lent purposes  as  may  be  determined  by  the  legislature  of 
the  state  of  Nevada." 

The  "Act  to  aid  the  Nevada  Benevolent  Association  in 
aiding  in  providing  means  for  the  care  and  maintenance  of 
the  insane  of  Nevada,  and  for  other  charitable  purposes" 
(approved  March  9,  1881),  declared  that  **it  shall  be  lawful 
for  the  Nevada  Benevolent  Association  of  the  state  of 
Nevada  to  give  not  exceeding  five  public  entertainments  or 
concerts,  to  sell  tickets  of  admission  to  the  same;  to  dis- 
tribute among  the  holders  of  such  tickets  personal  prop- 
erty, real  estate,  things  in  action,  demands  or  other 
valuables,  and  to  regulate  the  distribution  of  all  such  prop- 
erty or  gifts  by  raffle  or  other  schemes  of  like  character." 
(Stat.  1881,  166,  sec.  1.) 

The  information  filed  by  the  attorney  general  alleges  that 
respondents,  as  trustees  of  said  association,  are,  without 
warrant  of  law,  "advertising,  printing,  circulating,  and  sell- 
ing tickets  for  public  entertainments  ^  ^  ^,"  and  that 
they  "  base  their  right  to  advertise,  print,  circulate,  and  sell 
tickets  for  the  said  public  exhibitions  or  entertainments, 
and  to  purchase,  use,  hold,  and  distribute  amongst  the 
holders   of    such    tickets    personal    property,  real  estate, 
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choses  in  action,  and  other  valuable  things/'  upon  the  act  of 
the  legislature  above  referred  to. 

The  facts  set  forth  in  the  information  are  admitted  by 
respondents  to  be  trae.  Are  the  acts  of  respondents  with- 
out warrant  of  law?  Is  the  act  of  the  legislature,  approved 
March  9,  1881,  constitutional? 

1.  Is  the  scheme  or  enterprise  in  which  the  '' Nevada 
Benevolent  Association"  is  engaged  a  lottery?  This  ques- 
tion is  answered  in  the  affirmative  by  the  decision  of  this 
court  in  Ex  parte  Blanchard,  9  Nev.  104.  Is  that  decision 
correct?  It  certainly  is.  It  is  sustained  by  every  decision 
that  has  been  rendered  by  the  various  courts  in  the  United 
States  upon  this  question. 

Notwithstanding  this  fact,  we  are  now  earnestly  asked  to 
declare  that  the  musical  entertainment  which  the  '^Nevada 
Benevolent  Association"  proposes  to  give  is  not  a  lottery. 
Why  not?  What  is  a  lottery?  Every  scheme  for  the  dis- 
tribution of  prized  by  chance  is  a  lottery.  {Governors  of 
the  Almshouse  of  New  York  v.  American  Art  Union,  7  N.  T. 
239;  DunriY.  The  People,  40  111.  467;  Slate  v.  8/iorts,  32  N. 
J.  I/.  401;  Randle  v.  State,  42  Tex.  585;  Ghavannah  v.  State, 
49  Ala.  396;  Gommonwealth  v.  Mavderfield,  8  Phil.  459; 
United  States  v.  Olney,  1  Abb.  U..  8.  C.  C.  279.) 

A  lottery  is  a  game  of  hazard  in  which  small  sums  are 
ventured  for  the  chance  of  obtaining  greater.  {Bell  v.  Stale, 
5  Sneed,  509.)  **A  contrivance  for  the  distribution  of 
prizes  by  chance;  a  reliance  upon  the  result  of  hazard;  a 
decision  of  the  values  of  the  adventurer's  investment  of  the 
favors  of.  fortune"  is  a  lottery.  ( Wooden  v.  Shotwell,  4  Zab. 
795.)  "Where  a  pecuniary  consideration  is  paid,  and  it  is 
determined  by  lot  or  chance,  according  to  some  scheme 
held  out  to  the  public  what  the  party  who  pays  the  money 
is  to  have  for  it,  or  whether  he  is  to  have  anything,  it  is  a 
lottery."  {State  v.  Glarke,  33  N.  H.  335;  Hull  v.  Buggies, 
66  N.  Y.  427.) 

If  a  tract  of  land  is  divided  into  lots  of  unequal  value, 
and  the  lots  sold  to  different  purchasers  at  a  uniform  price, 
«nd  are  distributed  amongst  those  purchasers  by  drawing  or 
lot,  this  transaction  is  a  lottery.     {Seidenbender  v.  Charles, 
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4  Serg.  &  R.   160;  Ridgeway  v.  Underwood,  4  Wash.  C.  C. 
133;  Wooden  v.  Skotwell,  3  Zab.  466;  United  States  v.  Olriey, 
1  A.bb.  U.  S.  C.  C.  278.)   Where  the  payment  of  five  dollars 
by  a  member  of  the  **  American  Art  Union"  entitled  him  to 
a  chance  of  drawing  a  painting  by  means  of  names  and 
numbers  drawn  from  a  box — this  was  held  to  be  a  lottery. 
(Governors  of  AlmsJiome  v.  American  Art  Union,  supra,)     A 
"  gift  sale"  of  books,  according  to  a  scheme  by  which  the 
books  are  offered  for  sale  at  prices  above '  their  real  value, 
and  by  which  each  purchaser  of  a  book  is  entitled,  in  ad- 
dition, to  a  gift  or  prize,  is  a  lottery.    (State  v.  Clarke,  snpra,) 
In  Dunn  v.  People,  supra,  the  defendant  was  conducting 
a  ''  gift  sale"  establishment.     He  kept  upon  his  desk,  at  his 
place  of  business,  a  box  filled  with  envelopes.     Each  of  the 
envelopes  had  printed  upon  its  back  an  advertisement,  pur- 
porting that  the  envelope  contained  some  valuable  recipes 
and  popular  songs,  and  also  a  card  descriptive  of   some 
article  in  an  **  immense  stock  of  over  two  hundred  and  fifty 
thousand    pianos,  watches,    sewing-machines,  engravings, 
sets  of  jewelry,  books,  etc.,  worth  one  million  five  hundred 
thousand  dollars,  all  to  be  sold  for  one  dollar  each,  without 
regard  to  value,  and  not  to  be  paid  for  until  you  know  what 
you  are  to  receive."    The  sale  of  one  of  these  envelopes  was 
held  to  be  a  sale  of  a  lottery  ticket. 

A  ticket  which  purports  to  entitle  the  holder  to  whatever 
prize  may  be  drawn  by  its  corresponding  number  in  a  scheme 
called  a  **  prize  concert,"  is  a  lottery  ticket.  {Commonwealth 
V.  Thatcher,  97  Mass.  583  )  A  ticket  in  a  **  grand  gift  con- 
cert," for  the  benefit  of  the  ''Foundling  Asylum  of  the 
Sisters  of  Charity,  in  the  city  of  New  York,  and  the  Soldiers' 
and  Sailors'  Orphans'  Home,  of  Washington,  D.  C,"  stating 
that  the  bearer  was  **  entitled  to  admission  to  a  grand  con- 
cert, *  *  ^  and  to  whatever  gift  may  be  awarded  to  its 
number,"  is  a  lottery  ticket.  {Negley  v.  Devlin,  12  Abb.  Pr., 
N.  S.,  210.) 
It  makes  no  difference  what  name  is  given  to  the  scheme. 

"A  rose  by  any  other  name  would  smell  as  sweet; 
A  thorn  by  any  other  name  would  prick  as  deep. " 

When  the   element   of    chance   enters   into   the   distribu- 
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tion  of  prizes  it  is  a  lottery,  without  reference  to  the  name 
by  which  it  is  called.  **  He  may  choose  to  call  his  business 
a  gift  sale,"  said  the  court  in  Dtmny.  People,  supra,  "but 
it  is  none  the  less  a  lottery,  and  we  can  not  permit  him  to 
evade  the  penalties  of  the  law  by  so  transparent  a  device  as 
a  mere  change  of  name.  If  it  differs  from  ordinary  lotteries, 
the  difference  lies  chiefly  in  the  fact  that  it  is  more  artfully 
contrived  to  impose  upon  the  ignorant  and  credulous,  and 
is,  therefore,  more  thoroughly  dishonest  and  injurious  to 
society." 

**The  name  given  to  the  process  and  the  form  of  the 
machinery  used  to  accomplish  the  object  are  not  material, 
provided  the  substance  of  the  transaction  is  a  distribution 
or  disposition  of  property  by  lot."  {Slate  v.  Clarke,  supra.) 
Courts  will  not  inquire  into  the  name,  but  will  determine 
the  character  of  the  scheme  by  the  nature  of  the  transac- 
tion or  business  in  which  the  parties  are  engaged.  (Randle 
v.  State,  supra.)  "  The  character  of  the  scheme  is  in  no 
wise  changed  by  the  charitable  purposes  expressed  in  its 
title,  nor  by  calling  the  drawings  '  entertainments  or  gift 
concerts.'"     {Ex  parte  Bldnchard,  supra.) 

The  fact  that  no  plan  of  distribution  has  been  deter- 
mined upon  does  not  relieve  the  scheme  of  its  character  as 
a  lottery.  {Thomas  v.  People,  59  111.  163.)  "Nor  is  it 
material,"  said  the  court  of  appeals  in  The  American  Art' 
Union  case,  "  to  the  question  in  hand  that  the  prizes  were 
not  known  and  designated  when  the  tickets  or  chances  were 
subscribed  and  paid  for.  The  scheme  in  this  respect  is 
more  objectionable  than  a  scheme  in  which  the  prizes  are 
previously  fixed,  because  it  affords  less  security  to  the 
subscribers  that  the  chance  purchased  is  worth  tjie  money 
paid  for  it." 

We  are  of  opinion  that  the  facts  stated  in  the  articles  of 
incorporation,  in  the  statute,  and  in  the  information,  show 
that  the  scheme  is  one  whereby  the  legislature  of  this  state, 
ia  consideration  of .  the  sum  of  $250,000,  to  be  placed  in 
the  state  treasury,  to  the  credit  of  the  **  insane  and  chari- 
table fund,"  attempted  to  authorize  the  managers  of  the 
"Nevada   Benevolent  Association"    to   enrich    their   own 
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pockets.  Sit  the  expense  of  the  people  of  this  and  other 
states,  by  holding  out  promises  of  the  great  and  sudden 
gains  that  might  be  acquired  by  the  ticket-holders;  that 
golden  prizes  would  be  ''  the  lure  to  incite  the  credulous 
and  unsuspecting  into  this  scheme." 

In  the  light  of  all  the  facts  that  have  been  presented,  it 
would  be  absurd  to  say  that  the  managers  of  this  scheme  ' 
are  simply  prompted  by  deeds  of  charity  and  pure  benevo- 
lence. We  think  it  is  fair  to  presume  that  sonde  of  the  pur- 
chasers of  tickets  to  the  entertainments,  to  be  given  by  the 
association,  would  receive  blanks;  but  even  if  every  ticket- 
holder  drew  a  prize,  the  scheme  would  still  be  a  lottery. 

In  IVooden  v.  Shotwell,  supra,  the  court  said:  "  The  prizes 
were  distributed  by  lot.  The  fact  that  the  scheme  con- 
tained no  blanks,  but  that  every  adventurer  was  to  receive 
something  for  his  money,  only  rendered  the  device  the 
more  successful,  and  its  results  conseque&tly  the  more 
injurious,  without  altering  its  essential  character."  In 
Durm  V,  The  People,  supra,  the  court  said:  **  Neither  would 
the  character  of  the  transaction  be  changed  by  assuming 
that  the  ticket  in  every  envelope  really  represents  some  ar- 
ticle of  merchandise  intrinsicallv  worth  the  dollar  which  the 
holder  will  be  obliged  to  pay.  If  every  ticket  in  an  ordi- 
nary lottery  represented  a  prize  of  some  value,  yet,  if  these 
prizes  were  of  unequal  values,  the  scheme  of  distribution 
would  still  remain  a  lottery." 

In  the  face  and  teeth  of  the  decisions  which  we  have  re- 
ferred to,  we  can  not  say  that  the  scheme  proposed  by  the 
•'Nevada  Benevolent  Association  "is  not  a  lottery.  It  has  the 
essential  elements  and  attributes  of  a  lottery;  the  distribu- 
tion of  prizes  by  chance.  It  is  a  lottery  within  the  defini- 
tion given  in  the  dictionaries;  it  is  a  lottery  according  to 
the  ordinary  acceptation  of  that  word;  it  is  a  lottery  within 
the  terms  specified  by  the  legislature  of  this  state  in  the 
*'act  to  prohibit  lotteries"  (Stat.  1873,  186);  it  is  a  lottery 
within  the  meaning  of  that  word  as  used  in  the  constitution. 

2.  Is  the  act  approved  March  9,  1881,  constitutional? 
TLis  question  is  as  clear  and  plain  to  our  minds  as  the  one 
already  decided.    It  will  not  admit  of  any  reasonable  doubt. 
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The  language  of  the  coDstitution  is  susceptible  of  but  one 
meauing.  There  is  no  i*dom  for  construction.  Nothing 
upon  ivhich  any  real  or  substantial  argument  can  be  based. 

**No  lottery  shall  be  authorized  by  this  state,  nor  shall 
the  sale  of  lottery  tickets  be  allowed."  '  (Const,  art.  4, 
sec.  24.)  The  act  in  question  attempts  to  authorize  a  lot- 
tery, and  to  allow  the  sale  of  lottery  tickets  in  this  state  in 
direct  violation  of  the  plain  letter  and  spirit  of  this  provis- 
ion of  the  constitution.  It  would  be  a  perversion  of  the 
language  of  the  constitution  to  say  that  the  act  is  valid. 

Bespondents,  however,  contend  that  the  constitution 
"does  not  prohibit  private  lotteries,  and  was  by  its  framers 
intended  only  to  prevent  the  legislature  from  involving  the 
state  in  a  system  of  public  lotteries  as  a  means  of  raising 
money  for  the  service  of  the  state,"  or,  in  other  words,  that 
this  constitutional  provision  was  only  intended  as  a  limita- 
tion of  power  to  prevent  the  state,  as  a  state,  from  engag- 
ing in  public  lotteries  for  the  purpose  of  raising  means  for 
the  general  revenue  of  the  state.  Hence  they  claim  that 
the  state  has  the  right  to  authorize  priva^te  parties  to  con- 
duct and  carry  on  a  lottery  of  the  character  specified  in  the 
information. 

In  support  of  this  position  they  refer  to  the  debates  of  the 
constitutional  convention  in  California  upon  the  adoption  of  a 
provision  in  the  constitution  of  that  state  identical  with  ours. 
It  is  not  claimed  that  these  debates  have  the  weight  of  a  judi- 
cial decision,  but  that  it  is  proper  to  examine  them  in  case  of 
doubt  as  to  the  intention  of  the  framers  of  the  constitution. 
The  remarks  of  the  different  members  shed  but  little  light 
-upon  the  real  question  at  issue.  They  are  as  much  in  favor 
of  the  position  taken  by  the  attorney  general  as  they  are  in 
favor  of  the  respondents.  The  debates  show  that  the  con- 
stitution of  New  York  was  referred  to  in  discussing  the  pro- 
vision that  was  adopted  in  California.  Mr.  Halleck,  who 
was  in  favor  of  the  adoption  of  the  lottery  provision,  in  the 
course  of  his  argument,  said:  **In  nearly  all  the  new  con- 
stitutions you  will  find  this  clause.  It  was  not  contained 
in  the  old  constitutions,  but  in  most  cases,  where  they  h^ive 
been  amended,  it  has  been  introduced.     In  the  old  consti- 
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tation  of  New  York,  to  which  reference  has  been  made  in 
the  course  of  debate,  no  prohibition  was  inserted.  Many 
gentlemen  present  would  remember  the  famous  case  of  Yates 
and  MclrUyrey  which  involved  not  only  individuals  of  the 
state  in  ruin,  but  was  the  occasion  of  serious  embarrassment 
to  the  state  government  itself.  The  result  so  clearly  estab- 
lished the  evils  of  the  lottery  system  that  the  convention  of 
New  York,  in  1846,  inserted  a  clause  in  the  very  first  article 
of  the  new  constitution  (see  sec.  10)  prohibiting  lotteries  and 
sale  of  lottery  tickets.  It  appeared  to  him  *  *  *  that 
this  prohibition  was  one  of  the  best  that  could  be  inserted 
in  the  article  limiting  the  powers  of  the  legislature." 

The  language  of  the  tenth  section  of  article  1  of  the  con- 
stitution of  1846,  referred  to  by  Mr.  Halleck,  is  as  follows : 
"Nor  shall  any  lottery  hereafter  be  authorized,  or  any  sale 
of  lottery  tickets  allowed  within  this  state." 

In  The  Governors  of  the  Almshouse  v.  American  Art  Union, 
supi'a,  it  wajg  contendecj  by  Charles  O'Conor,  counsel  for 
the  Art  Union,  as  it  is  here,  that  the  constitution  was  only 
intended  to  prevent  the  mischievous  practice  of  raising  a 
revenue  by  public  lotteries,  which  had  been  for  many  years 
in  full  vigor  both  in  England  and  in  this  country,  and  that 
the  prohibitions  of  the  constitution  were  only  directed 
against  this  particular  evil.  He  referred  to  the  fact,  as  do 
counsel  here,  that  *'from  1709  to  1824  public  lotteries  were 
authorized  at  every  session  of  parliament."  He  also  re- 
ferred to  the  debates  of  the  constitutional  convention  of 
1821,  for  the  purpose  of  showing  that  "public  lotteries  for 
pecuniary  prizes  as  a  means  of  raising  revenue  were  alone 
within  the  contemplation  of  that  bgdy." 

The  constitution  of  1821  is  in  these  words:  *'No  lottery 
shall  hereafter  be  authorized  in  this  state,  and  the  legisla- 
ture shall  pass  laws  to  prevent  the  sale  of  all  lottery  tickets 
withiu  this  state,  except  in  lotteries  already  provided  for  by 
law."  The  court  of  appeals,  in  referring  to  this  constitu- 
tion, which  it  declared  to  be  substantially  the  same  as  the 
constitution  of  1846,  said:  **This  prohibition  is  general. 
It  must  be  held  to  embrace  all  lotteries,  unless  there  be 
some  very  clear  and  satisfactory  reason  for  understanding  it 
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in  a  more  limited  sense.  It  was  urged  upon  the  argument, 
that  public  lotteries  for  pecuniary  prizes  as  a  means  of  rais- 
ing revenue  were  alone  within  the  contemplation  of  the 
framers  of  the  constitution.  But  lotteries  have  never  been 
created  within  this  state  for  the  purposes  of  general  revenue, 
and  there  is  therefore  no  ground  for  believing  that  the  pro- 
hibition was  intended  to  be  limited  to  lotteries  for  that 
object.  This  would  have  been  restraining  a  mischief  which 
did  not  exist,  and  tolerating  that  which  did.  Lotteries  had 
been  authorized  by  the  legislature  for  the  benefit  of  col- 
leges, for  the  making  of  roads,  for  the  building  of  bridges, 
for  the  improvement  of  ferries,  for  the  erection  of  hospitals, 
and  for  various  other  purposes  equally  commendable  and 
beneficial.  All  these  were  clearly  within  the  prohibition. 
The  prohibition  was  not  aimed  at  the  objects  for  which  lot- 
teries had  been  aiithorized,  but  at  that  particular  mode  of 
accomplishing  such  objects.  It  was  founded  on  the  moral 
principle,  that  evil  should  not  be  done  that  good  might  fol- 
low, and  upon  the  more  cogent  practical  reason,  that  the 
evil  consequent  on  this  pernicious  kind  of  gambling  greatly 
overbalanced,  in  the  aggregate,  any  good  likely  to  result 
from  it.  The  promotion  of  the  fine  arts  is  undoubtedly  a 
commendable  object,  but  the  prohibition  contains  no  excep- 
tion in  its  favor  on  that  ground.  *  *  *  The  intention 
of  the  framers  of  the  constitution  undoubtedly  was  to  forbid 
the  future  granting  of  any  such  lotteries  as  had  at  any  time 
previously  been  authorized  by  law,  and  by  requiring  the  leg- 
islature to  pass  laws  to  prevent  the  sale  of  all  loUery  tickets^ 
to  put  an  end  to  all  such  distributions  of  money  or  goods 
by  lot  or  chance  as  had  theretofore  been  forbidden  by  startute 
under  the  name  of  private  lotteries." 

The  argument  that  the  words  "  by  this  state"  were  in- 
serted for  the  purpose  of  preventing  the  legislature  from 
authorizing  public  lotteries  as  a  means  of  raising  revenue, 
and  that  the  provision  was  not  intended  to  prevent  the 
legislature  from  authorizing  private  lotteries,  is  wholly  un- 
tenable. No  authority  has  been  produced  in  its  support, 
and  we  are  satisfied  that  none  can  be  found. 

In  construing  this  provision  of  the  constitution  the  last 
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sentence  is  as  important  as  the  first.  If  the  f ramers  of  the 
constitution  had  intended  by  the  use  of  the  words,  **  No 
lottery  shall  be  authorized  by  this  state,"  to  only  limit  the 
legislative  power  to  public  lotteries,  conducted  and  man- 
aged solely  by  the  state  for  the  purpose  of  raising  revenue, 
they  would  not  have  used  the  language  they  did  in  the  con- 
cluding sentence:  "  Nor  shall  the  sale  of  lottery  tickets  be 
allowed."  These  words  clearly  show  that  it  was  not  in- 
tended that  any  lottery  should  be  authorized  -by  this  state 
for  any  purpose. 

The  words  "by  this  state,"  as  used  in  our  constitution, 
and  the  words  **in  this  state,"  **  or  within  this  state,"  as 
used  in  the  constitutions  of  New  York,  have  virtually  the 
same  meaning.  *'No  lottery  shall  be  authorized  by  this 
state,  nor  shall  the  sale  of  lottery  tickets  be  allowed."  This 
language  applies  to  all  lotteries,  whether  public  or  private. 
To  lotteries  conducted  by  the  state;  by  the  church;  by  pri- 
vate individuals;  by  benevolent  and  charitable  associations, 
aud  by  corporations.  No  lottery  of  any  kind  can  be  author- 
ized by  the  legislature  under  the  present  constitution. 

The  constitution  of  Texas  is  as  follows:  **  No  lottery  shall 
be  authorized  by  this  state,  and  the  buying  and. selling  of 
lottery  tickets  within  this  state  is  prohibited."  Here  the 
words  **  no  lottery  shall  be  authorized  by  this  state,"  upon 
which  respondents  rely  for  their  construction,  are  identical 
with  the  words  in  our  state  constitution.  The  balance  of 
the  provision  is  substantially  the  same. 

The  supreme  court  of  Texas,  in  construing  the  constitu- 
tion of  that  state,  said:  "The  constitutional  provision 
needs  no  aid  to  show  what  is  meant,  so  far  as  the  granting 
authority  by  any  power  in  the  state  to  establish  a  lottery  is 
concerned,''  and  declared  that  "the  operation  of  the 
*  Galveston  Gift  Enterprise  Association  '  shows  clearly  that 
it  is,  in  its  operation  and  essence,  a  scheme  for  the  distribu- 
tion of  prizes  by  chance,  or,  in  other  words,  is  a  lottery, 
within  the  very  letter  and  spirit  of  the  law,  and  is  a  plain 
infringement  on  the  constitutional  inhibition  of  lotteries. 
That  the  act  to  regulate  taxation,  June  3,  1873,  'which 
levies  an  occupation  tax  upon  gift  enterprises,'  has  no  force 
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or  power  to  legalize  this  or  any  of  its  kindred  offenses." 
(RanrJle  v.  State,  42  Tex.  589.)  This  decision  is  approved 
by  the  court  of  appeals,  in  Holoman  v.  State,  2  Tex.  (Cfc.  of 
Ap.  612). 

The  constitution  of  Indiana  reads  as  follows:  ''No 
lottery  shall  be  authorized,  nor  shall  the  sale  of  lottery 
tickets  be  allowed."  (Art.  4,  sec.  8,  Const.  1851.)  Under 
this  provision  the  supreme  court  declared  that  no  lotteries 
could  be  authorized  by  the  legislature.  ( Whitney  v.  State, 
10  Ind.  405;  Sivain  v.  Bussell,  10  Ind.  438.)  The  constitu- 
tion of  Missouri  reads  as  follows:  ''The  general  assembly 
shall  never  authorize  any  lottery,  nor  shall  the  sale  of  lottery 
tickets  be  allowed."  It  was  held  that  this  provision  pro- 
hibits the  legislature  from  authorizing  any  lottery,  and  for- 
bids the  allowance  of  the  sale  of  lottery  tickets.  {KUclien 
V.  Greendbaum,  61  Mo.  114.) 

We  again  repeat  what,  it  seems  to  us,  must  be  evident  to 
every  unbiased  and  impartial  mind,  that  the  language  of  the 
constitutional  provision  is  too  plain  for  argument.  That 
under  it  the  legislature  can  not  authorize  any  lottery  in  this 
state,  and  that  the  act  approved  March  9,  1881,  is  null  and 
void.  We.  are  conscious  of  the  fact  that  it  was  unnecessary 
to  add  anything  to  the  reasoning  of  this  court,  in  Ex  parte 
Blanchard,  which  is,  of  itself,  absolutely  conclusive  upon 
both  of  the  points  we  have  discussed.  But  it  has  been  at- 
tempted, by  a  desire  upon  our  part,  to  show  that  no 
authority  could  be  found  in  any  of  the  adjudicated  cases  in 
the  United  States  to  sustain  the  position  contended  for 
by  respondents;  and  that  no  argument  has  been  advanced 
by  respondents,  upon  either  of  these  points,  that  Las  not 
heretofore  been  decided  adversely  to  them  by  the  courts  of 
other  states,  where  the  constitutional  provisions  are  sub- 
stantially the  same  as  our  own. 

It  is  proper  to  add  that  we  have  arrived  at.  the  conclusion 
stated  without  considering  the  question  of  the  morality,  or 
immorality  of  this  particular  scheme.  It  makes  no  differ- 
ence whether  it  was  set  on  fobt  purely  for  the  purpose  of 
raising  revenue  for  the  benefit  of  the  "  insane  and  charita- 
ble fund"  of  this  state,  or  whether  it  belongs  to  that  class 
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of,  lotteries  that  are  made  up  of  pecuniary  prizes  and  min- 
ister to  the  love  of  gain;  whose  schemes  address  themselves 
in  the  grossest  and  most  revolting  form  directly  to  that  sor- 
did passion,  and  to  no  other  sentiment;  where  the  managers 
receive  a  pecuniary  profit  and  enlist  "a  corps  of  active  se- 
ducers to  draw  the  weak  and  unwary  into  the  purchase  of 
tickets"  by  extensive  advertisements  containing  brilliant 
pictures  of  the  favorable  chance  to  acquire  sudden  wealth. 
It  may  be  admitted  for  the  purposes  of  this  decision,  as 
was  argued  by  respondents'  counsel,  that  the  people  of  this 
state  are  essentially  a  gambling  people,  ready  at  all  times  to 
take  the  desperate  chances  which  lotteries  afford,  and  that 
no  injurious  effects  upon  the  morals  of  the  people  would  re- 
sult if  this  game  of  chance  was  allowed  to  proceed.  This 
question  is  one  that  must  be  considered  as  settled  by  the 
adoption  of  the  constitutional  provision.  {Ex  parte  Darling, 
recently  decided.) 

In  the  Art  Union  case,  to  which  we  have  frequently  re- 
ferred, it  was  claimed  that  the  enterprise  was  really  of  a 
meritorious  character,  and  that  it  differed,  in  this  respect, 
from  the  lotteries  where  the  managers  were  to  receive  the 
lion's  share  of  the  profits.  The  court,  in  answer  to  this 
argument,  said:  "If  no  lotteries  had  existed,  excepting 
such  as  is  contained  in  the  Art  Union  scheme,  it  is  not 
probable  that  they  would  have  been  forbidden  by  the  con- 
stitution or  by  law.  Its  mischiefs  are  certainly  not  so  ap- 
parent as  if  its  prizes  were  to  be  paid  in  money,  or  as  it 
would  be  if  framed  for  the  purpose  of  enticing  the  necessi- 
tous and  improvident  into  its  hazards.  But  this  case  can 
not  be  decided  according  to  the  views  we  may  entertain  of 
the  probable  good  or  evil  consequent  upon  the  execution  of 
the  scheme.  The  constitution  took  away  the  power  of  deter- 
mining whether  this  or  any  other  lottery  was  of  good  or  evil 
tendency,  and  certainly  did  not  intend  to  confer  that  power 
on  the  judicial  tribunals.  If  it  were  to  be  admitted  that  the 
scheme  is  entirely  harmless  in  its  consequences,  it  would 
form  no  ground  for  making  it  by  judicial  construction  an 
exception  to  the  general  and  absolute  constitutional  prohibi- 
tion.'* 
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Courts  can  not  make  any  distinction  in  tLis  respect,  as  to 
the  nature  of  the  transaction  or  the  character  of  persons 
engaged  in  it.  It  is  their  bounden  duty  to  declare  the  law. 
"The  law  knows  no  person;  it  is  not  made  for  the  individ- 
ual man,  but  for  men.  As  the  dew  of  heaven  falls,  so  it  bears 
alike  upon  the  just  and  unjust."  {State  v.  Pierce,  8  Nev. 
304.)  It  smiles  and  frowns  upon  all  alike.  It  makes  no 
distinctions.  Submission  to  its  authority  is  incumbent 
upon  all. 

3.  It  is  unnecessary  to  discuss  any  of  the  other  points 
suggested  by  respondents'  counsel.  We  will  not  presume, 
in  advance,  that  respondents  intend  to  violate  the  law. 
From  the  views  already  expressed  it  is  apparent  that  it 
would  make  no  difference  whether  respondents  base  their 
right  to  act  in  the  premises  under  the  articles  of  incorpo- 
ration or  under  the  provisions  of  the  act  of  the  legislature. 
In  either  event  their  acts  would  be  without  warrant  of  law. 

The  judgment  of  this  court  is  that  the  respondents  have 
no  right,  liberty,  or  franchise  by  virtue  of  any  law,  to  ad- 
vertise, print,  circulate,  or  sell  any  tickets  in  the  scheme  or 
enterprise  of  the  **  Nevada  Benevolent  Association,"  within 
this  state,  or  to  do  any  of  the  acts  specified  in  the  statute, 
**to  aid  the  Nevada  Benevolent  Association,"  approved 
March  9,  1881  (Stat.  1881,  166) ;  and  that  the  costs  of  this 
proceeding  be  taxed  against  them. 


[No.  1,064.] 

THE  STATE  OF  NEVADA  ex  kel.  W.  E.  King,  v.  J. 
F.   HALLOCK,  State  Controller,  Eespondent. 

President  pro  tem.  of  the  Senate  not  Entitled  to  Extra  Pay- 
Constitution. — The  legislature  passed  an  act  in  favor  of  relator,  for  pay- 
ment of  his  services  as  president  pro  tem.  of  the  senate,  in  addition  to  his 
regular  pay  as  a  senator:  Held,  that  this  was  in  effect  an  attempt  to  in- 
crease his  compensation  as  a  senator,  and  hence,  unconstitutional.  (Art. 
4,  sec.  33.) 

Idem — Officer, — No  money  can  be  drawn  from  the  treasury  as  compensation 
to  an  officer  of  the  legislature,  except  when  the  compensation  has  been 
fixed  by  a  law  in  force  prior  to  the  election  of  such  officer.  (Const.,  art 
4,  sec.  2S.) 


April,  1881.]    State  of  Nevada  v.  Hallook.  153 


Opinion  of  the  Court — Belknap,  J. 


Application  for  mandamus. 

The  facts  are  stated  in  the  opinion^ 

T.  D.  JEdivards,  for  Belator. 

M.  A.  Murphy,  Attorney  General,  for  Bespondent. 

By  the  Court,  Belknap,  J. : 

The  relator  is  a  state  senator,  and  represented  the  county 
of  Lyon,  in  the  senate,  during  the  session  of  1881.  At  the 
commencement  of  the  session  he  was  elected  president  pro 
tern,  of  the  senate,  and  acted  as  such  whenever  thereunto  re- 
quested by  the  president  of  the  senate,  the  lieutenant  gov- 
ernor. At  the  close  of  the  session  that  year  the  legislature 
passed  an  act  directing  the  state  controller,  the  respondent 
in  this  proceeding,  to  issue  his  warrant  for  one  hundred  and 
twenty  dollars  in  favor  of  relator  for  payment  of  his  services 
as  such  president  pro  tern.  The  respondent  refuses  to  com- 
ply with  the  commands  of  the  statute  for  the  reason  that  it 
undertakes  to  increase  the  compensation  of  a  member  of  the 
legislature  during  the  term  for  which  he  was  elected,  con- 
trary to  the  limitations  of  the  state  constitution. 

The  clause  of  the  constitution  relied  upon  reads  as  fol- 
lows: "The  members  of  the  legislature  shall  receive  for 
their  services  a  compensation  to  be  fixed  by  law,  and  paid 
out  of  the  public  treasury;  but  no  increase  of  such  com- 
pensation shall  take  effect  during  the  term  for  which  the 
members  of  either  house  shall  have  been  elected;  provided, 
that  an  appropriation  may  be  made  for  the  payment  of  such 
actual  expenses  as  members  of  the  legislature  may  incur  for 
postage,  express  charges,  newspapers,  and  stationery,  not 
exceeding  the  sum  of  sixty  dollars  for  any  general  or  special 
session,  to  each  member;  and,  furthermore  provided,  that 
the  speaker  of  the  assembly  and  lieutenant  governor,  or 
president  of  the  senate,  shall  each,  during  the  time  of  their 
actual  attendance  as  such  presiding  officers,  receive  an 
additional  allowance  of  two  dollars  per  diem."  (Art.  4, 
sec.  33.) 

The  compensation  of  members  of  the  legislature  was  fixed 
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by  law,  approved  January  16,  1865.  (Oomp.  L.,  sec.  2720,) 
The  appropriation  of  money  by  the  legislature,  of  which 
relator  was  a  member,  to  compensate  him  for  services  as  an 
officer  of  the  senate  in  addition  to  his  pay  as  senator,  was, 
in  effect,  an  attempt  to  increase  his  compensation  during 
the  term  for  which  he  was  elected,  and  is  obnoxious  to  the 
constitutional  clause  quoted.  If  relator  be  considered  as 
an  officer,  only,  Qi  the  senate,  disassociated  from  his  mem- 
bership of  the  legislature,  the  controller  would  still  be  jus- 
tified in  his  refusal  to  draw  his  warrant,  for  the  reason  that 
his  compensation  as  such  officer  was  not  fixed  by  law  prior 
to  his  election  as  president  pro  tern,  of  the  senate. 

Upon  this  point  the  constitution,  at  section  28  of  article 
4,'  says:  *'No  money  shall  be  drawn  from  the  state  treasury 
as  salary  or  compensation  to  any  officer  or  employee  of  the 
legislature,  or  either  branch  thereof,  except  in  cases  where 
such  salary  or  compensation  has  been  fixed  by  a  law  in 
force  prior  to  the  election  or  appointment  of  such  officer  or 
employee,  and  the  salary  or  compensation  so  fixed  shall 
neither  be  increased  nor  diminished  so  as  to  apply  to  any 
officer  or  employee  of  the  legislature,  or  either  branch  there- 
of, at  said  session.     *    * 

Mandamus  denied. 


[No.  l,03C.] 

D.    AND    B.    LACHMAN,    Appellants,    v.    T.    and    I. 

BAKNETT,  Respondents. 

Forcible  Entry  and  Unlawful  Detainer — Right  op  Possession  not 
Involved — Admission  of  Deeds  Erroneous. — In  an  action  of  forcible 
entry  and  unlawful  detainer,  neither  title  nor  right  of  possession  being 
involved,  it  is  erroneous  to  admit  quitclaim  deeds  in  evidence,  as  tending 
to  show  possession. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
Districyfc,  Washoe  County. 

Hay  don  &  Queen^  for  Appellants: 

The  deeds  allowed  in  evidence  were  ina^dmissible  for  anj 
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purpose;  were  quitclaims,  and  estopped  no  one.     (18  Oal. 
465j  16  Id.  103;  1  Saw.  238;  17  Oal.  51.) 

Webster  dt  BanJdn,  for  Respondents : 

I.  The  cases  cited  by  appellants  from  California,  are  not 
in  point  on  any  theory  of  the  case. 

n.  The  evidence  shows  that  the  defendants  expended 
money  in  making  doors  and  windows  in  their  buildings 
with  reference  to  the  use  of  the  alleyway.  On  this  theory 
the  deeds  were  properly  admitted  in  the  limited  form  they 
are  in  evidence,  for  the  purpose  of  showing  affirmatively  a 
license  in  the  defendants  to  use  the  alley,  and  in  connection 
with  other  evidence,  as  tending  to  show  an  executed  license 
on  the  part  of  the  defendants.  '  {Rerick  v.  Kern,  14  Serg  & 
R.  267-272;  Adams'  Eq.  sec.  211.) 

By  the  Court,  Belknap,  J, : 

This  is  an  action  of  forcible  entry  and  detainer.  The  de- 
fendants, claiming  an  easement  in  a  narrow  strip  of  land  al- 
leged to  be  unlawfully  withheld  by  them,  introduced  in  evi- 
dence upon  the  trial,  against  plaintiffs'  objections,  two  quit- 
claim deeds  of  premises  embracing  this,  strip.  The  elder 
deed  was  executed  by  defendants  to  one  Becker;  the  junior 
.  one  by  Becker  to  plaintiiBfs,  and  each  purported  tp  reserve 
the  easement.  The  deeds  were  admitted  ''as  tending  to 
show  possession  in  the  defendants  and  as  characterizing 
their  possession,  and  for  no  other  purpose."  The  deeds 
did  not  show  nor  tend  to  show  an  actual  possession  in  the 
defendants  and  were  not  admissible  for  such  purpose. 
{Sancliez  v.  Loureyro,  46  Cal.  641.)  Their  tendency  was  to 
prove  a  right  of  possession  in  defendants,  but  that  was  a 
question  that  could  not  be  litigated  in  this  action. 

The  case  was  tried  upon  the  theory  and  the  jury  were  in- 
structed that  neither  title  nor  right  of  possession  was  in- 
volved, but  with  the  deeds  before  the  jury  we  can  not  say 
that  plaintiffs  may  not  have  been  prejudiced. 

The  judgment  of  the  district  court  is  reversed  and  a  new 
trial  orderedw 
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[No.  1,007.] 

I.  B.  MAESHALL  et  al.,  Appellants,  v.  GOLDEN 
FLEECE  G.  &  8.  M.  CO.  and  T.  K.  HTMERS  et 
AL.,  Respondents,  D.  Z.  Yost,  Intervenor. 

Eights  of  Intervenor — ^Answer. — Where  the  answer  to  a  complaint  is 
treated,  upon  the  trial,  as  the  answer  to  the  petition  for  intervention,  the 
case  will  he  considered  the  same  as  if  an  answer  to  the  petition  had  been 
filed. 

Idem — ^Relief  Granted. — ^In  such  a  case  defendants  can  not  complain  be- 
cause the  relief  granted  exceeded  the  demand  in  the  petition,  if  that 
which  was  granted  was  consistent  with  the  case  made,  and  was  embraced 
within  the  issue. 

KuLES  OF  Court  mdst  be  Embodied  in  Stai'ement. — A  rule  of  the  district 
court  relative  to  the  settlement  c^  a  statement  on  motion  for  a  new  trial 
will  not  be  considered  by  this  court  unless  it  is  embodied  iu  the  state- 
ment. 

Presumptions — ^Regularity  of  Proceedings. — In  the  absence  of  evidence 
to  the  contrary,  every  presumption  is  in  favor  of  the  regularity  of  the 
proceedings  in  the  coiirt  below. 

Statement  on  Motion  for  New  Trial — Settlement  of  by  Judge  or  Ref- 
eree— Practice. — In  a  case  tried  before  a  referee,  where  all  the  proceed- 
ings are  reported  to  the  court,  the  statement  on  motion  for  a  new  trial 
may  be  settled  by  the  judge. 

Appeal — Order  Amending  Records — Refusal  to  Dismiss  Applicaiion 
FOR  ,New  Trial. — An  appeal  can  be  taken  from  an  order  of  court  amend- 
ing its  records  concerning  the  extension  of  time  in  which  to  file  and  serve 
statement  on  motion  for  a  new  trial  and  from  an  order  denying  a  motion 
to  dismiss  the  application  for  a  new  trial. 

Idem — Amendments  during  Term. — A  court  may  amend  its  orders  of  record 
concerning  the  extension  of  time  given  to  file  a  statement,  so  as  to  con- 
form to  the  truth,  at  any  time  during  the  term  in  which  they  are  entered. 

New  Trial — RecopvDS  of  Court— Statement — Trial  and  Appellate 
Court. — The  records  of  the  court  may  be  acted  upon  in  the  trial  court 
on  a  motion  for  a  new  trial  without  being  inserted  in  the  statement;  but, 
where  there  is  no  statement  on  appeal,  the  records  of  the  lower  court 
must  be  designated  by  the  judge  as  having  been  read,  or  referred  to,  on 
the  hearing,  or  put  in  the  statement,  or  they  will  not  be  considered  by 
the  appellate  court. 

Findings  of  Fact — General  and  Special  Verdict. — The  findings  of  fact 
by  a  court  or  referee  are  like  the  special  verdict  of  a  jury ;  and  the  con- 
clusions of  law  drawn  therefrom  are  similar  to  a  general  verdict  in  a  case 
wherein  the  jury  have  found  a  general  and  special  verdict. 

Judgment  must  Conform  to  the  Issues. — A  judgment  must  accord  with, 
and  be  sustained  by,  the  pleadings  of  the  party  in  whose  favor  it  is  ren- 
dered, and  no  court,  jury,  or'referee  has  any  authority  to  find  a  fact  or 
draw  therefrom  a  legal  conclusion  which  is  outside  of  the  issues. 
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AcnoN  AOAOST  Teustees  op  Corporation— Sufficiency  of  Complaint — 
Demurrer. — Upon  a  review  ol  the  pleadings  in  an  action  against  the 
trustees  of  a  qorporation  for  levying  unnecessary  assessments  with  intent 
to  defraud  the  stockholders,  and  to  have  the  assessments  declared  null 
and  void,  and  for  other  relief:  Held,  that  the  demurrer  to  the  complaint 
was  properly  overruled;  that  the  complaint  stated  a  cause  of  action' 
against  the  personal  defendants;  and  that  the  corporation  was  a  proper 
party  defendant. 

New  Trial — Finding  or  Decision  of  Court  against  Law — Pleadings. — If 
the  decision  or  finding  of  a  court  or  referee  is  against  law,  anew  trial  is  the 
proper  remedy;  the  decision  is  against  law  if  it  is  contrary  to,  or  incon- 
sistent with,  the  case  made  and  embraced  within  the  issue. 

Idem — Findings  not  Supported  by  the  Pleadings — Levy  of  Assessments 
AND  Sale  of  Stock  after  Complaint  is  Filed. — When  the  complaint 
was  filed,  the  sale  of  stock  under  the  thirteenth  assessment  had  not  been 
madeand  the  fourteenth  assessment  had  not  been  levied.  The  referee  found 
that  these  as£(essments  would  have  been  unnecessary  if  the  trustees  had 
faithfully  administered  the  business  of  the  corporation  and  faithfully  used 
tha  funds  realized  by  the  twelve  assessments  previously  levied,  and  that 
since  the  commencement  of  the  suit  the  trustees  had  caused  the  stock  of 
plaintiffs  and  intervenor  to  be  sold  on  the  thirteenth  and  fourteenth  as- 
sessments. As  conclusion  of  law  the  referee  found  that  these  two  assess- 
ments were  unnecessary;  that  they  were  made  to  defraud  the  stockhold- 
ers; that  they  were  fraudulent  and  void;  and  that  plaintiffs  were  entitled 
to  have  them  so  declared,  and  to  have  the  sales  made  thereunder  set 
aside,  etc.:  //cW,,  that  the  decision  of  the  referee  was  not  justified  by 
the  pleadings,  and  consequently  that  it  was  against  law. 

Idem — Sale  of  Stock — When  not  Void. — If  at  the  time  the  thirteenth 
and  fourteenth  assessments  were  levied  the  corporation  had  no  funds, 
and  these  assessments  were  needed  for  legitimate  purposes,  the  sales 
made  thereunder  would  not  be  void  for  the  reason  that  the  trustees  had 
previously  misappropriated  the  funds  of  the  corporation. 

Idem— Amendment  of  Complaint  after  Findings  are  Made — When  not 
Allowable. — When  it  is  not  aflBrmatively  shown  that  the  defendants 
had  reason  to  believe  that  the  affairs  of  the  corporation,  subsequent  to 
the  commencement  of.  the  action,  would  be  inquired  into  with  the  view 
of  arriving  at  a  judicial  settlement  of  the  same,  or  that  the  case  was  tried 
upon  that  theory:  Heldj  that  the  court,  after  the  findings  were  made, 
properly  denied  plaintiff's  application  to  amend  their  complaint  so  that 
it  should  conform  to  the  findings  of  the  referee. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

/.  B.  Marshall,  for  Appellants : 

I.  The  court  erred  in  granting  a  new  trial.     No  affidavit 
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or  statement  was  filed  within  five  days  after  the  filing  of  the 
notice  for  a  new  trial;  and  the  time  to  file  the  statement  not 
having  been  extended  by  the  court  or  ther  plaintiffs,  the 
right  to  move  for  a  new  trial  was  waived.  (Sec.  197,  1  Com, 
Laws,  348;  EasteYby  v.  LarcOj  24  Cal.  179;  Leroy  v.  Rassetf^ 
32  Id.  171;  Campbell  v.  Jones,  41  Id.  515;  KiUip  v.  Empire 
Mill  Co.,  2  Nev.  34;  State  v.  First  National  Bank  of  Nevada,  4 
Id.  358.) 

II.  The  court  also  erred  in  granting  a  new  trial  for  the 
reason  that  no  statement  whatever  was  settled  according  to 
law.  It  should  have  been  settled  by  the  referee  and  not  by 
the  judge  of  the  court.  (1  Comp.  L.  1258;  Rule  32  of  Disr 
trict  Court.)  As  the  notice  of  motion  for  a  new  trial  was 
filed  and  served  April  23,  1879,  the  defendants  had  up  to 
and  including  the  twenty-eighth  of  April,  1879,  to  file  their 
statement  or  to  apply  for  an  extension  of  time^  They  Omitted 
to  do  either,  thereby  waiving  their  right  to  move  for  a  new 
trial.  {Caney  v.  Silverthorne,  9  Cal.  67;  Easterby  v.  Larco,  24 
Id.  179;  Leroy  v.  Rassett,  32  Id.  171;  Campbell  v.  Jones,  41 
Id.  515;  Killip  v.  Empire  Mill  Co.,  2  Nev.  34.)  When  the  right 
to  move  for  a  new  trial  is  waived,  it  can  not  be  restored  by 
an  order  of  the  court.  {Hegeler  v.  Henckell,  27  Cal.  491,  494; 
Thompson  v.  Lynch,  43  Id.  483.)  The  plaintiffs  and  inter- 
venor  in  their  proposed  amendment  to  defendants'  statement, 
properly  reserved  their  right  to  object  to  the  statement,  on 
the  ground  that  it  was  not  filed  in  due  time.  {Cottle  v. 
Leitch,  43  Cal.  321;  Brundage  v.  Adams,  41  Id.  619;  Quivey 
V.  Gambert,  32  Id.  304.)     ' 

III.  The  orders  of  the  twenty-third  of  April,  1879,  did 
not  extend  the  time  to  file  notice  or  statement  on  motion 
for  new  trial.  (B.  R.  dc  A.  W.  d  M.  Co.  v.  Boles,  24  Cal. 
354;  Ellsassar  v.  Hunter,  26  Id.  279-282;  Easterby  v.  Larco, 
24  Id.  179;  Jenkins  v.  Frink,  27  Id.  337;  Hegeler  v.  HencJceU, 
Id.  491;  Campbell  v.  Jones,  41  Id.  518;  Thompson  v.  Lynch, 
43  Id.  483;  Shato  v.  Randall,  15  Id.  384.) 

IV.  The  court  did  not  have  the  power  to  amend  the  state- 
ment on  motion  for  a  new  trial,  after  the  judge  had  settled 
it  and  certified  that  it  was  correct.  {Lobdell  v.  Hall,  3  Nev. 
525.)     The  motion  for  a  new  trial  rests  entirely  upon  the 
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statement  made  and  settled  before  the  motion  was  beard. 
(Quiveyy.  Gambert,  32  Cal.  307.)  Notbing  can  be  recognized 
by  this  court  as  a  statement  except  that  which  was  certified 
to  by  the  judge  on  the  fifth  of  July,  1879,  as  having  been 
allowed  by  him,  and  was  correct.  (Cosgrove  v.  Johnson^  30 
Cal.  509.) 

V.  Upon  the  filing  of  the  referee's  report,  it  became  the 
findings  and  decision  of  the  court.  (1  Comp.  L.  189;  Pea- 
body  y.  Phelps,  9  Cal.  213;  Harris  v.  S.  F.  S.  B.,  41  Id.  393). 
And  as  the  findings  were  not  excepted  to  as  defective  or 
otherwise,  the  judgment  can  not  be  reversed  on  that  ground. 
(1  Comp.  L.,  sec.  2;  Jenkins  v.  Frink,  30  Cal.  595;  Whit- 
more  v.  Shiva^cky  3  Nev.  312;  State  v.  Manhattan,  4  Id.  318; 
Warren  v.  Quill,  9  Id.  259.;  Young  v,  Clute,  12  Id.  31.) 

VI.  If  the  facts  put  in  issue  aiid  established  by  the  evi- 
dence entitle  the  party  to  any  relief  in  the  power  of  the 
court  to  give,  althougl}  not  that  demanded,  it  is  the  duty  of 
the  court  to  give  it,  and  its  power  to  do  so  is  not  conditioned 
upon  the  form  of  the  prayer,  (Bliss  on  Code  PI.,  sec.  161, 
167;  Wood  v.  Broivn,  34  N.  Y.  337;  Emei^yy.  Pease,  20  Id. 
62;  Henderson  v.  Dicky,  50  Mo.  161;  Rollins  v,  Forbes,  10 
Cal.  299;  Worrell  v.  Munn,  38  N.  Y.  137.) 

Vn.  The  demurrer  to  the  complaint  was  properly  over- 
ruled. {Gale  V.  jT.  C  Water  Co,,  4A  Cal.  43.  Spanagel  v. 
DeUinger,  38  Id.  283;  Seaih  v.  Erie  B.  B,  Co,,  8  Blatch. 
347;  Bamstead  v.  Empire  M.  Co,,  5  Cal.  299;  Neall  v.  Hill, 
16  Id.  145;  Cogswell  v.  Bull,  39  Id.  320;  Wright  v.  OrovUle 
M.  Co.,  40  Id.  20;  PaiTott  v.  Byers,  40  Id.  614;  Angell  & 
Ames  on  Corp.  319,  320.) 

Vin.  The  findings  of  a  referee  will  not  be  set  aside  when 
the  evidence  is  conflicting,  or  when  the  testimony  of  some 
of  the  witnesses,  if  credited,  supports  the  findings.  {Brady 
v.  Broion,  20  Cal.  520;  Keeler  v.  Sutrick,  22  Id.  471;  Muller 
V.  Boggs,  25  Id.  179;  Peck  v.  Vandenberg,  30  Id.  11.)  liE 
any  errors  were  committed  by  the  referee,  they  were  against 
and  not  in  favor  of  the  appellants. 

IX.  If  the  judgment  of  the  referee  is  in  any  manner  de- 
fective, then  this  court  has  full  power  to  direct  the  entry  of 
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such  judgment  as  equity  requires.      {Fusier  v.  SnecUh,  3 
Nev.  120;  Comp.  L.  liOO;  Ordy.  McKee,  5  Cal.  516.) 

B.  M,  Clarke  and  JVUliam  Cain^  for  Bespondents : 

I.  The  court  had  the  undoubted  right  to  amend  its  rec- 
ords during  the  term  the  orders  were  entered,  for  then  the 
record  is  in  the  breast  of  the  judge.  (Swain  v.  Naglee,  19 
Cal.  127;  DeCastro  v.  Bichardson^  25  Id.  49;  Hegder  v. 
Henckdl,  27  Id.  491;  Clwrh  v.  Strouse,  11  Nev.  76;  Twist  v. 
KeUy,  11  Id.  377.) 

II.  The  court  did  not  err  in  refusing  to  dismiss  defend- 
ants' application  for  a  new  trial  ''upon  the  ground"  that 
the  statement  was  not  filed  and  served  in  time.  (Black  v. 
Dean,  Oct.  term,  1876*,  Supreme  Court  of  California,  not 
reported.) 

III.  The  court  did  not  err  in  refusing  to  allow  plaintiffs 
to  amend  their  pleadings  so  as  to  conform  to  the  findings  of 
the  referee.  (^Nevada  County  &  S^  C.  Co.  v.  Kidd,  37  Cal. 
282.) 

lY.  Plaintiffs  are  bound  by  their  allegations  and  prayer 
for  relief,  and  where  the  facts  alleged  in  the  complaint 
may  constitute  two  or  more  different  causes  of  action  and 
authorize  different  judgments,  the  prayer  becomes  signif- 
icant and  may  determine  the  nature  of  the  action.  (N.  C. 
&  S.  C.  Co.  V.  Kiddy  37  Cal.  304;  Arlington' y.  lAscom,  34 
Id.  375;  Story  Eq.  PL,  sees.  40,  41,  42;  1  Van.  San.  PL, 
p.  360;  1  Comp.  L.  1102;  Bliss  on  Code  Plead.,  sec.  164; 
Corry  v.  Gaynor,  21  Ohio  St.  277;  Borne  Exch.  Bank  v. 
EameSy  1  Keyes,  588;  Swan  v.  Smith,  13  Nev.  257.) 

V.  The  court  did  not  err  in  granting  a  new  trial. 
The  complaint  failed  to  allege  any  specific  acts  of  fraud 
or  any  particular  items  plaintiffs  intended  to  rely  on. 
Castle  V.  Bader,  23  Cal.  75;  Semple  v.  Hagar,  27  Id.  166; 
Kent  V.  Snyder,  30  Id.  667;  0.  dt  K  B.  B.  Co.  v.  Plumaa 
Co.,  37  Id.  363;  Douglas  v.  Brooks,  38  Id.  670;  Mandeville  v. 
Solomon,  39  Id.  125.)  And  it  is  only  for  fraud  that  officers 
can  be  sued.  2  Hilliard  on  Torts,  401-404,  and  cases;  Ark- 
enburgh  v.  Wood,  23  Barb.  370;  Neall  v.  Hill,  16  Cal.  150; 
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Peabody  y.  Flint,  6  Allen,  52.)  And  plaintiffs  must  not  be 
guilty  of  gross  laches  in  prosecuting  their  claims.  {Fuller 
T.  Melrose,  1  Allen,  166;  2  Story  Eq.  Jur.,  sec.  1520,  note 
3.) 

By  the  Court,  Leonard,  C.  J. : 

It  is  alleged  in  the  complaint,  herein,  as  follows: 
The  Golden  Fleece  company,  one  of  the  defendants,  is, 
and  since  January,  1874,  has  been,  a  corporation  duly  in- 
corporated and  doing  business  under  the  laws  of  this  state, 
haying  a  capital  stock  of  thirty  thousand  shares,  of  the 
nominal  value  of  ten  dollars  each.  It  owns  and  was  incor- 
porated for  the  purpose  of  working  and  developing  a  cer- 
tain mine  in  Washoe  county,  known  as  the  **  Golden  Fleece 
mine." 

Since  about  December  1,  1875,  the  corporate  powers  of 
said  corporation  have  been  exercised  by  a  board  of  trustees, 
consisting  of  defendants  Gallagher,  Hymers,  Lippman, 
Cohn,  and  D.  Lachman,  who  now  own,  or  claim  to  own, 
about  twenty  thousand  shares  of  its  capital  stock,  and  have 
owned  or  claimed  to  own  the  same  since  November  16, 
1875.  Since  February  — ,  1874,  the  officers  of  said  corpo- 
ration have  been  and  are  defendants  Hymers,  president; 
Lippman,  secretary,  and  D.  Lachman,  treasurer,  who  have 
been  and  are  a  majority  of  the  board  of  trustees.  Plaintiffs 
are  stockholders  and  the  owners  of  five  thousand  shares  of 
capital  stock. 

Ou  or  before  November  16,  1874,  said  corporation,  at  its 
assessment  sales,  became  the  purchaser  of  fifteen  thousand 
two  hundred  shares  of  its  capital  stock,  by  reason  of  the 
failure  of  outside  parties  to  bid  in  the  same  and  pay  the 
assessment  and  costs  thereon,  and  the  stock  so  purchased 
belonged  to  said  corporation,  subject  to  the  control  of  the 
remaining  stockholders,  who  have  never  made  any  legal  or 
eqaitable  disposition  thereof. 

Between  November  10, 1874,  and  April  10,  1875,  the  mar- 
ket value  of  the  company's  stock  was  from  one  dollar  to  five 
dollars  per  share.     But  notwithstanding  its  market  value,  of 
which  the  personal  defendants  had  full  knowledge,  and  be- 
VoL.  XVI  -11 
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ing  a  majority  of  the  trustees,  and  being  the  owners,  or 
having  the  control  of  a  majority  of  the  shares  of  the  capital 
stock,  they  entered  into  a  fraudulent  conspiracy  to  defraud 
the  remaining  stockholders  out  of  said  fifteen  thousand 
two  hundred  shares  so  purchased  by  said  corporation  at 
assessment  sales;  and  in  pursuance  of  such  conspiracy, 
while  acting  as  a  board  of  trustees  of  said  company,  and  at 
a  meeting  of  said  board,  on  the  sixteenth  day  of  November, 
1874,  did  fraudulently  and  unlawfully  appropriate  to  their 
own  use  and  benefit  thirteen  thousand  five  hundred  shares 
out  of  said  fifteen  thousand  two  hundred  shares  of  stock, 
and  did  cause  the  same  to  be  issued  to  them  in  their  names 
without  the  permission  or  consent  of  the  remaining  stock- 
holders, and  in  order  to  make  such  issue,  did  fraudulently 
and  unlawfully  cancel  thirteen  thousand  five  hundred  shares 
of  the  fifteen  thousand  two  hundred  shares  so  belonging  to 
the  stockholders  of  said  company,  and  ever  since  have  failed 
and  refused,  and  do  still  fail  and  refuse  to  account  to  the 
remaining  stockholders  for  said  thirteen  thousand  five  hun- 
dred shares  or  for  the  market  value  thereof  at  the  time  of 
such  fraudulent  appropriation,  issue,  and  cancellation. 

On  and  before  November  16,  1874,  plaintiff  (Marshall) 
owned,  and  had  standing  upon  the  books  of  said  company, 
three  thousand  five  hundred  shares  of  its  stock,  and  subse- 
quentl}',  but  during  the  same  month,  became  the  owner  of 
eight  hundred  additional  shares,  and  now  owns,  in  his  own 
name,  four  thousand  one  hundred  shares,  besides  one  thou- 
sand five  hundred  shares  in  the  name  of  plaintiflf  Wilson. 
Between  the  time  plaintiff  Marshall  became  a  stockholder 
and  the  commencement  of  this  action  eight  assessments, 
aggregating  ninety  cents  per  share,  were  levied  by  the  board 
of  trustees,  and  prior  to  that  time  there  had  been  levied  five 
assessments,  aggregating  twenty-two  pents  per  share,  mak- 
ing in  all  thirteen  assessments,  and  amounting  to  one  dollar 
and  twelve  cents  upon  each  share  of  the  capital  stock  of  said 
company. 

Prior  to  the  commencement  of  this  action  (as  appears 
from  the  company's  books)  its  total  receipts  from  assess- 
jirents  and  from  the  sale  of  property  belonging  to  it  amounted 
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to  over  thirty-one  thousand  dollars  in  gold  coin,  while  its 
expenditares  did  not  amount  to  more  than  twentj-oue 
thousand  dollars,  leaving  a  balance  of  surplus  funds  belong- 
ing to  s&Ld  company  of  over  ten  thousand  dollars,  beyond 
its  present  liabilities. 

Between  May,  1874,  and  the  commencement  of  this  action 
defendants  Gallagher,  Hymers,  D.  Lachman,  and  Lippman 
constituted  a  majority  of  tke  board  of  trustees,  but  since 
about  December  10^  1875,  said  board  has  consisted  of  saiid 
defendants  and  defendant  Cohn,  who>  during  their  terms  of 
office  up  to  the  commencement  of  this  action,  have  Ijad  the 
entire  management  and  control  of  all  the  business  of  said 
company.  Although  little,  if  any,  labor  has  been  done  on 
the  mine  since  August  10,  1875,  still  subsequent  to  that 
date,  four  assessments  of  ten  cents  per  share  each  have 
been  levied,  three  of  which  have  been  paid  in  full  by  plaint- 
iffs, and  the  fourth,  levied  October  11,  1877,  upon  all  of 
plaintiflfs'  stock,  except  three  hundred  and  ten  shares  be- 
longing to  plaintiff  Donahue,  is  now  delinquent  and  is  ad- 
vertised to  be  sold  to  pay  the  delinquent  assessment  thereon 
and  costs,  and  will,  be  sold  on  the  twenty-seventh  day  of 
December,  1877,  unless  said  sale  is  restrained  by  order  of 
this  court. 

The  defendants  last  above  named,  constituting  said  board 
of  trastees,  and  B.  Lachman,  since  November  16,  1874, 
have  had  and  now  have  standing  in  their  names  upon  the 
books  of  the  company  twenty  thousand  shares  of  the  capital 
stock  thereof,  all  of  which  they  claim  to  own  and  since  said 
date  have  controlled.  Having  had  control  of  a  majority  of 
tbe  capital  stock  they  have  controlled  the  election  of  all  the 
trastees,  and  have  thereby  fraudulently  conspired  to  levy 
and  collect  fraudulent  assessments  from  the  remaining 
stockholders,  and  have  levied  and  collected  the  same.  They 
liave  fraudulently  failed,  neglected,  and  refused  to  pay 
the  assessments  due  on  the  stock  so  held  by  them,  and  have 
levied  such  assessments  for  the  purpose  of  obtaining  money 
from  the  remaining  stockholders,  which  money  they  have 
appropriated  to  their  own  uses  and  purposes;  and  also  for 
the  purpose  of  obtaining  the  ownership  of  the  stock  of  the 
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remaining  stockholders,  by  purchasing  the  same  at  deliu^ 
quent  sale,  for  the  ostensible  benefit  of  the  company,  and 
appropriating  the  same  to  their  own  use  and  benefit. 

In  pursuance  of  such  unlawful  conspiracy,  and  for  such 
fraudulent  purposes,  defendants  Gallagher,  Hymers,  Lipp- 
man,  Cohn,  and  D.  Lachman  have  levied  and  caused  said 
last  or  thirteenth  assessment  to  be  levied,  for  the  collection 
of  which,  all  the  stock  standing  on  the  books  of  said  com- 
pany in  the  names  of  plaintiffs  (except  the  three  hundred 
and  ten  shares  of  the  plaintiff  Donahue)  is  advertised  to  be 
sold  as  delinquent  on  the  twenty-seventh  day  of  December, 
1877,  as  aforesaid.  During  the  whole  time  said  Lippman 
has  held  the  office  of  secretary,  he  has  failed  to  keep  any 
cash  book  showing  the  receipts  and  disbursements  of  said 
company,  with  the  intent  to  conceal  from  the  remaining 
stockholders  the  fraudulent  and  unlawful  acts  hereinbefore 
set  forth;  and  during  the  whole  time,  defendant  D.  Lachman, 
with  like  intent,  as  treasurer  of  said  company,  has  failed  to 
keep  books  of  account  showing  tlie  amount  of  moneys  re- 
ceived by  him  from  or  on  behalf  of  said  company;  such 
neglect  and  failure  were  in  direct  violation  of  the  by-laws 
of  the  company,  and  were  within  the  full  knowledge  of  all 
the  members  of  said  board  of  trustees. 

Said  board  of  trustees  caused  said  secretary  and  treasurer 
to  fail  and  neglect  to  keep  proper  books  of  account,  as  afore- 
said, for  the  purpose  of  concealing  from  the  remaining 
stockholders  the  unlawful  and  wicked  conspiracy  hereinbe- 
fore set  forth. 

The  rights  and  equities,  claims  and  demands  of  the 
plaintiffs  and  the  remaining  stockholders,  and  in  favor  of 
said  company,  herein  set  forth,  can  not  be  enforced  by  suit 
brought  in  the  name,  and  in  behalf,  of  said  company,  for 
the  reason  that  the  coutrol  and  management  thereof  is,  and 
since  October,  1874,  has  been  wholly  in  the  hands  of  de- 
fendants Gallagher,  Hymers,  Lippman,  D.  and  B.  Lachman, 
and  Cohn,  and  plaintiffs  are  wholly  unable  to  prdcure  the 
bringing  of  a  suit  in  the  name  of  said  company  against  the 
defendants  above  named. 

All    the    misconduct,   willful    neglect,   conspiracy,   and 
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frauds,  hereinbefore  set  forth,  of  said  defendants,  have  only 
come  to  plaintiffs'  knowledge  within  the  last  thirty  days, 
and  this  action  is  brought  by  plaintiffs  against  defendants, 
on  behalf  of  themselves  and  all  other  stockholders  of  said 
corporation,  who  may  choose  to  come  in  and  contribute  to 
the  costs  and  expenses  of  this  action. 

The  thirteenth  assessment  levied,  and  under  which  the 
stock  of  plaintiffs  is  advertised  to  be  sold,  as  aforesaid,  is 
wholly  unnecessary  for  the  purposes  of  said  company,  but 
was  levied  by  said  defendants  Gallagher,  Hymers,  Lipp- 
man,  D.  Lachman,  and  Cohn,  for  the  sole  purpose  of  ob- 
taining the  money  to  be  derived  therefrom  for  themselves 
and  for  their  own  uses  and  benefit. 

Wherefore  plaintiffs  pray  that  the  said  defendants  be  per- 
petually restrained  and  enjoined  from  selling  the  said  stock 
of  plaintiffs  as  delinquent  under  the  said  assessment  levied 
October  11,  1877;  that  during  the  pendency  of  this  action, 
defendants  Gallagher,  Hymers,  Lippman,  D.  Lachman,  and 
8.  Cohn,  be  restrained  and  enjoined  from  acting  as  trustees 
of  said  corporation;  that  they  and  B.  Lachman  be  ordered 
to  account  for  all  receipts  and  expenditures  of  said  corpo- 
ration during  the  time  they  or  either  of  them  have  had  con- 
trol of  the  same,  and  that  a  referee  be  appointed  to  take 
such  account  and  report  the  same  when  ascertained;  that 
all  of  said  defendants  last  named  be  ordered  to  pay  over  to 
the  said  company  any  and  all  assessments  upon  their  stock 
which  may  be  found  to  be  due  and  unpaid  thereon;  that 
upon  the  said  accounting,  if  any  surplus  funds,  over  and 
above  what  are  required  to  meet  the  existing  liabilities  and 
necessities  of  the  company  remain,  the  same  may  be  dis- 
tributed pro  rata  among  the  bona  fide  stockholders  of  said 
company;  that  said  plaintiffs  have  judgment  against  de- 
fendants Gallagher,  Hymers,  Lippman,  D.  and  B.  Lach- 
man, and  S.  Cohn,  for  the  market  value  of  one  fifth  of  said 
thirteen  thousand  five  hundred  shares  fraudulently  appro- 
priated, as  aforesaid,  by  said  defendants,  to  wit,  thirteen 
thousand  five  hundred  dollars,  for  costs,  and  for  such  other 
and  further  relief  as  to  the  court  may  seem  just,  and  as 
equity  and  the  nature  of  the  case  may  require. 
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DefendaDts  demurred  to  the  complaiui;  upon  two  grounds, 
namely,  that  there  was  a  misjoinder  of  parties  defendant, 
and  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Demurrer  was  overruled  and  defendants  an- 
swered, denying  all  allegations  of  fraud;  or  that  they  had 
fraudulently  or  otherwise  appropriated  any  stock  of  the  com- 
pany; or  levied  any  assessment  or  collected  or  disbursed 
any  money,  except  for  what  appeared  to  them  to  be  for  the 
best  interest  of  the  corporation;  or  that  they  had  not  paid 
their  full  share  of  assessments  and  otherwise  borne  their 
proportion  of  the  burdens  of  the  corporation;  or  that  they 
had  taken  any  advantage  of  plaintififs,  by  reason  of  owning 
a  majority  of  the  capital  stock. 

They  admit  that  they  are  the  owners  of  twenty  thousand 
shares  of  stock,  but  deny  that  on  the  sixteenth  day  of  Nov- 
ember, 1874,  the  stock  of  the  company  had  a  market  value 
of  from  one  dollar  to  five  dollars  per  share,  or  that  it  then 
or  ever  had  any  regular  market  value,  except  such  sums  as 
parties  desiring  to  purchase  chose  to  pay  for  the  same. 

They  deny  that  on  or  before  November  16,  1874,  the  cor- 
poration had  purchased  exceeding  fourteen  thousand  six 
hundred  shares,  which  are  admitted. to  have  been  sold  by 
orders  of  the  board  of  trustees,  alleged  to  have  been  regular 
and  legal,  and  for  a  sum  alleged  to  have  been  a  reasonable 
and  fair  price  therefor. 

They  admit  that  the  amount  of  assessments  collected  be- 
fore the  commencement  of  this  action  was  thirty-one  thou- 
sand two  hundred  and  fifty-five  dollars,  but  allege  that  the 
expenses  of  the  corporation  paid  by  the  board  of  trustees 
were  thirty-seven  thousand  nine  hundred  and  ninety-six 
dollars;  that  the  thirteenth  assessment  was  levied,  and  the 
stock  advertised  to  be  sold,  in  order  to  pay  outstanding  in- 
debtedness of  the  company;  and  that  without  such  sale  de- 
fendants would  suffer  grep»t  loss  and  damage. 

They  also  allege  that  the  corporation  defendant  is,  and  for 
a  long  time  has  been,  engaged  in  expensive  litigation;  that 
it  has  no  other  means  of  raising  necessary  funds  than  by 
levying  assessments  upon  its  stock,  and  if  restrained  from 
levying  assessments  and  selling  delinquent  stock  the  defend- 
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ants  will  be  unable  to  protect  the  interests  of  the  corpora- 
tion in  said  action  and  be  subjected  to  expensive  litigation 
on  behalf  of  their  creditors,  and  in  danger  of  losing  their 
property. 

Subsequently  D.  Z.  Tost  filed  his  petition  or  complaint 
asintervenor  against  the  same  defendants,  claiming  to*be 
tbe  owner  of  fifteen  hundred  shares  of  stock,  alleging  the 
same  facts,  substantially,  as  are  stated  in  plaintiffs'  com- 
plaint, and  praying  for  the  same  relief,  except  as  to  the 
amount  claimed  as  his  proportion  of  the  market  value  of 
the  thirteen  thousand  five  hundred  shares  alleged  to  have 
been  fraudulently  appropriated  by  the  personal  defendants. 
No  answer  or  demurrer  to  intervenor's  petition  was  filed. 

The  cause  was  referred  to  a  referee  to  take  the  testimony 
and  report  findings  and  judgment,  which  was  done,  and  the 
judgment  Avas  entered  as  the  judgment  of  the  court.  This 
appeal  is  taken  from  an  order  granting  a  new  trial;  from  an 
order  denying  plaintiffs'  and  intervenor's  motion  to  dismiss 
defendants'  motion  for  new  trial;  from  an  order  amending 
the  records  of  the  court,  and  from  an  order  denying  plaint- 
iffs' and  intervenor's  motion  to  amend  their  complaints  so 
that  they  should  conform  to  the  findings  of  the  referee.  We 
shall  treat  the  intervenor  as  one  of  the  plaintiffs,  and  con- 
sider his  case  the  same  as  though  an  answer  to  his  petition 
had  been  filed.  No  default  was  taken  by  him,  and  one  of 
defendants'  counsel '  admits  in  his  brief  that,  the  case  was 
tried  the  same  as  if  an  answer  had  been  interposed,  and 
that  the  answer  to  the  complaint  was  treated  as  the  answer 
to  the  petition  of  intervention.  Such  being  the  case,  de- 
fendants can  not  complain  because  the  relief  granted  ex- 
ceeded that  demanded  in  the  petition,  if  that  which  was 
granted  was  consistent  with  the  case  made  and  was  embraced 
within  the  issue. 

It  is  claimed  that  the  court  erred  in  granting  a  new  trial, 
for  many  reasons;  and  first,  because  there  was  no  statement 
settled  according  to  law,  it  having  been  settled  by  the  judge 
instead  of  the  referee,  who  tried  the  cause.  We  are  referred 
to  no  authorities  upon  this  point,  and  can  find  none  under 
a  statute  like  ours.     If  there  was  a  rule  of  court  requiring 
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the  statement  to  be  settled  bj  the  referee,  as  stated  by 
counsel  for  appellants,  we  can  not  know  the  fact,  as  the  rule 
is  not  embodied  in  the  statement.  In  the  absence  of  evi- 
dence to  the  contrary,  every  presumption  is  in  favor  of  the 
regularity  of  the  proceedings  in  the  court  below.  {Allen  y. 
RUey,  15  Nev.  452;  llutlm-fordy.  Pope,  15  Md.  681;  CheiTi/ 
V.  BaJcev,  17  Id.  77;  ScoU  v.  Scott,  Id.  78.) 

In  applications  for  new  trials,  the  statute  provides  that, 
after  the  statement  and  amendments  thereto  have  been 
filed,  in  case  the  amendments  are  not  accepted,  ''  either 
party  may  have  the  statement  settled  by  the  judge  or 
referee,  upon  two  days'  notice  thereof  to  the  other  party;" 
and  that,  **  when  settled  by  the  judge  or  referee,  it  shall  be 
accompanied  with  his  certificate  that  the  same  has  been 
allowed  by  him,  and  is  correct."     (Comp.  L.,  sec.  1258.) 

Section  1393  provides  that,  the  statement  and  amend- 
ments on  appeal  **  shall  be  presented  to  the  judge  or  referee 
wlio  tried  or  heard  the  ca^e,"  and  it  is  claimed  that,  the 
words,  *^  who  tried  or  heard  the  case,"  are  clearly  implied  in 
section  1258.  The  sections  relating  to  statements  on  mo* 
tion  for  new  trials  and  those  on  appeal,  are  different  parts 
of  the  same  statute;  still,  they  are  entirely  independent  of 
each  other.  The  subject-matter  differs,  and  both  are  com- 
plete in  themselves.  The  legislature  has  seen  fit  to  declare, 
in  one  case,  that  the  statement  may  be  settled  by  the  judge 
or  referee,  and  in  the  other,  that  it  shall  be  settled  by  the 
judge  or  referee  who  tried  the  case.  When,  as  in  this  case, 
all  the  proceedings  are  reported  to  the  court  by  the  referee, 
it  may  be  entirely  proper  for  the  court  to  settle  the  state-' 
meut.  We  can  not  say  the  legislature  did  not  intend  pre- 
cisely what  the  language  used  imports.  To  hold  otherwise 
would  necessitate  an  interpolation  of  words  not  required  to 
complete  the  sense  apparently  intended,  and  the  result 
would  be  judicial  legislation. 

It  is  also  claimed  that  a  new  trial  ought  not  to  have  been 
granted,  because  no  statement  or  aflSdavit  was  filed  within 
the  statutory  period;  and  this  claim  involves  the  questions 
whether  or  not  the  court  erred  in  its  order  amending  the 
records  as  hereafter  stated,  and  in  its  order  denying  plaint- 
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iffs'  motion  to  dismiss  defendants'  application  for  a  new 
trial,  from  which  orders  appeals  are  taken.  In  considering 
these  questions,  the  entire  statement  on  appeal  is  before  us, 
because  the  orders  mentioned  are  appealable  {Calderwoody. 
Peyser,  42  Cal.  ,114),  and,  as  before  stated,  appeals  are 
taken  therefrom.  lu  fact,  the  only  material  matters  con- 
tained iu  the  statement  on  appeal,  that  are  not  in  the  state- 
ment on  motion  for  new  trial,  are  those  appertaining  to  the 
amendment  of  the  court's  records. 

Briefly  stated,  the  facts  affecting  these  questions  are  these: 
The  judgment  was  entered  April  22,  and  on  the  following 
day  plaintiffs  filed  and  Served  notice  of  referee's  findings 
and    judgment.     On    the  same  day  defendants    filed  and 
served  notice  of    motion   for  a  new  trial,    and   made  two 
motions;,   and    thereupon,    as    appeared    by    the    clerk's 
minute  book,  the  court  ordered,  first,  **a  stay  of  execution 
for  five  days,  for  the  purpose  of  allowing  defendants  to  file 
and  serve  notice  for  new  trial;"  and,  second,  **  that  a  stay  of 
execution  be  granted  until  May  20,  1879,  to  allow  defend- 
ants to  prepare,  file,  and  serve  statement  on  motion  for  new 
trial.     On  May  12,  the  court  granted  until  May  30,  inclu- 
sive, in  which  to  file  and  sei*ve  the  statement,  and  it  was 
filed  and  served  on  that  day.     Plaintiffs  filed  amendments 
to  the  statement,  reserving  the  right  to  object  to  it  on  the 
ground  that  it  was  not  filed  and   served  in  time;  and  on 
July  6,  1879,  it  was  settled  by  the  judge.     On  August  11, 
following,  plaintiffs  moved  to  dismiss  the  application  for 
new  trial,  on  the  ground  just  stated;  and  on  the  twentieth 
of  August,  that  motion  and  the  motion  for  new  trial  were 
heard  together.     At  the  conclusion  of  the  argument,  coun- 
sel for  defendants  "moved  the  court  to  amend  the  record 
coucerning  the  extension  of  time  in  which  to  file  and  serve 
statement,  so  as  to  conform  to  the  truth,  by  showing  the 
order  made  April  23,  was,  in  fact,  an  order  extending  the 
time  to  prepare  and  serve  statement  on  motion   for  new 
trial."    That  motion  was  verbal.     Whereupon  the  motion  to 
amend  the  record  and  the  motion  for  new  trial  were  contin- 
ued for  further  hearing  until  August  30.     On  August  23 
plaiutiffs'  attorneys   were  served  with  written  notice  of 
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motion  to  amend  record,  but  it  contained  no  notice  of  in- 
tention to  amend  the  statement.  On  the  thirtieth  of  August 
the  court  heard  testimony  in  relation  to  the  naturie  of  de- 
fendants' motion  of  April  23,  and  the  order  made  thereon; 
and  referring  to  its  own  recollection  and  conscience  in  the 
matter,  said:  ''The  application  of  defendants'  counsel,  made 
on  the  twenty-third  day  of  April,  1879,  was  for  an  extension 
of  time  until  May  20,  1879,  in  which  to  prepare,  file,  and 
serve  statement  on  motion  for  new  trial,  and  the  order  then 
made  was  for  such  extension  of  time  for  said  purpose." 
And  it  was  then  ordered  by  the  court  that  **the  record  be 
so  amended  as  to  read,  '  to  extend  time  to  prepare,  file,  and 
serve  statement  on  motion  for  new  trial.' " 

Without  deciding  whether  it  is  so  in  fact,  we  shall  con- 
sider the  order  of  April  23,  as  entered  by  the  clerk,  and  as 
put  in  the  statement  on  motion  for  new  trial,  as  one  not  ex- 
tending the  time  to  file  statement,  and  we  shall  not  stop  to 
inquire  whether  the  record  could  have  been  amended  if  the 
April  term  had  expired;  although  there  is  high  authority 
that  it  might  have  been  done  even  in  that  case.  (Spanagel 
v.  Dellinger,  34  Cal.  481;  Frink  v.  Frink,  43  N.  H.  514.) 

There  is  no  doubt  that  a  court  may  amend  its  records 
during  the  term  in  which  they  are  entered.  Under  the  stat- 
ute (1875,  119)  the  court  had  power  to  adjourn  or  extend 
the  April  term  over  the  time  fixed  by  law  for  the  commence- 
ment of  another  term.  If  it  did  so,  it  had  authority  to 
amend  the  record  in  question.  In  the  absence  of  any  show- 
ing to  the  contrary,  we  must  presume  in  favor  of  the  regu- 
larity of  the  proceedings  and  the  correctness  of  the  rulings 
of  the  court  below.  We  conclude,  therefore,  that  the  April 
term  was  extended,  and  that  upon  the  proofs,  which  were 
conflicting,  and  the  knowledge  and  conscience  of  the  court, 
the  record  was  amended  so  as  to  confo;rm  to  the  truth,  and 
that  the  court  had  authority  so  to  do. 

Second.  Was  the  refusal  to  dismiss  defendants'  applica- 
tion for  new  trial  error? 

No  other  reason  has  been  given  against  the  correctness  of 
the  court's  ruliug  than  this:  It  is  said,  **The  motiou  for 
new  trial  rests  entirely  upon  the  statement  made  and  settled 
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before  the  motion  is  heard;  and  the  order  of  April  23,  as  it 
appears  in  that  statement,  shows  that  the  time  for  filing  it 
was  not  extended  until  more  than  five  days  after  notice  of 
motion  for  a  new  trial  had  been  given,  and  consequently 
tbe  right  to  a  new  trial  was  waived." 

The  action  of  the  court  in  amending  the  record  before 
granting  a  new  trial  being  upheld,  it  follows  that  the  state- 
ment was  in  fact  filed  and  served  in  time;  and,  in  law,  the 
amended  record,  by  relation,  became  the  record  of  the 
court's  order  from  the  time  it  was  made.  Such  being  the 
case,  it  must  be  admitted  that  any  objection  to  the  efifect 
that  it  was  not  so  filed  and  served  is  extremely  technical, 
and  ought  not  to  prevail,  unless  the  law,  or  the  well-estab- 
lished rule  of  practice,  justifies  that  result. 

The  statute  in  relation  to  new  trials  (Comp.  L.  1258)  pro- 
vides that,  **  On  the  argument  reference  may  also  be  made 
to  the  pleadings,  depositions,  and  documentary  evidence  on 
file,  testimony  taken  and  written  out  by  a  short-hand  report- 
er *  *  *  and  the  minutes  of  the  court.  The  statement 
thus  used,  in  connection  with  such  pleadings  *  *  * 
and  minutes  of  the  court  as  are  read  or  referred  to  on 
tbe  hearing,  shall  constitute,  without  further  statement, 
the  papers  to  be  used  on  appeal  from  the  order  granting  or 
refusing  a  new  trial.  *  *  *  To  identify  any  depositions 
*  *  *  or  minutes  of  the  court,  read  or  referred  to  on 
the  hearing,  it  shall  be  sufficient  that  the  judge  designate 
them  as  having  been  read  or  referred  to,  in  his  certificate  to 
be  for  that  purpose  by  him  made  thereon."  We  quote  the 
above  for  the  purpose  of  showing  that  certain  things  speci- 
fied, and  among  them  the  records  of  the  court,  may  be 
acted  upon  in  the  trial  court  on  a  motion  for  a  new  trial, 
without  being  inserted  in  the  statement,  and  that  the  only 
reason  why  a  subsequent  designation  by  the  judge  is  re- 
quired is  that  this  court,  on  appeal  from  the  order  granting 
or  denjing  a  new  trial,  may  knbw  upon  what  the  court  be- 
low based  its  order.  When  there  is  no  statement  on  appeal, 
the  records  of  the  lower  court,  etc.,  must  be  so  designated 
or  put  in  the  statement,  or  this  court  can  not  consider  them; 
but  when  there  is  a  statement  on  appeal  from  an  order, 
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there  is  another  method  of  bringing  here  the  records  and 
papers  used  on  the  hearing  in  the  court  below.  The 
statute  provides  that,  **0n  an  appeal  from  an  *  ^  * 
order  the  appellant  shall  furnish  the  court  with  a  copy  of 
*  *  *  the  order  appealed  from,  and  a  copy  of  the 
papers  used  on  the  hearing  in  the  court  below,  such  copies 
to  be  certified  by  the  clerk  to  be  correct." 

In  this  case,  by  a  statement  on  appeal  properly  settled  by 
the  judge  and  certified  by  the  clerk,  appellants  present  not 
only  a  copy  of  the  amended  order,  but  also  copies  of  all 
the  minutes  of  the  proceedings  of  the  court  showing  upon 
what  the  court  below  acted  in  making  the  amendment, 
thus  producing  a  record  in  this  court  concerning  the  mat- 
ters in  hand,  which  imports  the  same  verity  as  a  statement 
on  motion  for  new  trial,  accompanied  with  the  same  rec- 
ords designated  by  the  judge  according  to  the  statute. 
The  court  had  a  right  to  act  upon  its  own  records  in  making 
its  order.  But  having  amended  them  without  amending 
the  statement,  so  that  it  should  conform  thereto,  it  was  nec- 
essary that  the  facts  upon  which  the  court  acted  should  be 
presented  to  this  court,  according  to  the  requirements  of 
the  statute.  That  was  done  by  a  statement  on  appeal  from 
the  several  orders  appealed  from.  (See  dissenting  opinion 
of  Mr.  Justice  Sawyer  in  Quivey  v.  Gambert,  32  Cal.  318- 
322,  and  Spanagel  v.  Dellingei^  34  Cal.  476.) 

It  is  next  urged  that  the  only  method  of  correcting  the 
errors  complained  of  by  respondents,  and  especially  those 
upon  which  the  court  below  based  its  order  granting  a  new 
trial,  was  by  an  appeal  from  the  judgment,  and  that  they 
could  not  be  reached  by  a  motion  for  new  trial.  One  of 
the  statutory  grounds  for  a  new  trial  is,  "  Insufficiency  of 
evidence  to  justify  the  verdict  or  other  decision^  or  that  it  is 
against  law."  One  of  the  grounds  stated  by  respondents  in 
their  notice  of  motion  for  new  trial  is,  that  **  the  cfecision 
and  decree  are  against  law."*  It  is  fair  to  presume  that  the 
word  ''decision,"  in  notice,  was  used  in  the  sisnse  in  which 
it  is  used  in  the  statute.  It  has  been  decided  by  the  su- 
preme court  of  California,  and,  we  think,  correctly,  that 
''the  terms  'verdict  and  decision,'  as  used  in  the  statute, 
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are  apposifcional;  that  what  is  predicated  of  one,  is,  also,  of 
the  other.     There  are  two  kinds   of  verdict — general  and 
special.     The  first  finds  the  law  and  the  facts;  the  second, 
the  facts  alone.     The  findings  of  fact  by  a  court  or  referee 
are  like  the  special  verdict  of  a  jury;  and  the  conclusions 
of  law  drawn  therefrom  are  similar  to  a  general  verdict  in 
a  case  wherein  the  jury  have  found  a  general  and  special 
verdict.     It  was  decided  in  Barnes  v.  Sabron,  10  Nev.  248, 
that  upon  an  application  for  new  trial,  under  the  statutory 
ground  above  stated,  the  court  was  authorized  to  decide 
whether  the  findings  of  fact  sustained  the  judgment,  and 
that  its  action  in  that  regard  could  be  reviewed  by  this 
court  on  appeal  from  an  order  overruling  plaintifi^s'  motion 
for  new  trial.     But  the  precise  question  there  decided  does 
not  necessarily  arise  here,  for  in  this  case,  if  it  be  admitted 
that  the  findings  of  fact  support  the  judgment,  we  are  still 
met  with  this  question :  Is  the  decision  of  a  court  or  referee 
against  law,  if  its,  or  his,  findings  of  fact  and  conclusions 
of  law  are  outside  of  the  issues  raised,  or  the  facts  admit- 
ted, by  the  pleadings,  when  such  findings  and  conclusions 
are  followed  by  a  judgment  consistent  with  them,  but  in- 
consistent with  the  pleadings?    If  it  is,  it  is  the  duty  of 
this  court  to  review  the  order  granting  a  new  trial  in  this 
case,  as  it  was  the  duty  of  the  court  below  to  decide  the 
question  there.     That  a  judgment  must  accord  with,  and 
be  sustained  by,  the  pleadings  of  the  party  in  whose  favor 
it  is  rendered  is  common  learning;  and  no  court,  jury,  or 
referee  has  any  authority  to  find  a  fact  or  draw  therefrom  a 
legal  conclusion  which  is  outside  of  the  issues.     The  stat- 
ute is  decisive  of  this  question  without  reference  to  adju- 
dicated cases.     Section  1211  Compiled  Laws  provides  that, 
**the  relief  granted  to  the  plaiutiflf,  if  there  be  no  answer, 
shall  not  exceed  that  which  he  shall  have  demanded  in  his 
complaint;  but  in  any  other  case  the  court  may  grant  him 
any  relief  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue."     Mr.  Bliss,  in  his  Code 
Pleading,  says:  "  The  pleader  should  bear  in  mind  the  lan- 
guage of  the  rule,  and  that  he  will  not  be  entitled  to  any 
relief  that  the  evidence  alone  shows  him  entitled  to.     It  is 
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tbe  rule  in  chancery,  not  affected  by  the  code,  that  a  party 
must  recover  according  to  the  case  made  by  the  complaint, 
or  not  at  all;  ^secundum  allegata  as  well  as  probata,^  " 

In  Simmons  v.  Hamilton,  vol.  7,  No.  23,  p.*  947,  Pacific 
Coast  Law  Journal,  it  is  said:  ''Upon  the  facts  found, 
whether  found  by  the  finding  of  a  court,  or  the  report  of  a 
referee,  or  the  special  verdict  of  a  jury,  the  court  must  de- 
cide the  law  of  the  facts  before  ordering  judgment;  and  if 
its  decision  is  contrary  to,  or  inconsistent  with,  the  plead- 
ings in  the  case,  or  is,  in  any  respect,  contrary  to  law,  a  new 
tiial  should  be  granted."  That  was  an  appeal  from  an  order 
granting  a  new  trial.  So,  also,  was  Martin  v.  Mat/ield,  49 
Oal.  44.  There  the  appellants,  in  their  notice  of  intention, 
put  their  motion  upon  the  ground  of  **  insufficiency  of  evi- 
dence to  justify  the  judgment,  and  that  it  is  against  law." 
The  court  said  that  neither  was  a  statutory  ground.  Mr. 
Justice  Bhodes  said :  **The  grounds  of  the  motion  should 
have  been  directed  to  the  finding.''  *  *  *  **  As  was  stated 
in  passing  on  the  question  of  the  sufficiency  of  the  notice  of 
the  motion,  this  ground  is  objectionable,  because  it  does 
not  attack  the  finding,''  And  in  Shepard  v.  McNeil,  38  Cal. 
74,  where  a  new  trial  was  granted  *'on  the  ground  that  the 
plaintiff  has  entered  a  personal  judgment  against  defend- 
ants," the  court  said:  ** Besides,  it  is  no  ground  for  a  new 
trial  of  the  issues  of  fact,  that  the  judgment  is  broader  than 
the  facts  alleged  and  found  would  justify.  Such  an  error  in^ 
no  way  affected  the  findings.  The  error  occurred  in  enter- 
ing the  judgment  subsequent  to  the  findings.  It  did  not 
occur  in  the  course  of  the  trial,  but  afterward,  and  it  is, 
therefore,  not  one  of  the  grounds  for  a  new  trial.  There  is 
no  complaint  that  the  findings  were  incorrect  in  this  par- 
ticuLir.  The  point  is  not  specified  in  the  statement  as  a 
ground  for  new  trial.  If  there  was  any  error  in  entering 
the  judgment,  the  defendants  have  their  remedy  by  appeal 
from  the  judgment  itself  on  the  judgment  roll.  The  order 
granting  a  new  trial  on  the  ground  stated  is  erroneous." 

From  the  foregoing,  as  well  as  upon  reason,  we  conclude 
that,  if  the  decision  or  finding  of  a  court  or  referee  is 
against  hiw,  a  new  trial  is  the  proper  remedy,  and  that  the 
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decision  is  against  law  if  it  is  contrary  to,  or  inconsistent 
with,  the  case  made  and  embraced  within  the  issue. 

It  becomes  necessary,  then,  to  examine  the  complaint  in 
connection  with  the  findings.  We  agree  with  counsel  for 
appellants  that  the  demurrer  to  the  complaint  was  properly 
overruled.  It  stated  a  cause  of  action  against  the  personal 
defendants,  and  under  the  circumstances  alleged,  it  was 
proper  to  make  the  corporation  a  party  defendant.  (Heath 
et  ah  V.  Erie  R.  B,  Co,,  8  Blatch.  393  et  seq.;  Hodges  v.  N. 
E,  Sa-ew  Co,,  1  E.  I.  340.) 

The  complaint  was  ambiguous  and  uncertain  in  many  re- 
spects, but  those  faults  were  waived  by  failing  to  demur 
specially.  It  is  not  necessary,  therefore,  to  decide  whether 
or  not  the  question  as  to  the  suiBciency  of  the  complaint 
can  be  considered  except  on  appeal  from  the  judgment. 
Nor  do  we  think  it  necessary  to  decide  whether  or  not  the 
court  was  correct  in  holding,  from  the  structure  of  tlie 
complaint  and  the  character  of  relief  sought,  that  plaintiflfs 
waived  the  alleged  torts,  and  that  the  action  as  to  the  thir* 
teen  thousand  five  hundred  shares  of  stock  was  for  its  value, 
ratifying  the  sale  to  the  defendants. 

In  the  complaint  it  is  alleged  that  in  pursuance  of  an  un- 
lawful conspiracy  the  personal  defendants  had  levied  the 
thirteenth  assessment,  for  the  collection  of  which  plaintiffs' 
stock  was  advertised  to  be  sold,  and  would  be  sold,  if  the 
.sale  was  not  restrained.  When  the  complaint  was  filed  the 
sale  had  not  taken  place  under  that  assessment,  and  the 
fourteenth  was  not  heard  of.  No  amended  or  supplemental 
complaint  was  filed.  As  to  the  last  assessment  and  the 
sales  thereunder  the  pleadings  are  silent,  and  there  is  no 
allegation  or  intimation  of  fraud  in  relation  thereto. 

The  stock  of  plaintiffs  and  intervenor  was  bought  in  under 
these  assessments  by  the  corporation. 

Under  such  pleadings  the  referee  found  i\s  facts  that, 
**  assessments  thirteen  and  fourteen  were  wholly  unneces- 
sary, had  the  trustees  aforesaid  faithfully  administered  the 
business  of  the  company  and  faithfully  used  the  funds 
realized  by  the  twelve  assessments  previously  levied;  and 
tliat,  since  the  commencement  of  this  suit,  the  aforesaid 
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trustees  have  caused  the  stock  of  plaintiffs  and  intervenor 
to  be  sold  on  aforesaid  thirteenth  and  fourteenth  assess- 
ments." There  is  no  finding  that  the  thirteenth  and  four- 
teenth assessments  were  unnecessary,  in  fact,  when  they 
were  levied — but  only  that  they  would  not  have  been  neces- 
sary if  the  trustees  had  been  faithful  to  their  trusts. 

As  conclusions  of  law  the  referee  found  that,  **  these  two 
assessments  were  unnecessary;  were  made  to  defraud  the 
stockholders  and  in  order  to  sell  their  stock  or  compel  them 
to  pay  assessments;  that  they  were  only  needed  because  the 
defendants  had  failed  to  pay  their  assessments  on  the  stock 
held  by  them,  or  otherwise  had  converted  the  money  so 
collected  to  their  own  use;  that  the  two  assessments  were 
fraudulent  and  void;  that  plaintiffs  were  entitled  to  have 
them  so  declared,  and  all  sales  thereunder  set  aside  and  an- 
nulled, and  all  stock  held  in  said  company  restored  to  its 
owners  at  the  time  of,  and  prior  to,  any  sales  under  said 
assessments."    The  decree  was  entered  accordingly. 

It  is  hardly  claimed  by  counsel  for  appellants  that  the  is- 
sues made  by  the  written  pleadings  justified  the  action  of 
the  referee;  but  it  is  said  that  the  respondents  introduced 
evidence  in  relation  to  assessments  thirteen  and  fourteen, 
and  thereby  submitted  an  "implied"  issue  to  the  referee 
upon  which  it  was  his  duty  to  find;  that  they  defended  the 
case  upon  the  theory  that  the  averments  in  the  complaint 
were  sufficient  to  authorize  an  investigation  of  the  affairs  of 
the  company  up  to  and  including  the  sale  under  assessment 
fourteen,  and  that  having  taken  the  chances  of  introducing 
the  evidence  under  the  pleadings,  they  must  abide  the  re- 
sult. This  theory  of  pleading  finds  no  support  in  the  stat- 
ute, in  adjudicated  cases,  or  in  reason.  Pleadings  are  the 
formal  allegations  by  the  parties  of  their  respective  claims 
or  defenses,  and  in  the  district  court  must  be  in  writing; 
**  Every  pleading  shall  be  subscribed  by  the  party  or  his 
attorney."  (Comp.  L.1114.)  Civil  actions  are  commenced 
hy  filing  a  complaint  and  issuing  a  summons  (Comp.  L. 
1085);  and  **  the  complaint  shall  contain  *  *  *  a  state- 
ment of  the  facts  constituting  the  cause  of  action  in  ordinary 
and  concise  language."    (Comp.  L.  11.02.) 
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"The  court  can  not,  properly,  even  by  consent  of  parties, 
pass  upon  questions  not  raised  by  the  written  allegations  of 
the  pleadings."  {Bogga  v.  Merced  M.  Co.,  14  Cal.  356;  see 
Swan  V.  Smith,  13  Nev.  260;  Bliss  on  Code  Pleading,  sees. 
135,  138.) 

It  is  undoubtedly  the  law  that  defective  pleadings  are 
sometimes  cured  by  verdict  or  other  decision.  In  Mc- 
Allister  v.  lloioell  (42  Ind.  26),  no  replication  was  filed  to  an 
affirmative  answer,  and  it  was  held  that  inasfliuch  as  the 
cause  had  been  tried  without  a  replication,  the  answer 
should  be  deemed  to  have  been  controverted  on  the  trial  in 
the  same  manner  as  if  a  replication  had  been  filed. 

In  Smith  v.  Bums,  8  Kan.  201,  the  court  say:  **  We  think 
the  statement  in  the  petition  was  defective,  and  should 
have  been  held  so  if  it  had  been  attacked  at  the  proper 
time  and  in  the  proper  manner.  But  the  objection  now 
comes  too  late.  The  petition  was  not  defective  because  it 
failed  to  state  some  material  fact,  but  it  was  defective  because 
it  stated  a  material  fact  in  a  defective  manner.  *  *  * 
It  is  a  general  principle  of  law  that  where  a  material  fact  is 
stated  in  a  pleading,  but  stated  defectively,  the  defect  will 
be  cured  by  a  verdict  of  the  jury  or  a  finding  of  the  court." 
The  general  doctrine  is  well  stated  in  Dickinson  v.  Hays,  4 
Blackf.  45:  ''  The  doctrine  is  now  settled  that  if  there  is  a 
canse  of  action  stated,  although  it  may  be  ambiguously, 
inaccurately,  and  defectively  stated,  yet  a  general  verdict 
cures  the  defects,  because  it  will  be  presumed  that  all  cir- 
cumstances, both  in  form  and  substance,  necessary  to  com- 
plete the  cause  of  action  thus  defectively  stated,  were  proved 
at  the  trial.  But  where  there  is  no  cause  of  action  stated, 
as  in  cases  of  this  kind,  if  the  contract  or  the  consideration 
be  entirely  omitted,  the  omission  is  not  cured,  for  the 
party  could  not  be  allowed  to  prove  that  which  he  had  en- 
tirely omitted  to  state,  and  therefore  no  presumption  in  his 
favor  could  arise."  (See  Barron  v.  Friuh,  30  Cal.  489.) 
Here  no  cause  of  action  was  stated,  or  attempted  to  be 
stated  in  relation  to  the  fourteenth  assessment,  and  as  to 
the  thirteenth  there  were  no  allegations  except  as  above  set 
forth. 

Vol.  XVI— 12 
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But,  aside  from  the  law,  it  is  far  from  true,  judging  from 
the  record,  that  defendants  defended  the  case  upon  the 
theory  that  the  complaint  was  sufficient  to  authorize  an  in- 
vestigation of  the  affairs  of  the  company  up  to  and  includ- 
ing the  sale  under  the  fourteenth  assessment.  On  page  110 
of  the  transcript  it  appears  that,  **the  defendants  objected 
to  any  examination  of  the  affairs  of  the  company  after  the 
filing  of  complaint  December  26,  1877,"  and  thereupon  the 
referee  ruled  that,  "all  transactions  since  filing  of  complaint 
will  be  rejected,  except  where  embodying  transactions  be- 
fore suit,  and  the  items  afterwards  will  be  considered  and 
treated  as  surplusage,  incidentally  connected  with  matters 
occurring  before  suit."  No  objection  was  made  or  excep- 
tion taken  to  this  ruling,  which  was  undoubtedly  correct, 
under  the  pleadings.  Subsequently  (page  379)  defendants 
made  the  same  objection,  and  a  ruling  was  reserved.  Again 
(page  111),  plaintiffs  objected  to  a  question  for  the  same 
reason.  Again  (page  256),  plaintiffs  objected  to  Exhibit  L, 
as  incompetent,  and  that  all  items  in  the  account  subse- 
quent to  the  commencement  of  this  suit  should  be  disre- 
^'garded.  Oti  page  258  defendants  objected  to  questions 
upon  same  ground.  It  is  true  that  some  evidence  was  ad- 
mitted concerning  matters  subsequent  to  Dc-'cember  26, 
1877,  but  both  parties  had  a  right  to  think  it  would  be  con- 
sidered  as  stated  by  the  referee  at  page  111. 

From  a  legal  standpoint,  what  has  been  said  concerning 
the  two  assessments,  etc.,  is  equally  true  in  relation  to  the 
stock  alleged  to  have  been  fraudulently  appropriated.  De- 
fendants are  charged  with  Appropriating  thirteen  thousand 
five  hundred  shares  only,  while  the  referee  found  that  they 
had  appropriated  fifteen  thousand  seven  hundred  shares, 
and  in  addition,  had  purchased  for  the  company  six  thou- 
sand two  hundred  and  forty  shares  at  delinquent  sales, 
making  in  all  twenty-one  thousand  nine  hundred  and  forty 
shares  purchased  before  this  suit  was  brought,  while  they 
were  only  charged  with  having  purchased  fifteen  thousand 
two  hundred  shares.  The  sale  of  the  entire  fifteen  thousand 
seven  hundred  shares  was  declared  void,  and  plaintiffs  were 
found  entitled  to  recover  the  same  for  the  company,  except 
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suck  shares  as  had  beea  restored  to  the  company  at  subse- 
qaent  delinquent  sales.  It  was  found  that  plaintiffs'  and 
intervenor's  title  to  six  thousand  five  hundred  shares  was 
valid;  that  five  hundred  shares  standing  in  the  names  of 
defendants  on  the  twenty-first  of  November,  1874,  by  valid 
purchase,  should  be  canceled  as  the  source  of  title  to  the 
five  thousand  shares,  and  that  all  sales  or  transfers  of  any 
portion  of  said  twenty-one  thousand  nine  hundred  and  forty 
shares  were  void.  In  the  particulars  specified,  especially, 
we  think  the  decision  of  the  referee  was  not  justified  by  the 
pleadings,  and  consequently  that  it  is  against  law. 

lu  this  connection  it  is  proper  to  say  also,  that  we  are 
of  opinion  the  referee  erred  in  declaring  the  assessment 
of  stock  under  the  thirteenth  and  fourteenth  assessments 
and  sales  thereunder  invalid,  because  the  trustees  had  pre- 
viously misappropriated  the  funds,  admitting  that  they  did 
so.  It  was  not  disputed  that  the  company  had  no  funds, 
and  that  they  were  needed  for  legitimate  purposes  was  not 
denied.  Had  the  trustees  become  possessed  of  the  stock 
in  pursuance  of  a  fraudulent  conspiracy,  equiUy  would  nol^ 
permit  them  to  enjoy  their  ill-gotten  gains.  But  the  com- 
pany bought  in  the  stock,  and  so  far  as  the  record  shows, 
held  it  at  the  time  of  the  trial.  If  the  levy  and  sale  were  . 
unlawfully  made,  they  might  be  set  aside  under  proper 
pleadings,  perhaps,  but  we  are  unable  to  see  that  they  were 
invalid  under  existing  circumstances,  because  the  trustees 
had  previously  misappropriated  the  company's  funds,  there- 
by causing  the  existing  necessity.  Had  the  trustees  stolen 
the  funds,  the  company's  necessities  would  have  been  as 
urgent  as  they  would  have  been  if  others  had  committed 
the  theft,  without  the  fault  of  the  trustees.  If  other  trust- 
ees bad  been  elected  immediately  before  the  thirteenth  ag- 
sessment  was  levied,  and  finding  an  empty  treasury,  had 
levied  the  thirteenth  and  fourteenth  assessments,  and  had 
sold  delinquent  stock  thereunder  to  the  company,  in  the  ab- 
sence of  other  purchasers,  it  would  hardly  be  claimed  that 
the  sales  would  have  been  void,  for  the  reason  that  previous 
trustees  had  misappropriated  the  funds  of  the  company. 
If  the  trustees  did  what  they  are  charged  with  doing,  they 
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are  responsible  for  their  malfeasance,  but  the  sales  were 
not  void  because  they  supplied  funds  then  required,  which 
would  not  have  been  necessary  if  they  had  been  faithful  to 
their  trusts.  Finally,  did  the  court  err  in  denying  plaint- 
iffs' application  to  amend  their  complaint,  so  that  it  should 
conform  to  the  findings  of  the  referee?  We  are  unable  to 
say,  and  so  was  the  court  below,  that  defendants  expected, 
or  had  reason  to  think  that,  the  affairs  of  the  company,  sub- 
sequent to  the  commencement  of  the  action,  would  be  in- 
quired into  with  the  view  of  arriving  at  a  judicial  settlement 
of  the  same,  or  that  the  case  was,  in  fact,  tried  upon  that 
theory.  The  contrary  plainly  appears.-  Such  being  the 
case,  it  would  have  been  an  unwarrantable  exercise  of 
power  to  have  permitted  the  amendment  at  the  time  it  was 
asked.  For  the  same  reason  we  can  not  attempt  to  settle 
the  rights  of  the  parties  from  the  facts  before  us,  however 
desirable  it  may  be  to  do  so. 
The  orders  appealed  from  are  affirmed. 


[No.  1,043.] 

S.    BUCKLEY,    Appellant,    v.    ARMINA   BUCKLEY, 

Administratrix  of  the  Estate  op  Henry  A.  Buckley, 
Deceased,  Eespondent. 

Marriage  of  Administratrix  of  an  Estate— Effect  of.— Defendant,  prior 
to  the  trial,  married  J.  V.  Peers:  Ileldf  that  this  marriage  extinguished 
her  authority  as  administratrix  of  the  estate,  but  did  not  deprive  her  of 
the  right  to  retain  possession  of  the  property  of  the  estate  until  the  ap- 
pointment of  her  successor,  or  until  otherwise  ordered  by  the  court. 

Idem— Possession  of  Personal  Property — Presumption. — At  the  time  this 
action  was  commenced,  defendant,  as  administratrix,  had  the  right  of 
possession  to  a  band  of  sheep:  Ildd^  that  her  possession  having  been 
•  lawful  while  her  authority  as  administratrix  continued,  the  presumption 
is,  nothing  to  the  contrary  appearing,  that  it  continued  lawful  after  her 
marriage,  especially  against  a  wrong-doer. 

Parties  to  Suit — Husband  of  Administratrix — Unprejudicial  Error. 
J /eld  J  that  even  if  the  rourt  technically  eiTed  in  refusing  to  make  the  hus- 
band of  the  administratrix  a  party  defendant,  it  was  an  error  that  did  not 
prejudice  the  rights  of  the  plaintiff. 

Books  of  Account — When  Admissible  in  Evidence. — A  memorandum 
bool;  kept  by  the  deceased,  which  was  shown  to  be  principally  in  hi* 
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handwriting,  and  the  entries  made  about  the  time  when  the  transactions 
occurred,  and  the  book  one  by  which  the  deceased  settled  with  parties 
with  whom  he  had  business:  Ileldf  admissible  in  evidence. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

Upon  the  part  of  the  defendant,  among  other  things,  a 
certain  memorandum  book  was  offered  in  evidence;  defend- 
ant, who  was  the  only  witness  as  to  the  time  when  entries 
were  made,  gave  testimony  tending  to  show  that  the  en- 
tries were  made  by  Henry  A.  Buckley  and  witness,  and 
principally  in  deceased  Henry  A.  Buckley's  life-time,  and 
all  of  them  at  about  the  time  the  respective  transactions 
occurred;  that  it  was  the  book  by  which  deceased  settled 
with  other  persons  with  whom  he  had  business;  that  wit- 
ness knows  the  book  and  that  it  is  Henry's  book  of  ac- 
counts, in  which  he  kept  his  dealings  with  other  persons 
in  his  handwriting  and  in  defendant's;  that  he  was  in  the 
habit  of  making  his  entries  generally  when  the  transactions 
which  they  alluded  to  occurred;  that  defendant  knows  when 
entries  were  made  in  relation  to  the  number  of  sheep  re- 
ceived from  plaintiff  and  as  to  number  of  sheep  returned  to 
Lim,  and  that  defendant  was  present  at  the  time  sucb  en- 
tries were  made  by  Henry  A.  Buckley,  and  saw  him  make 
them;  that  entry  dated  November  12,  1870,  was  in  Henry's 
handwriting,  but  defendant  could  not  be  sure  she  was  pres- 
ent when  this  entry  was  made. 

Leidis  &  Deals  for  Appellant: 

I.  The  marriage  of  defendant  operated  as  a  revocation  of 
her  authority.  (1  Comp.  L.,  sec.  536;  14  Mass.  295;  36 
N.  T.  622.) 

II.  The  court  should  have  allowed  the  plaintiff  to  make 
defendant's  husband  a  party.     (5  Paige,  34.) 

III.  It  was  error  to  admit  in  evidence  the  memorandum 
book  of  Henry  A.  Buckley.  (1  Greenl.  Ev.,  sec.  119,  n.; 
4  Watts,  258;  9  Conn.  344,  348;  4  Yates,  341;  2  Bay,  173; 
2McCord,  328;  4  Id.  76.) 

IV.  The  action  is  brought  against  Armina  Buckley  in- 
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dividually,  and  not  in  her  capacity  as  administratrix.  If 
the  suit  was  intended  to  be  against  her  in  her  official  char- 
acter, the  action  should  have  been  against  her,  as  adminis- 
tratrix. (6  N.  T.  168,  172;  2  Barb.  368;  22  How.  372;  6 
Hill,  240;  4  Id.  136;  6  Wend.  36;  1  Wait's  Pr.  470.) 

William  Cain,  for  Bespondent: 

I.  It  is  immaterial  whether  this  is  an  action  against 
Armina  Buckley  personally  or  as  administratrix.  In  neither 
case  ought  her  husband  be  joined  with  her.  If  against  her 
personally  as  a  defendant,  the  action  did  not  abate  by  her 
marriage.  (2  Eq.  Abr.,  sec.  4;  Doe  v.  Butcfier,  3  Mau.  &  S. 
557;  Cooper  v.  Munchin,  4  East,  521;  Quackenbiish  v.  Leon- 
ard, 10  Paige,  133;  Heller  v.  BosseUe,  6  Hun,  631;  Roive  v. 
Smilh,  45  N.  T.  230;  Baum  v.  Mullen,  47  Id.  577;  Alderson 
V.  Bell,  9  Oal.  321;  Wilson  v.  Wilson,  36  Id.  447;  Civil  Pr, 
Act,  sees.  7,  8.) 

II.  If  sued  as  administratrix,  her  husband  was  not  a 
proper  party  defendant,  not  being  entitled  to  adminis- 
ter upon  the  estate  in  case  of  her  disability.  (1  Comp.  Li. 
532.) 

III.  And  she  would  be  entitled  to  be  treated  for  pur- 
poses of  settlement  and  remedies  as  administratrix  in  office, 
notwithstanding  her  marriage.  (Bogers  v.  Hoberlein,  11 
Cal.  129.) 

IV.  She  was  sued  as  administratrix,  the  word  "as"  being 
omitted  did  not  of  itself  make  it  an  action  against  her  per- 
sonally. (Abbott's  Trial  Evidence,  55;  Merrill  \,  Seaman, 
6  N.  Y.  168;  Smith  v.  Levinus,  8  Id.  474;  Chouteatiy.  Suy- 
dam,  21  Id.  183;  1  Estee's  PI.  239;  BucUey  v.  BuoMey,  9 
Nev.  373.) 

By  the  Court,  Leonard,  C.  J.: 

This  is  the  third  appeal  of  this  case.  (12  Nev.  428;  9  Id. 
373.)  Prior  to  the  last  trial  in  the  court  below,  the  de- 
fendant married  J.  V.  Peers,  whose  wife  she  was  at  the  time 
of  the  trial.  Before  the  jury  was  impaneled  plaintiff 
moved  the  court  for  leave  to  file  a  supplemental  complaint, 
alleging  such  marriage  in  August,  1876.     The  last  trial  was 
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in  April,  1880.  Defendant  recovered  verdict  and  judgment, 
awarding  to  her  a  return  of  two  thousand  and  fifty  sheep, 
or,  in  case  a  return  could  not  be  had,  their  value,  fixed  at 
three  dollars  per  head,  together  with  legal  interest  as  dam- 
ages, from  November  5,  1873,  the  date  of  their  seizure  by 
plaiutiflf.  Defendant  testified  that  she  married  Peers  in 
August,  1876;  whereupon  plaintiff  again  moved  for  leave 
to  make  him  party  defendant.  The  motion  was  denied,  and 
plaintiff  moved  to  strike  out  all  the  testimony  given  for 
defendant,  upon  the  ground  that  it  was  irrelevant  and 
immaterial,  and  did  not  tend  to  show  any  right  in  the 
defendant  to  a  return  of  the  property,  she  having  married 
since  the  bringiug  of  this  suit.  That  motion  was  also 
denied. 

The  court  instructed  the  jury  as  follows:  "As  it  is  ad- 
mitted that  the  plaintiff  leased  the  sheep  in  question  to 
Henry  A.  Buckley,  now,  so  far  as  the  defendant  claims  that 
the  said  Henry  A.  Buckley  afterwards  obtained  title  to  a 
part  or  the  whole  of  the  said  sheep,  by  means  of  an  exchange 
or  trade  of  sheep,  the  burden  of  proof  is  on  the  defendant, 
and  before  you  can  legally  find  in  her  favor  as  to  the  ac- 
quiring of  title  by  such  exchange  or  trade,  that  fact  must 
be  established  by  a  preponderance  of  the  evidence  admit- 
ted in  the  case  for  your  consideration;  and  unless  such  ex- 
change or  trade  is  established  by  a  preponderance  of  evi- 
dence in  the  case,  you  must  find  for  plaintiff  as  to  such  sheep 
so  claimed  by  defendant  to  have  been  so  acquired  by  Henry 
A.  Buckley." 

Upon  that  instruction  the  jury  found  as  above  stated;  and 
there  is  ample  testimony  to  support  the  finding  that,  the 
title  became  vested  in  Henry  A.  Buckley,  and,  consequently 
that  plaintiff  had  no  right  to  the  possession  of  the  property, 
whether  the  defendant  after  her  marriage  had  such  right  or 
not.  Defendant's  marriage  undoubtedly  extinguished  her 
authority  as  administratrix;  but  it  by  no  means  follows  from 
that  fact  that,  she  had  not  the  right  to  retain  possession  of 
the  property  of  the  estate  until  the  appointment  of  her  suc- 
cessor, or  until  otherwise  ordered  by  the  court.  One  of  her 
most  important  duties  was  to  account  for  all  the  property 
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of  the  estate  which  had  come  into  her  possession;  and  for  a 
failure  so  to  do  she  is  liable.  From  the  verdict  of  the  jury 
the  plaintiff  had  no  more  right  to  the  possession  of  this  prop- 
erty than  any  other  stranger.  His  taking  and  detention 
were  wrongful,  although  he  observed  the  forms  of  law 
in  so  doing. 

At  the  time  this  action  was  commenced,  the  defendant 
had  the  right  of  possession,  by  reason  of  her  duty  as  ad- 
ministratrix to  take  control  of  the  property  of  the  estate; 
and  at  the  time  of  trial,  so  far  as  the  record  shows,  she  was 
still  entitled  to  its  possession,  because  of  her  responsibility 
to  the  estate.  Her  possession  having  been  lawful  while  her 
authority  as  administratrix  continued,  nothing  to  the  con- 
trary appearing,. the  presumption  is  that  it  was  lawful  after 
her  marriaga,  especially  as  against  a  wrong-doer.  (Wells 
on  Replevin,  69,  71.)  Having  no  rights  in  the  property, 
plaintiff's  duty  was  to  return  it  to  defendant's  rightful  pos- 
session, to  be  accounted  for  by  her  as  required  by  law. 
This  much  is  true  upon  the  supposition  that  she  had  merely 
a  special  property  in  the  sheep,  by  reason  of  her  former 
official  capacity,  and  her  liability  to  the  estate,  in  case  of 
failure  to  account  for  them  according  to  law,  while,  if  she 
had  a  general  property  in  them,  because  of  her  relation  to 
Henry  A.  Buckley,  that  was  another  reason  for  awarding 
the  right  of  possession  to  her.  Besides,  if  the  court  erred, 
technically,  in  denying  the  motion  to  make  Peers  a  party 
defendant,  a  question  we  shall  not  consider,  it  was  an  error 
that  in  no  sense  prejudiced  the  rights  of  plaintiff.  If  he 
had  been  made  a  party,  the  result,  as  to  him,  must  have 
been  the  same.  The  jury  would  still  have  said  that  he  had 
no  rights  in  the  property  in  dispute. 

We  are  of  opinion,  also,  that  the  preliminary  proof  was 
sufficient  to  justify  the  court  in  admitting  in  evidence  the 
several  entries  contained  in  Henry  A.  Buckley's  memoran- 
dum book.     {BiixMey  v.  Buckley,  12  Nev,  442.) 

Finding  no  error  in  the  record,  the  judgment  and  order 
appealed  from  are  affirmed. 
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FNo.  1,033.] 

W.  C.  GASS,  Appellant,  v.  J.  C.  HAMPTON,  Bespondent, 

Transfer  op  Certificates  oJ"  Mining  Stock — When  True  Owner  is 
Estopped  from  Asserting  Title. — G.  deposited  with  the  Bank  of 
Virginia  certain  certificates  of  mining  stock  which  were  issued,  in  the 
usual  form,  in  the  name  of  different  parties,  and  indorsed  by  them,  as 
trustees,  to  be  held  as  collateral  security  for  any  indebtedness  that  then 
existed,  or  might  thereafter  be  incurred,  by  reason  of  any  purchase  or 
sale  of  stock  that  the  bank  might  make  for  G.  Subsequently  the  bank, 
without  the  knowledge  or  authority  of  G.,  delivered  these  certificates  of 
stock,  with  others,  to  H.  as  collateral  security  for  the  payment  of  a  loan 
made  by  him  to  the  bank  and  for  any  further  advances  that  might  be 
made.  H.  had  no  knowledge  that  G.  was  the  owner  of  the  stock:  Held, 
that  G.  could  not  recover  the  value  of  these  certificates  of  stock  against 
H.,  who  received  the  same  in  good  faith,  believing  them  to  be  the  prop- 
erty of  the  bank. 

Idem— Indicia  of  Ownership. — A  party  who  places  another  in  a  position  to 
enable  him  to  commit  a  fraud,  should  suffer  the  loss  rather  than  an  in- 
nocent person  who  deals  with  him  on  the  faith  of  the  usual  iiidicia  of 
ownership  with  which  the  true  owner  has  invested  him. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  sufficiently  appear  in  the  opinion. 

jP.  M.  Hvffaker  and  M.  N.  Stone,  for  Appellant : 

I.  The  stock  in  controversy  is  personal  property,  and  the 
owner  can  follow  it  and  recover  the  possession  of  it  where- 
soever found.  (1  Hittell's  Code  and  Stats.  Cal.,  sec.  5324; 
2  Comp.  L.,  sec.  3397;  Mechanics'  Bank  v.  N.  Y.  &  N.  H. 
R.  B.  Co.,  13  N.  Y.  623;  Weston  \.  Bear  River  31.  Co.,  5 
Cal.  189;  Hawlyy.  Brumagin,  33  Id.  399;  Alkins  v.  Gamble, 
42  Id.  99;  Brewster  v.  Levin,  Id.  147;  Boylen  v.  Huguet,  8 
Nev.  353;  Bercichw.  Marye,  9  Id.  315;  Brookman  v.  Rotlis- 
child,  6  Eng.  Ch.  153;  Pars.  Cont.,  note.) 

II.  The  bank  held  the  stock  as  agent  or  broker  of  plaint- 
iff, consequently  with  no  power  of  disposition  of  it,  except 
by  direction  of  plaintiff,  therefore  no  authority  to  pledge  it 
for  a  debt  of  its  own,  and  any  such  pledge  conveyed  no  title 
to  the  pledgee  as  against  the  owner.  (Dunlap's  Paley  on 
Agency,  213;  Patterson  v.  Task,  2  Stra.  1178;  Dauhigny  v. 
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Duval,  5  T.  B.  604;  De  Bouchoutw,  Goldsmid,  5  Ves.  Jr.  211; 
Urqnharty.  Mclver,  4  Johns.  103;  Van  Jmrwgew.  Peahody,  1 
Mason,  440;  Kinder  v.  Shaw,  2  Mass.  398;  Odiorne  v.  Maxcy, 

13  Id.  181;  Jai-vis  v.  Rogers,  15  Id.  398;  Neiobold  v.  WriglU, 
4  Rawl.  (Penn.)  195;  Qiieirozw  Truman,  3  Barn.  &  Cress.  342; 
Stevens  \.  Wilson,  6  Hill,  513;  Learoyd  v.  Robinson,  12  M. 
&  W.  745;  Rodriguez  v.  Heffeman,  5  Johns.  Cli.  429;  Story 
on  Bailments,  sees.  325-6;  Hoffman  v.  Noble,  6  Mete.  (Mass.) 
74;  Warner  v.  Martin,  11  How.  (U.  S.)  209;  Holton  v.  ^S'/ntVi,  7 
N.  H.  446;  Story  on  Agency,  sec.  113,  note  5;  Beach  v.  Forsyth, 

14  Barb.  499;  Blackman  v.  Green,  24  Vt.  17;  Benny  v.  Pe- 
grram,  18  Mo.  191;  FuhnesiocJc  v.  iJaiY^^,  3  Mete.  (Ky.)  48;  2 
Kent's  Com.  625;  Edwards  on  Bailm.  214;  McCombie  v. 
Davies,  6  East,  538;  Wright  v.  Solomon,  19  Cal.  64;  Putnam 
V.  Lamphier,  36  Id.  158;  Hamilton  y.  Kennedy,  59  Tenn.  476; 
JS^yere^^  v.  ^S^fii/ns,  15  Wend.  474.) 

III.  The  Bank  of  Virginia  having  possession  of  this  stock 
had  no  autholity  to  dispose  of  it  to  another,  since  posses- 
sion alone  does  not  confer  title  to  personal  property,  being 
no  indication  of  ownership.  {Breioster  v.  Sime,  42  Cal.  147; 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  329;  Covill  v.  Hill,  4 
Denio,  323;  Ballard  v.  Burgett,  40  N.  T.  314;  Cushman  v. 
Thayer  Man.  Co.,  76  Id.  370,  et  seq.;  Weaver  v.  Barden,  49 
Id.  287.) 

IV.  Defendant  receiving  this  stock  of  tlie  manager  of  the 
Bank  of  Virginia,  and  out  of  the  usual  course  of  the  busi- 
ness of  the  bank,  which  was  to  buy  and  sell  stock  for  its 
customers  in  the  San  Francisco  market,  acquired  no  title  to 
it  as  against  the  plaintiff,  the  owner.  {Sallus  v.  Everett,  20 
Wend.  276;  Dame  v.  Baldwin,  8  Mass.  518;  Wheelioright  v. 
Depeysier,  1  Johns.  479;  Hasachy.  Weaver,  1  Teates,  478; 
Eastony.  Worthington,  5  Serg.  &  K.  130;  Broivning  v.  Magill, 
2  Har.  &  J.  308;  McGreiu  v.  Browder,  7  Mart.  (La.)  17;  Ro- 
land V.  Gundy,  5  Ohio,  202;  Lance  v.  Cotvan,  1  Dana 
(Ky.),  195;  Ventressy.  Smith,  10  Pet.  161;  Hoffman  y.  Carow, 
22  Weud.  318;  Pxitnam  v.  Lamphier,  36  Cal.  158;  Treadwell 
V.  Davis,  34  Id.  606;  Lyle  v.  Barker,  5  Binn.  457;  Heyden  & 
Smith's  case,  6  Co.  486;  Ltgersolly.  Vanbokkelin^  7  Cow.  670; 
Pomeroy  v.  Smith,  17  Pick.  85.) 
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V.  The  judgment  in  this  action  deprives  the  plaintiff*  of 
Lis  property  without  his  consent  and  without  due  process  of 
law,  and  is  therefore  erroneous.  (Covill  v.  Hill,  4  Denio,  327 ; 
SMunj  V.  McCoon,  4  Id.  332;  Wilson  v.  Little,  2  Corns.  443.) 

VI.  The  defendant  took  this  property  from  an  agent,  out 
of  the  usual  course  of  business  of  said  agent,  which  de- 
fendant at  the  time  knew  or  was  put  upon  such  inquiry  as  to 
charge  him  with  notice.     {Berry  v.  Anderson,  22  Ind.  36 ;• 
Davenport  v.  Peoria  Ins.  Co,,  17  Iowa,  276.) 

VII.  The  principle  of  estoppel  in  pais,  on  which  the 
case  of  Stone  v.  Marye  was  decided,  does  not  apply  to 
this  case,  and  the  plaintiff  has  done  no  act  by  which  de- 
fendant was  induced  to  act  with  reference  thereto,  and  on 
the  faith  of  which  he  did  act,  which  is  absolutely  essential 
to  constitute  an  estoppel,  which  can  never  bfe  invoked  in 
favor  of  one  who  deals  with  an  agent  out  of  the  usual 
course  of  business  of  such  agent,  {llolbrooh  v.  N.  J,  Zinc 
Co,,  57  N.  T.  616;  Bigelow  on  Es.  345,  437;  People^v.  Brown, 
67  111.  435;  Stevens  v.  Dennett, ^51  N.  H.  324;  Cushmany. 
Thayer  M.  Co.,  76  N.  T.  370. 

C,  H.  Belknap,  for  Bespondent: 

The  plaintiff  having  allowed  the  Bank  of  Virginia  to  ap- 
pear as  the  true  owner  of  the  certificates  of  stock,  is  es- 
topped from  asserting  his  title  to  the  same  as  against  de- 
fendant, who  had  no  knowledge  of  his  claim.  {Brewster 
V.  Sime,  42  Cal.  139;  Thompson  v.  Toland,  48  Id.  99; 
Crocker  v.  Crocker,  31  N.  Y.  507;  McNeil  v.  Tenth  JS/aL  Bank, 
46  Id.  325;  Moore  v.  Metropolitan  Nat.  Bank,  55  Id.  46;  Hoi- 
hrook  V.  N.  J.  Zinc  Co.,  57  Id.  616;  Stone  v.  Marye,  14  Nev. 
362. 

By  the  Court,  Hawley,  J. : 

This  is  an  action  of  claim  and  delivery  for  certain  mining 
stocks.  The  material  facts  are  as  follows:  On  or  about  the 
twelfth  of  August,  1879,  Gass  deposited  with  the  Bank  of 
Virginia,  a  corporation  engaged  in  the  business  of  buying 
and  selling  mining  stocks  on  commission,  certain  certificates 
of  stock,  of  which  he  was  the  owner,  for.  safe  keeping. 
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These  certificates  of  stock  were  iu  the  usual  form,  and  were 
issued  in  the  name  of  different  parties,  and  indorsed  by 
them  as  **  trustees."  Within  a  short  time  after  the  deposit 
was  made,  Gass  became  indebted  to  the  bank  for  money 
loaned  and  advanced,  and  for  interest  and  expenses  in  the 
purchase  and  sale  of  mining  stocks,  and  requested  the  bank 
to  hold  the  certificates  as  collateral  security  for  the  payment 
•of  any  indebtedness  that  then  existed,  or  might  thereafter  ac- 
crue to  the  bank,  by  reason  of  any  purchase  or  sale  of 
stock  that  he  might  desire  to  make. 

On  the  fourteenth  of  August,  1879,  the  firm  of  J.  C. 
Hampton  and  Co.,  of  which  defendant  is  a  member,  ad- 
vanced and  loaned  to  the  Bank  of  Virginia,  in  addition  to 
other  money  then  due  from  it,  the  sum  of  two  thousand 
dollars,  and  in  consideration  of  said  loan  the  bank,  without 
the  knowledge  or  authority  of  Gass,  within  a  day  or  two 
thereafter,  delivered  the  stock,  which  belonged  to  Gass,  to 
J.  C.  Hampton  &  Co.,  as  collateral  security  for  the  pay- 
ment of  said  loan  and  the  other  indebtedness  then  due,  or 
by  reason  of  their  business  transactions  of  like  character 
thereafter  to  become  due. 

At  the  time  of  these  transactions  it  was  the  custom  in 
Nevada  and  in  California  to  deal  in  mining  stocks  and  trans- 
fer certificates  by  indorsement  in  the  manner  in  which  the 
certificates  in  question  were  indorsed. 

Neither  Hampton  nor  the  firm  of  which  he  is  a  member 
had  any  notice  or  knowledge  of  the  ownership  or  claim  of 
Gass  to  said  certificates  of  stock  until  some  time  after  the 
failure  of  the  bank,  when  Gass  tendered  to  Hampton  the 
amount  he  owed  the  bank,  and  demanded  the  stock,  and 
upon  the  refusal  of  Hampton  to  deliver  it  this  suit  was 
brought  for  its  recovery.  At  the  time  the  demand  was 
made  the  certificates  were  held  by  J.  C.  Hampton  &  Co. 
as  security  for  the  indebtedness  of  the  bank  to  said  firm, 
which  exceeded  the  value  of  all  stocks  held  by  them,  and 
exceeded  the  amount  that  could  be  realized  by  a  sale  of  the 
stocks. 

Upon  the  facts,  as  found  by  the  court,  and  sustained  by 
the  evidence,  we  are  unable  to  distinguish  this  case  from 
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that  of  Stone  v.  Marye,  14  Nov.  862,  in  so  far  as  the  appli- 
cation of  the  legal  principles  therein  announced  are  con- 
cerned. 

Hampton  was  a  stranger  to  the  business  operations  of  the 
bank.  He  made  no  inquiry,  and  the  law  did  not,  upon  the 
facts  presented,  require  him  to  make  any  inquiry,  whether 
it  was  depositing  its  customers'  stocks  or  its  own.  The 
bank  had  the  right  to  pledge  its  own  stocks  for  its  individ- 
ual debt,  and  a  transaction  of  this  kind  is  not  outside  of  the 
usual  course  of  business.  There  was  nothing  in  the  mere 
fact  of  depositing  this  stock  as  collateral  security  with 
Hampton  &  Co.  to  put  them  upon  inquiry  as  to  the  owner- 
ship of  the  stocks.  There  was  nothing  upon  the  face  of  the 
certificates  to  raise  a  suspicion  that  they  were  not  the  prop- 
erty of  the  bank.  There  is  nothing  in  the  record  to  show 
that  Hampton  &  Co.,  or  Hampton,  knew,  or  ought  to  have 
known,  that  the  bank  did  not  own  the  stock,  or  that  Gass, 
or  any  person  other  than  the  bank,  did  own  it.  The  record 
does,  affirmatively,  show  that  Hampton  &  Co.  received  the 
certificates  in  good  faith,  without  any  notice  or  knowledge 
of  the  claim  or  ownership  of  Gass. 

When  Gass  deposited  his  stock  he  knew,  or  ought  to  have 
known,  that  it  was  the  custom  of  brokers  to  transfer  certifi- 
cates of  stock  that  were  indorsed  in  the  manner  his  were  by  , 
delivery. 

By  his  own  voluntary  act  he  left  his  certificates  of  stock 
with  the  bank  in  such  a  condition  as  to  pass  by  delivery, 
with  nothing  on  their  face  to  indicate  that  he  had  any  in- 
terest in  them,  or  that  they  were  not  the  property  of  the 
bank,  and  thereby  enabled  it  to  treat  the  certificates  as  its 
own,  and  to  wrongfully  obtain  the  loan  of  money  thereon 
from  parties  innocent  of  the  true  state  of  the  title.  He 
clothed  the  bank  with  such  an  apparent  ownership  as  to 
enable  it  to  mislead  the  public  and  to  hold  itself  out  to  the 
world  as  the  true  owner,  and  thereby  to  defraud  innocent 
persons  dealing  with  it  in  good  faith. 

Under  these  circumstances  the  case  comes  clearly  within 
tbe  principle,  announced  in  Toland  v.  Thompson,  48  Cal. 
112,  that  **the  party  who  places  another  in  a  position  to 


190  Gass  v.  Hampton.  [Sup.  Ct. 

Opinion  of  the  Court — Hawley,  J, 

enable  him  to  practice  the  fraud  should  suffer  the  loss  rather 
than  an  innocent  person  who  deals  with  him  on  the  faith  of 
the  usual  indicia  of  ownership  with  which  the  true  owner 
has  invested  him." 

If  Gass  had  desired  to  protect  his  rights  against  the  use 
which  the  bank  might  make  of  his  stock,  he  should — ^as  he 
readily  could — in  some  proper  method,  have  placed  it  out 
of  the  bank's  power  to  deal  with  the  stock  as  its  own.  It  is 
to  be  presumed,  from  his  acts,  that  he  selected  the  bank  be- 
cause he  had  confidence  in  its  managers,  and  did  not  believe 
they  would  wrongfully  use  his  property.  He  reposed  his 
confidence  in  the  bank.  To  it  he  must  look  for  redress. 
Ho  can  not  now,  upon  any  principle  of  equity,  be  allowed  to 
hold  an  innocent  party  responsible  for  the  loss  which  re- 
sulted to  him  from  the  improper  and  wrongful  act  of  the 
party  in  whom  he  confided. 

Counsel  for  appellant  have  cited  numerous  authorities  to 
show  that  certificates  of  mining  stock  are  personal  property, 
and  non-negotiable;  that  no  person  can  transfer  any  other 
interest  in  personal  property  than  he,  or  his  principal  for 
whom  he  acts,  is  possessed  of;  that  no  person  can  be  di- 
vested of  his  property  without  his  own  consent,  and  that  an 
liouest  purchaser,  under  a  defective  title,  can  not  hold  the 
property  ngainst  the  true  owner.  As  a  general  proposition 
these  ** fundamental  principles" are  unquestionably  correct. 
The  bank  had  no  right  to  hypothecate  the  stock  without  the 
consent  of  Gass,  and  it  must  be  conceded  that  as  a  general 
rule,  applicable  to  personal  property  other  than  negotiable 
securitieH,  the  vendor  or  pledgor  can  convey  no  greater  right 
or  title  th}iu  ho  has.  This  principle  applies  to  transfers 
from  one  party  to  another  where  no  other  element  intervenes. 
But.  this  rule  does  not,  as  was  said  by  the  court  of  appeals 
in  McNtilw  The  Tenth  National  Bank,  46  N.  T.  329,  '*  inter- 
fere with  the  well-established  principle  that  where  the  true 
owner  holds  out  another,  or  allows  him  to  appear,  as  the 
owner  thereof,  or  as  having  full  power  of  disposition  over 
the  property,  and  innocent  third  parties  are  thus  led  into 
dealing  with  such  apparent  owner,  they  will  be  protected. 
Their  i  ights  in  such  cases  do  not  depend  upon  the  actual  title 
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or  authority  of  the  party  with  whom  they  deal  directly,  but 
are  derived  from  the  act  of  the  real  owner,  which  precludes 
him  from  disputing,  as  against  them,  the  existence  of  the 
title  or  power  which,  through  negligence  or  mistaken  con- 
fidence, he  caused  or  allowed  to  appear  to  be  vested  in  the 
party  making  the  conv^ance."  The  fact,  apparently  relied 
upon  by  appellant's  counsel,  that  the  stock  ''  did  not  stand 
on  the  books  of  the  company  in  the  name  of  the  bank  of 
Virginia,  nor  had  the  bank  of  Virginia  title  by  assignment 
from  Gass,  the  owner,"  **nor  did  the  bank  have  any  power 
of  attorney  from  plaintiff,  the  owner,  to  h.'ive  the  same  trans- 
ferred or  to  dispose  of  it  in  any  way,"  or  that  **Ga8s  did  not 
deposit  this  stock  with  the  bank  of  Virginia,  to  secure  an  ac-r 
count  he  owed  it,  with  a  blank  assignment  and  power  of  at- 
torney signed  by  him,"  do  not  distinguish  this  case  in  prin- 
ciple, from  those  cited  in  Stone  v.  Marye, 

The  bank  had  the  same  absolute  power  to  hypothecate 
tlie  certificates,  indorsed  by  the  respective  trustees  to 
whom  the  same  were  issued,  as  it  would  have  had  if  the 
stock  had  been  issued  in  its  own  name,  or  to  Gass,  and  by 
him  assigned  to  the  bank.  In  the  condition  in  which  the 
certificates  were  left  with  the  bank,  it  could,  at  any  time, 
Lave  caused  the  certificates  to  be  transferred  on  the  books 
of  the  respective  corporations  in  its  own  name,  and  any 
purchaser  or  pledgor  could  have  done  the  same.  By  the 
act  of  Gass  the  bank  was  clothed  with  the  usual  indicia  of 
the  ownership  of  mining  stock,  and  the  real  point  of  in- 
quiry here,  as  it  was  in  Stone  v.  ilurye,  is  whether  the 
plaintiff  did  confer  upon  his  brokers  such  an  apparent  title 
to,  or  power  of  disposition  over,  the  certificates  of  stock  as 
to  estop  him  from  asserting  his  own  title  as  against  parties 
who  took  bona  fide  through  the  brokers. 

The  cases  of  Breivsfer  v.  Sime,  42  Oal.  139;  Thompson  v. 
Tulaudy  suprciy  and  McNeil  v.  The  Tenth  National  Bank, 
supra,  upon  the  authority  of  which  Stone  v.  Marye  was  de- 
cided, were  cases  concerning  stock  transactions  that  can 
not,  in  the  application  of  legal  principles,  be  distinguished 
from  the  case  at  bar. 

The  same  x^rinciple  was  applied  in  the  Pennsylvania  Bail- 
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road  Company's  appeal  by  the  supreme  court  of  Pennsyl- 
vauia.  The  executrix  of  an  estate  took  certain  certificates 
of  stock,  with  blank  power  of  attorney  signed  on  the  back, 
in  the  railroad  company,  and  deposited  them  for  safe-keep- 
ing with  one  Greeley,  who,  at  that  time,  was  a  lawyer  in 
good  standing,  and  was  acting  as  the  legal  adviser  of  the 
executrix,  and  had  been  for  several  years  collecting  the 
dividends  of  the  estate. 

Greeley  secured  a  loan  for  himself  from  an  innocent 
party,  and  pledged  the  certificates  of  stock  as  collateral  se- 
curity therefor,  without  the  knowledge  or  consent  of  the 
executrix.  The  loan  was  not  paid,  and  the  party  who  held 
the  certificates  of  stock  as  collateral  security  took  them  to 
the  office  of  the  railroad  company  and  had  the  stock  trans- 
ferred to  himself,  and  he  subsequently  disposed  of  the 
same.  The  executrix  sought  to  hold  the  railroad  company 
liable  upon  the  ground  that  it  was  negligent  in  not  making 
inquiries  as  to  the  true  ownership  of  the  stock.  The  court, 
in  deciding  the  questions  raised  upon  this  branch  of  the 
pase,  said : 

*'But  there  certainly  was  negligence  on  the  part  of  the  ap- 
pellee. As  executrix  she  placed  the  certificates  in  the 
hands  of  Greeley,  as  her  attorney,  with  the  blank  powers 
indorsed  uncanceled.  Thus  by  her  act  he  was  enabled  to 
commit  this  fraud.  The  equities  of  the  respective  parties 
are  not  equal.  Where  one  of  two  parties,  who  are  equally 
innocent  of  actual  fraud,  must  lose,  it  is  the  suggestion  of 
common  sense,  as  well  as  of  equity,  that  the  one  whose  mis- 
placed confidence  in  an  agent  or  attorney  has  been  the  cause 
of  the  loss  shall  not  throw  it  on  the  other.  As  Judge  King 
has  well  expressed  this  principle  in  The  Bank  of  Kentucky 
V.  Sclwylkill  Bank  (1  Pars.  Eq.  248):  *The  true  doctrine  on 
this  subject  is  that,  where  one  of  two  innocent  persons  is 
to  suffer  from  the  tortious  act  of  a  third,  he  who  gave  the 
aggressor  the  means  of  doing  the  wrong  must  alone  bear 
the  consequences  of  the  act.'  The  appellee  in  this  case  se- 
lected the  attorney.  She  had  entire  confidence  in  him. 
She  placed  these  certificates,  with  the  blank  powers,  in  his 
hands.     He  proved  unworthy  of  the  trust  reposed  in  him. 
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He  perpetrated  a  gross  fraud,  by  which  he  converted  this 
property  to  his  own  use.  That  he  was  an  attorney-at-law 
in  good  standing  does  not  help  her  case.  He  added  to  the 
crime  of  which  he  was  guilty  that  of  moral  perjury  by  the 
violation  of  his  official  oath.  On  what  principle  of  equity 
can  she  be  allowed  to  throw  off  from  .herself  on  to  the  ap- 
pellants the  loss  which  has  resulted  from  the  dishonesty  of 
her  own  agent  ?  This  important  element  in  the  case  was 
entirely  overlooked  by  *  *  *  the  court  below;  and  we 
think,  applying  it  to  the  undisputed  facts  of  the  case,  the 
appellee's  bill  as  to  the  appellants  ought  to  have  been  dis- 
missed."    (86  Penn.  St.  83.) 

The  facts  do  not  show,  as  appellant  claims,  that  the  cer- 
tificates in  controversy  were  delivered  to  Hampton  &  Co.  as 
security  for  the  payment  of  an  antecedent  debt  due  from 
the  bank  to  them,  and  the  authorities  cited  upon  this  point 
have  no  application  to  this  case. 

The  judgment  of  the  district  court  is  affirmed. 

Belknap,  J.,  having  been  of  counsel  at  the  trial  of  this 
cause  in  the  lower  courts  did  not  participate  in  the  fore- 
going decision. 
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Statute  to  Embrace  but  One  Subject — Section  17  of  Article  IV.  of  the 
Constitution  Construed. — Held,  that  the  general  purpose  of  section  17 
of  article  IV.  of  the  constitution,  that  **each  law  shall  embrace  but  one 
subject,  and  matter  properly  connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title,"  is  accomplished  when  a  law  has  but  one 
general  object  which  is  fairly  indicated  by  its  title. 

Idem— Statute  1881,  59,  Construed — Care  of  Insane. — The  *•  act  to  pro- 
vide for  the  taking  care  of  the  insane  of  Nevada"  provides  for  the  con- 
struction of  an  asylum;  that  the  money  appropriated  for  that  purpose 
shall  be  taken  from  the  state  school  fund,  and  in  its  place  there  shall  be 
deposited  state  bonds,  bearing  interest,  etc.,  and  provides  for  the  levy 
and  collection  of  a  tax  to  meet  the  payment  of  said  bond:  JJeldj  that  the 
act  embraces  but  one  subject,  the  care  of  the  insane,  which  is  fairly  ex- 
pressed in  its  title. 

Idem. — The  different  steps  by  which  the  result  is  to  be  accomplished  are  not 
different  subjects,  but  minor  parts  of  the  same  general  subject. 

Bonded  Indebtedness  of  State — Sections  2  and  3  of  Article  IX,  of  thb 
Constitution  Construed. — In  construing  these  provisions  of  the  consti- 
tution: IleMf  that  the  object  in  authorizing  a  bonded  indebtedness  was 
to  enable  the  state  to  maintain  its  business  upon  a  cash  basis,  and  that 
the  legislature  has  the  power  to  direct  the  issuance  of  bonds  at  any  time, 
80  long  as  it  do«*s  not  conflict  with  the  limitation  as  to  the  amount 
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Idem — Amount  of  Indebtedness. — In  constrainf;^  the  various  statutes  rela- 
tive to  the  territorial  indebtedness:  Held,  that  the  act  in  question  does 
not  contemplate  an  indebtedness  in  excess  of  that  authorized  by  the  con* 
stitution. 

Idem — School  Funds — Section  3,  Article  XI.,  Constitution. — Under  sec- 
tion 3,  article  XI.,  of  the  constitution,  the  legislature  is  commanded  to 
^  invest  certain. moneys  received  for  educational  purposes  in»  United  States 
bonds  or  the  bonds  of  this  state:  Held,  that  the  issuance  of  the  bonds 
provided  for  in  the  act  in  question  is  not  an  evasion  of  the  investment 
directed  by  the  constitution. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

C,  S.  Varian,  for  the  Appellant: 

I.  The  title  of  the  act  does  not  embrace  the  subject  of 
sections  11  and  12.     The  act  embraces  more  than  one  sub- 
ject.   Neither  the  purpose  to  make  a  state  loan  and  public 
debt,  nor  to  invest  school  moneys,  is  indicated  by  the  title. 
It  may  be  that  members  of  the  legislature  who  voted  for  the 
bill,  as  well  as  the  people  lured  into  security  by  its  title, 
although  willing  to  provide  for  the  insane,  would  have  found 
good  and  convincing  objection  to  the  contracting  of  a  pub- 
He  debt,  or  the  diversion  of  school  moneys  by  a  misnamed 
investment  for  such  purpose.     The  ordinary  mode  of  rais- 
ing money  to  conduct  and  maintain  the  public  business  is 
by  taxation.     The  question  of  contracting  a  public  debt  in- 
volves grave  considerations  of  necessity  and  public  policy. 
The  rate  of  interest  and  time  of  payment,  together  with  the 
taxation  required  to  meet  the  obligation,  air  present  ques- 
tions of  gi'eat  interest  to  the  people,  and  upon  which  they 
are  entitled  to  be  heard.     This  is  also  true  of  the  question 
of  investing  school  moneys.     There  is  a  general  law  on  the 
statute  book  giving  the  management  and  control  of  school 
moneys  to  a  state  board  of  education.     (2  Comp.  L.  3322.) 
There  is  no  language  in  the  title  of  the  act  which  is  elastic 
enough  to  include  the  purposes  and  subjects  embraced  in 
sections  11  and  12.     The  courts  can  not  enlarge  the  scope 
of  the  title.     The  constitution  has  made  the  title  the  con- 
clusive inde?:  to  the  legislative  intent  as  to  what  shall  have 
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operation.  {Mewherier  v.  Price,  11  Ind.  199;  State  v.  Kinsella, 
14  Minn.  524;  Oaskin  v.  Meek,  42  N.  T.  186;  People  v.  Allen, 
Id.  404;  People  y.  HtOs,  35  Id.  449;  People  v.  O'Brien,  38 
Id.  193;  Ryerson  v.  Vtley,  16  Mich.  269;  Cutlip  v.  Sheriff, 
3  W.  Va.  588;  People  v.  i^a^Aer  il/.  6'ocie^y,  41  Mich.. 67; 
Shepherd  t.  Helmers,  23  Kan.  507;  iS'to^e  v.  Silver,  9  Nev. 
227.)  Three  subjects  are  embraced  in  the  law:  1.  Provid- 
ing for  the  insane;  2.  Providing  for  a  state  loan;  3.  Pro- 
viding for  the  investment  of  school  funds. 

II.  The  loan  authorized  is  not  "  for  the  purpose  of  en- 
abling the  state  to  transact  its  business  upon  a  cash  basis. ** 
(Sees.  2,  3,  art.  IX.,  Con.;  sec.  1,  art.  XII.,  Obn.)  If  build- 
ing an  insane  asylum  is  to  be  considered  as  a  part  of  the 
ordinary  business  of  the  state,  the  expense  of  doing  so 
should  be  defrayed  in  the  ordinaiy  way  out  of  the  annual 
revenue.  No  necessity  exists  for  the  creation  of  a  public 
debt  to  build  an  asylum.  The  power  to  contract  such  a 
debt  is  limited  to  the  purpose  *'  of  enabling  the  ^tate"  to  do 
its  business.  If  it  already  has  the  power  and  is  able  in 
another  and  the  usual  way  to  cany  out  its  purpose,  the  con- 
stitutional provision  does  not  apply.  Eliminating  sections 
eleven  and  twelve  from  the  law,  and  there  still  remains  an 
appropriation  to  carry  it  into  effect.  As  an  appropriation 
in  anticipation  of  revenue,  it  is  within  the  power  of  the 
legislature  and  can  be  made  effective.  (Const.  Debates, 
754-756,  762  et  seq., 879;  Ashy.  Parkinson, 5 Nev.  15;  Const., 
sec.  2,  art.  IX. ;  State  v.  School  Fund,  4  Kan.  269.) 

III.  These  sections  authorize  and  direct  the  creation  of  a 
public  debt  in  the  sum  of  eighty  thousand  dollars,  and  tbe 
public  debt  of  the  state  now  exceeds  the  sum  of  three  hun- 
dred thousand  dollars.  The  territorial  debt  is  wiped  out 
by  payment.  (Stat.  1871,  81;  1873,  94;  1877,  191;  1879, 
15;  Const.,  art.  XVII.,  sees.  7,  24.)  The  constitution  does 
not  say  that  upon  payment  of  that  debt,  the  state  may 
go  on  forever,  under  pretense  of  revivifying  it  under  differ- 
ent forms  and  names,  and  contract  debts  equal  in  amount 
to  those  paid.  What  it  does  say  is  that  the  assumption, 
i,  e,,  the  undertaking  to  pay  the  old  debt,  shall  not  prevent 
the   state  from   contracting   the   additional '  indebtedness. 
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(People  Y.  Johnson,  6  Oal.  499;  Noiigues  v.  DovglasSy  7  Id.  65; 
Bodman  v.  Munson,  13  Barb.  188,  63;  Scott  v.  Davenport,  34 
Iowa,  208;  State  v.  School  Fund,  4  Kan.  270.) 

lY.  These  sections  direct  the  diversion  and  transfer  of 
the  moneys  pledged  to  educational  purposes  to  another  fund 
and  for  other  purposes,  and  are  unconstitutional. .  (Art.  XI., 
sec.  3.)  To  preserve  the  fund  it  is  apparent  that  all  invest- 
meDts  must  be  made  in  securities  that  some  time  or  other 
can  be  made  available  to  repay  the  money.  To  invest 
moneys  in  bonds  means  to  loan  them,  so  that  they  will  pro- 
duce returns  by  way  of  interest,  and  upon  the  expectation 
of  realizing  the  principal  upon  the  maturing  of  the  bonds. 
The  bonds  of  a  state  or  of  the  general  government  are, 
within  the  contemplation  of  our  constitution,  always  negoti- 
able in  open  market.  When  such  bonds  are  once  upon  the 
market  they  are  the  subject  of  purchase  and  sale,  L  e.,  of 
investment;  and  it  is  in  this  sense  only  that  the  moneys  be- 
longing to  the  school  fund  can  be  **  invested"  by  the  trustees 
of  the  fund.  It  is  vain  to  attempt  to  fritter  away  the  express 
provisions  of  the  constitution  by  contending  that  the  words 
" investment"  and  "bonds"  have  any  other  meaning  than 
that  known  to  commerce  and  this  business  world  everywhere. 
By  '*  state  bonds"  is  meant  something  of  value  for  purchase, 
investment,  and  income;  not  to  the  debtor  state,  but  to  the 
creditor  capital,  which  owns  it.  There  is.no  security  in  a 
paper  never  delivered  by  a  state,  and  which  remains  in  the 
vaults  of  its  treasury.  The  power  of  the  state  is  limited  to 
an  investment  in  coustitufional  bonds,  already  on  the  market, 
containing  an  obligation  to  pay  some  one,  a  sum  certain  and 
at  a  time  certain,  and  secured  by  a  revenue  provided  by 
authority.     (State  Treasurer  v.  Horton,  6  Kan.  354.) 

Lewis  &  Deal,  for  Bespondents : 

I.  The  act  in  question  embraces  but  one  subject  and 
matters  properly  connected  therewith,  which,  subject  is 
briefly  expressed  in  the  title.  (Sec.  17,  art.  IV.,  Const., 
is  mandatory;  Stcde  v.  Silver,  9  Nev.  231.)  In  the  con- 
struction of  the  provisions  of  this  section  in  state  constitu- 
tions the  courts  have  adopted  a  liberal  rule  in  favor  of  their 
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validity.  (State  v.  Ah  Sam,  15  Nev.  27;  Murphy  v.  Menard, 
11  Tex.  673;  Cooley's  CoDst.  Lim.  146;  Sun  Mutual  Ins. 
Co.  V.  New  York,  4  Seld.  241;  Brewster  v.  City  of  Syracuse, 
19  N.  T.  117;  People  v.  Mahaney,  13  Mich.  495.)  When 
the  title  of  an  act  expresses  a  general  purpose  or  object, 
all  matters  fairly  and  reasonably  connected  witli  it,  and 
all  necessary  measures  which  will  facilitate  its  accomplish- 
ment, are  proper  to  be  incorporated  in  the  act,  and  are 
germane  to  its  title.  {People  v.  Briggs,  50  N.  T.  562;  Sedg. 
on  Stats.  41;  People  v.  Banks,  67  N.  Y.  572;  People  v. 
Brinhtrhoff,  68  Id.  265;  Kerrigan  v.  Force,  Id.  384;  Billings 
V.  The  Mayor,  Id.  415;  Gloversville  y.  Hoioell,  70  Id,  290; 
Worthen  v.  Badgett,  32  Ark.  496;  Oibson  v.  State,  16  Fla. 
291;  Gould  v.  Chicago,  82  111.  472;  Farmers'  Ins!  Co.  v.  High- 
smith,  44  Iowa,  330;  Hoicland  Coal  Co.  v.  Brovm,  13  Bush 
(Ky.),  681;  Netv  Orleans  v.  Dunbar,  28  La.  Ann.  722;  People 
V.  Bradley,  36  Mich.  447;  Perkins  v,  Du  Vol,  31  Ark.  236; 
Prescott  V.  City,  60  111.  122;  People  v.  Wright,  70  Id.  388; 
People  V.  Brislin,  80  Id.  423;  Crescent  Oas  Light  Co.  v.  Neio 
Orleans,  27  La.  Ann.  138;  Neiv  Orleans  v.  New  Orleans  B. 
B.  Co.,  Id.  414;  Ohio  v.  Covington,  29  Ohio  St.  102;  Shields 
V.  Bennett,  8  W.  Va.  74;  Woodson  v  Murdock,  22  Wall.  351; 
Tallahassee  Mfg.  Co.  v.  Glenn,  50  Ala.  489;  S^ofe  v.  Price,  Id. 
568;  5M/7ce  v.  Manroe  Co.,  11  111.  610;  Williams  v.  /S/a^e,  48 
Ind.  306;  Harris  v.  People,  59  N.  T.  599;  Morton  v.  Comp- 
troller General,  4  S.  0.  430;  fliw^^/e  v.  /S^a/e,  24  Ind.  32.) 

II.  The  act  is  not  special.  It  embraces  all  the  insane, 
it  is  general  in  all  its  provisions,  and  it  operates  uniformly 
throughout  the  state.  (McGh^ath  v.  State,  46  Md.  634; 
Cooley's  Const.  Lim.  128,  n.;  State  v.  Commissioners,  29 
Md.  520;  Wheeler  v.  Philadelphia,  11  Pa.  St.  348.) 

III.  The  erection  of  buildings  for  the  care  of  the  insane 
is  a  part  of  the  business  of  the  state.  This  duty  is  en- 
joined upon  the  legislature  in  the  most  comprehensive 
terms.  (Sec.  1,  art.  XIII.)  At  the  time  the  constitution 
was  adopted  there  was  no  insane  asylum  in  the  state,  and  it 
was  the  intention  of  the  framers  of  that  instrument,  that 
proper  laws  should  be  adopted  with  provision  for  the  sup- 
port of  the  insane.     The  authority  given  to  provide  for  the 
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support  of  the  insane  carries  with  it  the  power  to  do  every- 
thiug  necessaiy  to  attain  that  end. 

lY.  The  tenth  and  eleventh  sections  of  the  act  do 
not  authorize  the  transfers  of  moneys  pledged  for  ed- 
ncatioual  purposes  to  another  fand  for  other  purposes. 
(Sec.  3,  art.  XI.  of  the  Constitution.)  The  state  is 
prohibited  by  it  from  over  using  for  any  purpose  any 
part  of  the  principal  of  the  proceeds  from  the  sources 
mentioned,  but  the  interest  of  the  principal  is  permitted  to 
be  used  for  the  benefit  of  the  public  schools.  In  order 
that  any  benefit  can  be  derived  from  the  moneys  in  the 
Rtate  school  fund,  it  is  necessary  that  the  principal  should 
be  invested  either  in  United  States  bonds  or  Nevada  state 
bonds.  In  obedience  to  this  section  the  legislature  has 
from  time  to  time  provided  for  the  investment  of  the 
moneys  belonging  to  the  state  school  fund.  It  is  made  the 
duty  of  the  proper  state  officers  to  cause  the  investment  of 
the  moneys  iu  the  state  school  fund,  whenever  there  is  any 
to  invest,  iu  United  States  securities,  or  in  bonds  of  this 
state.  There  is  no  transfer  of  funds  from  the  state  school 
fund  to  any  other  fund  authorized  by  sections  10  and  11  of 
the  act  in  question  within  the  prohibition  of  section  3,  art. 
XI.,  but  the  authority  is  given  to  the  state  to  borrow  eighty 
thousand  dollars  upon  the  security  of  its  bonds,  as  provided 
in  that  section.  By  the  deposit  of  the  state  bonds  in  the 
state  school  fund,  the  credit  of  the  state  is  pledged  for  the 
repayment  of  the  money  borrowed,  and  interest  thereon. 
The  test  of  this  is  whether  a  debt  is  created  by  the  transac- 
tion iu  favor  of  the  state  school  fund.  If  there  is,  there  is 
no  transfer  of  moneys  from  the  state  school  fund  to  another 
fand  for  other  uses,  but  there  is  a  strict  compliance  with 
tlie  provisions  of  section  3,  art.  XI.  of  the  constitution, 
and  the  laws  passed  to  carry  that  section  into  effect. 

V.  The  public  debt  of  this  state  does  not  exceed  three 
hundred  thousand  dollars,  and  it  will  not  exceed  it  when 
the  whole  eighty  thousand  dollars  appropriated  by  sections 
10  and  11  is  negotiated.  (The  various  statutes  and  con- 
stitutional provisions  bearing  upon  this  subject  are  dis- 
cussed at  length.) 
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'  By  the  Court,  Belknap,  J. : 

By  an  act  passed  at  the  last  session  of  the  legislature  the 
respondents  herein  were,  with  others,  created  a  board  of 
commissioners  for  the  care  of  the  insane  of  this  state. 
(Stats.  1881,  59.) 

They  are  required  by  the  act  in  question  to  cause  to  be 
erected  upon  land  belonging  to  the  state,  near  the  town  of 
Beno,  an  asylum  of  sufficient  capacity  for  the  care  of  one 
hundred  and  sixty  patients.  The  act  directs  the  time  with- 
in which  the  building  shall  be  completed,  the  material  of 
which  it  shall  be  constructed,  its  maximum  cost,  and  the 
manner  in  which  contracts  for  its  construction  shall  be 
made.  It  appropriates  the  sum  of  eighty  thousand  dollars 
for  constructing  and  furnishing  the  asylum,  and  in  the 
eleventh  section  provides  as  follows:  **The  money  herein 
appropriated  shall  be  taken  from  the  state  school  fund,  and 
in  its  place  shall  be  deposited  eighty  bonds  of  one  thou- 
sand dollars  each,  bearing  interest  at  the  rate  of  four  per 
cent,  per  annum;  said  bonds  shall  run  for  twenty  years, 
but  shall  be  redeemable  by  the  state  at  its  pleasure,  after 
two  years;  said  bonds  shall  be  signed  by  the  governor  and 
state  controller,  countersigned  by  the  state  treasurer,  and 
authenticated  by  the  great  seal  of  the  state,  and  shall  state 
in  substance  that  the  state  of  Nevada  owes  to  the  state 
school  fund  eighty  .thousand  dollars,  the  interest  on  which 
sum,  at  four  per  cent,  per  annum,  she  agrees  to  pay  during 
the  life  of  said  bonds,  for  the  benefit  of  the  common  schools 
of  the  state;  said  bonds  shall  be  lithographed,  as  is  usual 
in  similar  cases,  and  deposited  with  the  treasurer  of  the 
state.  The  interest  on  said  bonds  shall  be  paid  semi- 
annually, on  the  first  days  of  January  and  July  of  each 
year,  on  the  written  order  of  the  state  board  of  education 
to  the  state  controller,  directing  him  to  draw  his  warrant 
for  the  amount  of  such  semi-annual  interest  on  the  indigent 
insane  interest  and  sinking  fund  herein  created.  AH  sums 
derived  from  the  interest  of  said  bonds  shall  go  into  the 
general  school  fund,  for  the  support  of  the  common  schools 
•of  the  state,  and  for  the  regular  and  prompt  payment  of 
which  the  faith  and  credit  of  the  state  is  hereby  pledged." 
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The  twelfth  section  provides  lor  the  levy  and  collection 
of  a  tax,  the  proceeds  of  which  are  appropriated  for  the 
payment  of  the  principal  and  interest  of  the  bonds  men- 
tioued  in  the  preceding  section.  Subsequent  sections  pro- 
vide for  the  care  of  the  insane  pending  the  completion  of 
the  building,  their  management  thereafter,  and  other  mat- 
ters, which  are  not  drawn  in  question.  Appellant  claims 
that  so  much  of  the  act  as  is  contained  in  the  eleventh  and 
twelfth  sections  is  unconstitutional,,  and  seeks  by  this  action 
to  restrain  respondents  from  issuing  the  moneys  in  the 
state  school  fund,  as  they  are  directed  to  do  by  the  twelfth 
section. 

The  first  ground  of  objection  to  the  validity  of  the  act  is 
that  it  does  not  comply  with  the  requirements  of  section  17 
of  article  IV.  of  the  constitution.  This  section  provides 
that  each  law  enacted  by  the  legislature  shs^ll  embrace  but 
one  subject  and  matter  properly^  connected  therewith,  and 
that  such  subject  shall  be  briefly  expressed  in  the  title. 
The  title  of  the  act  is  ''an  act  to  provide  for  the  taking  care 
of  the  insane.  <  f  the  state  of  Nevada,"  and  it  is  insisted  that 
the  act  not  only  embraces  the  subject  expressed  in  the  title, 
bat  two  other  subjects;  that  is  to  say,  provision  for  a  state 
loan  and  for  the  investment  of  moneys  of  the  state  school 
fund. 

The  restriction  upon  the  legislature  contained  in  section 
17  of  article  4,  was  considered  by  this  court  in  the  case  of 
Stale  V.  Silver,  9  Nev.  231.  It  was  then  declared  that  the 
design  of  the  constitution  in  requiring  that  each  enactment 
should  contain  but  one  subject  and  matter  properly  con- 
nected therewith,  was  to  prevent  improper  combinations  to 
secure  the  passage  of  laws  having  no  necessary  or  proper 
relation,  and  which,  as  independent  measures,  could  not 
be  carried;  and  that  the  object  of  the  other  requirement, 
that  the  subject  of  the  act  should  be  expressed  in  the  title, 
>vas  that  neither  the  members  of  the  legislature  nor  the 
public  should  be  misled  l)y  the  title. 

**The  constitution  does  not  require  that  the  title  of  an  act 
should  be  the  most  exact  expression  of  the  subject  which 
could  be  invented,"  said  the  court  of  appeals  of  New  York 
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in  the  matter  of  the  petition  of  Mayer  (50  N.  T.  504).  "It 
is  enough  if  it  fairly  and  reasonably  announces  the  subject 
of  the  act." 

"The  general  purpose  of  these  provisions  is  accom- 
lished, "  says  Judge  Cooleyin  his  Treatise  on  Constitutional 
Limitations,  page,  143,  "  when  a  law  has  but  one  general  ob- 
ject, which  is  fairly  indicated  by  its  title.  To  require  ^very 
end  and  means  necessary  or  convenient  for  the  accomplish- 
ment of  this  general  object  to  be  provided  for  by  a  separate 
act  relating  to  that  alone,  would  not  only  be  unreasonable, 
but  would  actually  render  legislation  impossible!" 

It  has  accordingly  been  held  in  Kentucky,  under  a  simi- 
lar constitutional  provision,  that  an  act  entitled  **An  act  to 
amend  the  charter  of  the  Cincinnati  and  Covington  bridge 
company,"  a  provision  that  the  bridge  company  might  sell 
and  the  city  of  Covington  might  subscribe  for  one  hundred 
thousand  dollars  of  the  stock,  and  sell  the  bonds  of  the  city 
and  levy  a  tax  to  pay  them,  was  valid.  The  court  said: 
*'Nono  of  the  provisions  of  a  statute  should  be  regarded  as 
unconstitutional  where  they  all  relate  directly  or  indirectly 
to  the  same  subject,  have  a  natural  connection,  andaro  not 
foreign  to  the  subject  expressed  in  the  title.  ^  ^  *  The 
power  to  sell  stock  to  the  city  of  Covington  necessarily  re- 
quires that  a  power  should  be  conferred  on  the  latter  to  sub-' 
scribe  and  pay  for  it;  for  without  such  a  power  the  power 
to  sell  would  be  nugatoiy.  The  subject  is  the  same,  although 
it  relates  to  a  transaction  to  which  two .  corporations  are 
parties,  one  of  which  only  is  named  in  the  title  of  the  act. 
If  by  the  act  a  power  had  been  conferred  on  the  city  of  Cov- 
ington to  subscribe  for  the  stock  of  any  other  corporation 
but  the  one  named  in  the  title  of  the  act,  then  the  provision 
would  fall  within  the  constitutional  prohibition,  and  be 
clearly  null  and  void.  But  as  it  is  restricted  in  its  opera- 
tion to  matters  pertaining  to  the  bridge  company,  and  the 
provisions  of  the  act,  so  far  as  they  relate  to  the  city  of  Cov- 
ington, are  apposite  to  the  purpose  which  was  intended  to 
be  effected  by  its  passage,  and  are  sufficiently  indicated  in 
its  title,  it  is  not  liable  to  this  constitutional  objection.  It 
was  certainly  not  necessary  for  the  legislature  to  pass  two 
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separate  acts  to  effect  the  object  it  had  in  view — one  to  en- 
able the  company  to  sell  the  stock  to  the  city,  and  another 
to  enable  tbe  city  io  ^siubscribe  and  pay  for  it.  The  cousti- 
tatioDal  provision  must  receive  a  rational  construction,  and 
not  one  that  would  lead  to  such  an  unuecassary  and  absurd 
result."    (2  Met.  (Ky.)  219.) 

In  People  ex  rel.  Hayden  v.  CUy  of  Rochesf^r^  50  N.  T.  525, 
it  was  held  that,  in  an  act  entitled  ''an  act  in  relation  to  the 
erection  of  public  buildings  for  the  use  of  the  city  of 
Rochester,"  a  provision  for  selecting  and  procuring  a  site 
for  the  contemplated  buildings  was  valid  under  a  similar 
constitutional  provjpion,  upon  the  ground  that  it  was  a 
necessary  step  towards  the  erection  thereof.  The  court 
said:  ''But  baildings  can  no  more  be  erected  without  sites 
than  without  materials  or  means  to  defray  the  expense.  All 
these  are  details,  and  no  reference  thereto  in  the  title  is  re« 
quired.  The  act  in  all  its  parts  may  and  will,  with  the  site 
selected,  be  fully  executed  without  any  violation  of  the 
constitution." 

So,  under  a  similar  clause  in  the  constitution  of  Illinois, 
it  was  held  that  an  act  entitled  "an  act  to  authorize  the 
town  of  Ottawa  to  erect  two  bridges  across  the  Illinois  and 
Michigan  Canal,"  and  containing  provisions  for  raising 
money  to  defftiy  the  cost  of  such  bridges,  did  not  embrace 
more  than  one  distinct  subject,  that  the  title  was  properly 
expressed  and  the  act  valid.  {Ottawa  v.  The  People,  48  III. 
233.  See  also  Brewster  v.  Cily  of  Syracuse,  19  N.  Y.  116; 
Gordon  v.  Cornes,  47  Id.  608;  People  ex  rel.  Rochester  v. 
Briggs,  50  Id.  555;  People  ex  rel.  JBurrouglis  v.  Briiikerhoff^ 
68  Id.  259.) 

We  are  unable  to  find  anything  in  the  act  under  con- 
sideration that  does  not  relate  to  the  care  of  the  insane. 
The  general  subject  of  the  act  includes  not  only  the  con- 
struction of  an  asylum  but  necessarily  the  means  by  which 
the  work  is  to  be  accomplished,  and  the  proceedings  neces- 
sary to  be  adopted  for  the  purpose  of  defraying  the  ex- 
pense to  be  incurred.  Certainly  no  one  interested  in  the 
act  would  fail  to  comprehend  from  its  title  that  it  contem- 
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plated  the  expenditure  of  money,  for  the  care  of  the  insane 
necessarily  involves  such  expenditure. 

The  legislature  is  the  sole  judge  of  the  mode  by  which 
this  money  shall  be  provided,  and  wa9  equally  authorized  to 
raise  it  by  loan  or  appropriate  it  from  the  general  revenues. 
The  act  has  but  one  subject,  and  that  is  the  care  of  the  in- 
sane. All  of  its  provisions  have  this  common  object  in  view. 
The  different  steps  by  which  the  result  is  to  be  accom- 
plished are  not  different  subjects,  but  minor  parts  of  the 
same  general  subject,  and  legislation  would  be  impossible 
if  all  of  these  details  were  required  to  be  provided  for  by 
distinct  enactments.  # 

The  second  objection  to  the  validity  of  the  act  arises 
under  sections  2  and  3  of  article  IX.  of  the  constitution.  By 
section  2  the  legislature  is  required  to  provide  for  an  annual 
tax  sufficient  to  defray  the  estimated  expenses  of  the  state 
for  each  fiscal  year,  and  in  case  the  expense  shall  in  any 
year  exceed  the  revenue,  the  legislature  shall  provide  for 
levying  a  tax  sufficient,  with  other  sources  of  income,  to 
pay  the  deficiency  as  well  as  the  estimated  expenses  of  the 
ensuing  year  or  two  years.  Section  3,  for  the  purpose  of  en- 
abling the  state  to  transact  its  business  upon  a  cash  basis, 
authorizes  a  bonded  debt  which  shall  never,  in  the  aggre- 
gate, exceed  the  sum  of  three  hundred  thousand  dollars, 
except  in  certain  enumerated  cases.  It  is  contended  that 
the  building  of  an  insane  asylum  is  a  part  of  the  or- 
dinary business  of  the  state,  and  in  view  of  the  provisions 
contained  in  the  sections  mentioned,  the  expense  of  con- 
structing such  building  should  be  taken  from  the  revenues 
arising  from  taxation. 

The  authority  to  create  a  bonded  debt  is  subject  to  no 
restrictions  or  conditions  whatever  save  that  such  debt  shall 
not  exceed  the  sum  of  three  hundred  thousand  dollars,  and 
the  law  authorizing  it  shall  provide  for  its  payment  within 
twenty  years  by  taxation.  The  constitution  nowhere  de- 
clares the  necessity  which  shall  exist  as  prerequisite  to  the 
issuance  of  bonds  or  the  making  of  a  loan  under  this 
section,  nor  the  use  to  which  money  obtained  by  such  lo»n 
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shall  be  applied.  From  the  language  employed  by  the  in- 
strument itself,  as  well  as  from  the  debate  in  the  convention 
upon  those  portions  of  the  constitution  relating  to  state 
finances,  the  object  in  authorizing  a  bonded  indebtedness 
was  to  enable  the  state  to  maintain'its  business  upon  a  cash 
basis,  notwithstanding  financial  exigencies,  without  resort- 
ing to  onerous  taxation. 

For  the  first  three  years  subsequent  to  the  adoption  of 
the  constitution,  the  legislature  was  restricted  from  levying 
a  tax  for  state  purposes  exceeding  one  per  cent,  per  annum. 
(Sec.  24,  art.  X  VII.}  In  the  discussion  of  this  restriction  in 
the  constitutional  convention  it  was  in  several  instances 
urged  that  if  this  rate  of  taxation  failed  to  produce  the 
necessary  revenue  to  defray  the  expenses  of  the  state,  relief 
could  be  had  by  the  issuance  and  sale  of  the  bonds  of  the 
state  to  the  amount  of  three  hundred  thousand  dollars,  un- 
der the  provisions  of  section  3  of  article  IX.  No  suggestion 
was  ever  made,  so  far  as  appears  from  the  debates,  of  the 
right  of  the  legislature  to  seek  relief  at  any  time  by  this 
means.  It  has  the  power  to  direct  the  issuance  of  bonds 
under  this  clause  at  any  time  so  long  as  it  does  not  conflict 
with  the  limitation  as  to  amount. 

The  next  objection  is  that  the  act  contemplates  an  in- 
debtedness in  excess  of  that  authorized  by  the  constitution. 
Under  section  7  of  article  XVII.  of  the  constitution,  the  state 
was  required  to  assume  all  debts  and  liabilities  of  the  ter- 
ritory of  Nevada  unpaid  at  the  time  of  the  admission  of  the 
state  into  the  Union,  but  it  was  provided  that  such  assump- 
tion should  not  prevent  the  state  from  incurring  the  three 
hundred  thousand  dollars  indebtedness  as  provided  in  section 
3  of  article  IX.  already  mentioned.  At  the  session  of  1871  the 
legislature  determined  the  territorial  indebtedness  to  be  three 
hundred  and  eighty  thousand  dollars,  for  which  amount  a 
loan,  bearing  interest  at  nine  and  one  half  per  cent,  per  an- 
iium,  payable  in  fifteen  years,  was  by  authority  of  law  nego- 
tiated.    (Stats.  1871,  80.) 

Before  this  loan  became  due,  and  for  the  evident  purpose 
of  reducing  the  rate  of  interest  which  the  state  was  paying 
^pon  it,  the  legislature,  by  acts  approved  March  8,  1877, 
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and  January  28,  1879,  rospectively,  authorized  the  purchase 
and  retirement  of  the  bonds  issued  under  the  act  of  1871, 
and  the  issuance  of  a  new  bond  for  three  hundred  and 
eighty  thousand  dollars,  bearing  interest  at  the  rate  of  five 
per  cent,  per  annum.  *  In  the  purchase  of  the  bonds  of 
1871  the  sum  of  three  hundred  and  twenty-five  thousand 
dollars  belonging  to  the  school  fund  was  used,  and  the  new 
bond  was  executed  to  and  became  the  property  of  the 
school  fund. 

These  proceedings  it  is  claimed  amounted  to  a  payment 
of  the  bonds  of  1871,  and  extinguishment  of  the  territorial 
indebtedness;  that  the  three  hundred  and  eighty  thousand 
dollars  in  bonds  now  outstanding,  and  in  the  school  fund, 
exceeds  the  maximum  indebtedness  allowed  by  the  constitu- 
tion, and  therefore  the  legislature  has  no  authority  to  issue 
the  eighty  thousand  dollars  of  bonds  provided  for  by  this 
act.  But  this  position  is  untenable.  The  proceedings  by 
which  the  bonds  of  1871  were  retired,  and  the  three  hun- 
dred and  eighty  thousand  dollar  bond,  now  in  the  school 
fund,  issued,  did  not  extinguish  the  territorial  indebted- 
ness. That  indebtedness  still  exists,  but  it  is  evidenced  by 
a  different  obligation;  that  is  to  say,  by  a  bond  for  three 
hundred  and  eighty  thousand  dollars,  bearing  five  per  cent, 
per  annum  interest,  instead  of  bonds  for  the  same  amount, 
bearing  nine  and  one  half  per  cent,  interest  per  annum. 

Finally,  objection  is  made  that  the  eleventh  section  of 
the  act  directs  a  transfer  of  the  moneys  of  the  school  fund 
to  another  fund  and  for  another  purpose.  Under  section  3 
of  article  IX.  of  the  constitution,  the  proceeds  of  the  sales 
of  public  lands  donated  to  the  state  by  the  general  govern- 
ment, as  well  as  moneys  received  from  other  sources,  are 
solemnly  pledged  for  educational  purposes,  and  required  to 
be  placed  in  the  school  fund,  and  not  be  transferred  to  any 
other  fund  or  for  other  use.  This  fund  the  legislature  is 
commanded  to  invest  in  ''United  States  bonds  or  the  bonds 
of  this  state,"  and  the  interest  only  of  the  capital  of  the 
fund  shall  be  used  for  educational  purposes. 

In  this  behalf  it  is  urged  that  the  issuance  of  the  bonds 
provided  for  in  this  act  is  an  evasion  of  the  investment  di- 
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rected  by  tbe  constitution;  that  the  constitution  contem- 
plates the  purchase  of  bonds  existing  at  the  time  of  the 
passage  of  the  enactment  authorizing  the  loan.  This  ob- 
jection is  without  force.  It  is  manifest  that  the  bonds  pro- 
vided for  bj  this  act  are  as  much  the  bonds  of  the  state  as 
if  tbey  had  been  outstanding  at  the  time  of  the  passage  of 
tbe  act,  and  were  thereafter  to  be  purchased  for  the  benefit 
of  the  school  fund.  The  legislature  primarily  directs  the 
investment  of  the  moneys  in  this  fund,  and  so  long  as  it 
complies  with  the  directions  of  thei  constitution,  and  makes 
the  loan  upon  the  securities  required  by  that  instrument, 
the  loan  will  be  valid.  A  discretionary  power  is  conferred 
to  invest  the  fund  either  in  the  bonds  of  the  state  or  of  the 
general  government,  and  any  attempt  on  the  part  of  courts 
to  supervise  such  discretion  would  be  an  invasion  of  the 
authority  of  the  legislature. 

The  act  being  constitutional,  the  judgment  of  the  district 
court  refusing  to  restrain  respondents  from  proceeding, 
should  be  affirmed,  and  it  is  so  ordered. 


[No.  1,076.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  ROBERT 

ST.  CLAIR,  Appellant. 

Instructions — Form  of  Verdict— Murder  and  Manslaughter. — The 
court  gave  a  proper  definition  of  murder  in  the  first  and  second  degrees, 
manslaughter,  and  justifiable  homicide,  and  instructed  the  jury  to  desig- 
nate the  offense,  if  any,  of  which  the  defendants  should  be  found  guilty. 
The  court  gave  a  form  of  verdict  for  "murder  in  the  first  degree," 
" murder  in  the  second  degree,"  and  **  not  guilty:"  Heldt  that  the  forms 
were  merely  given  as  a  guide  to  the  jury,  and  could  not  be  considered  to 
limit  the  rights  of  the  jury  to  a  consideration  of  the  defendant's  guilt  to 
the  two  degrees  of  murder,  and  that  the  jury  could  not  have  been  misled 
by  the  omission  of  the  court  to  give  a  form  of  verdict  for  manslaughter. 

Idem— Duty  of  Counsel  to  ask  for  Instructions. — If  counsel  con- 
sidered it  important  that  a  form  of  verdict  for  manslaughter  should  be 
given,  it  was  their  duty  to  prepare  the  same  or  request  the  court  to 
give  it. 

New  Trial — Conflicting  Affidavits — Misconduct  of  Jurors. — In  the 
case  of  a  conflict  in  the  affidavits  on  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  jurors:  Hdd,  that  it  was  the  duty  of  the  district  court 
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to  determine  the  question  of  veracity,  and  that  its  action  in  this  respect 
will  not,  upon  the  showing  made,  be  disturbed. 

Peesumptions— Conduct  of  Jubors — Vague  Kumobs. — The  presumption 
is  that  every  juror  is  a  man  of  ordinary  intelligence,  and  that  he  acts 
conscientiously  in  the  performance  of  his  sworn  duty,  and  that  he  would 
not  be  improperly  influenced  by  vague  rumors. 

Modification  of  iNSTRucriONa — Held,  upon  review  of  the  instructions, 
stated  in  the  facts  of  this  case,  that  the  modification  made  by  the  court 
could  not  have  misled  the  jury  to  the  prejudice  of  the  defendant. 

Befusal  of  Instructions  Already  Given  in  Substance — Not  Error. 
It  is  not  error  to  refuse  instructions  asked  by  defendant  when  the  court 
of  its  own  motion  gave  proper  instructions  upon  the  subject-matter  em- 
braced therein. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  Couuty.  • 

Ou  the  trial  of  this  cause,  three  witnesses,  Campbell, 
Weill,  and  Mohler,  testified  that  at  the  time  of  the  homi- 
cide they  were  at  work  in  an  adjoining  fi^ld  about  one  hun- 
dred and  twenty-five  rods  distant  from  the  bridge  where 
the  body  of  deceased,  Patrick  Tully,  was  found;  that  Camp- 
bell and  Weill  were  on  an  elevation  about  eight  feet,  and 
Mohler  about  two  feet,  above  the  ground;  that  there  was 
grass  growing  in  a  field  between  witnesses  and  the  bridge, 
but  that  no  other  object  obstructed  the  view;  that  if  a  man 
on  the  ground  at  the  scene  of  the  homicide  or  anywhere  in 
the  vicinity  of  the  deceased's  house  or  the  bridge  was 
standing  up,  his  person  from  his  head  down  as  far  as  his 
hips  would  be  easily  visible  to  said  Campbell,  Weill,  and 
Mohler,  but  that  the  bridge  was  not  visible  to  them  at  the 
time  the  shots  were  fired;  that  while  they  were  so  at  work 
they  heard  a  shot  fired  in  the  direction  of  and  at  the  house 
and  bridge;  that  immediately  witnesses  looked  up  and  saw 
defendant  in  the  act  of  firing  a  pistol  in  front  of  the  house 
and  right  close  to  the  bridge;  after  witnesses  looked  up 
they  saw  defendant  fire  three  more  shots;  they  heard  the 
shots  and  saw  the  smoke  from  the  pistol,  and  these  were 
fired  rapidly;  that  after  the  firing  of  these  three  shots  had 
ceased  defendant  walked  up  a  few  steps  and  then  squatted 
down  so  that  witnesses  could  only  see  his  shoulders,  and 
witnesses  could  not  tell  what  he  was  doing  while  so  squat- 
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ted  down;  that  after  remaining  a  few  seconds,  defendant 
raised  up  and  ran  toward  the  door  of  the  house  and  disap- 
peared; that  they  could  not  see  whether  defendant  entered 
the  Louse  or  not;  that  defendant  was  out  of  sight  for  two 
or  three  minutes,  and  then  reappeared  and  returned  to  the 
place  where  he  had  squatted  down;  that  they  then  heard  a 
shot  from  a  much  smaller  pistol  than  the  one  from  which 
the  four  first  shots  had  been  fired;  that  then  defendant 
stooped  down  again,  remained  so  a  few  seconds,  got  up  and 
walked  around  the  place  and  then  walked  away  up  toward 
the  station  and  met  some  person  on  horseback,  there  halted, 
and  soon  turned  around  and  came  back  to  the  bridge,  there 
halted  again  for  a  few  minutes,  and  then  started  on  the 
road  to  his  own  house. 

The  defendant  in  his.  own  behalf  testified,  tha^t  he  was 
walking  in  front  of  the  bridge  when  the  deceased  sprang 
forward,  thrust  his  pistol  across  defendant's  breast  and 
fired  a  shot  from  a  small  pistol;  that  deceased  also  fired  two 
other  shots  from  the  same  pistol,  which  did  not  take  effect; 
that  defendant  then  drew  the  large  pistol  and  deceased 
started  to  run  toward  the  bridge,  and  as  he  did  so  defend- 
ant fired  at  him  four  shots  from  the  large  pistol,  the  first  of 
which  was  fired  just  as  defendant  turned  to  run  and  struck 
deceased  in  the  breast;  that  the  other  shots  were  fired 
rapidly  w^hile  deceased  was  running  and  defendant  was 
pausing;  that  deceased  fell  and  expired  on  the  bridge  and 
laid  in  the  position  as  before  described.  That  when  de- 
fendant found  that  deceased  was  dead,  defendant  was  hor- 
rified and  excited  and  started  across  the  fields  toward  the 
house  of  Mr.  Marzen,  and  had  passed  deceased's  house, 
when  he  saw  Michael  coming  from  the  station  on  horse- 
back, and  then  defendant  went  back  toward  the  bridge,  and 
when  he  arrived  there  his  pistol  was  accidentally  discharged; 
that  defendant  then  went  up  the  road  and  met  Michael  and 
sent  him  back  to  the  station  for  assistance;  that  defendant's 
pistol- was  loaded  with  conical  balls  and  round  balls;  that 
the  chambers  which  contained  the  round  balls  contained 
twice  the  amount  of  powder  that  the  chambers  did  w^hicli 
contained  the  conical  balls;  that  when  they  arrived  at  the 
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bridge  they  discovered  the  dead  body  of  deceased  lying  on 
the  bridge;  that  the  first  four  shots  were  in  their  opinion 
from  the  same  pistol,  and  that  pistol  was  a  large  pistol; 
that  the  other  shot  was  from  a  very  small  pistol. 

The  record  states  **  that  said  witnesses  Campbell,  Weill, 
and  Mohler  did  not,  and  neither  of  them  did,  and  no  wit- 
nesses in  the  case  did  state  in  testimony  directly  and  in  so 
many  words,  that  said  Campbell,  Weill,  and  Mohler  did  not 
see  at  the  time  said  shots  were  fired  by  defendant  the  de- 
ceased standing  up;  but  there  was  evidence  given  in  the 
case  tending  to  prove  that  said  Campbell,  Weill,  and  Moh- 
ler did  not  and  that  neither  of  them  did  see  Tally,  the  de- 
ceasedj  standing  up  at  the  time  defendant  fired  said  shots 
or  either  of  them." 

The  defendant  presented  and  asked  to  be  given  an  instruc- 
tion in  the  words  following,  to  wit:  "The  jurors  must  not 
presume  that  the  witnesses  Campbell,  Weill,  and  Mohler  did 
not  see  Tully,  the  deceased,  standing  up  at  the  time  of  re- 
ceiving the  fatal  shot,  or  shots,  unless  the  evidence  shows 
to  the  contrary." 

The  court  gave  said  instruction  after  adding  the  words 
following,  to  wit: 

**But  this  does  not  mean  that  you  must  necessarily  pre- 
sume that  said  witnesses  did  see  said  Tally  standing  up  at 
said  alleged  time,  merely  because  there  is  no  testimony 
herein  of  one  or  more  witnesses,  if  such  is  the  case,  dechir- 
ing  directly  and  in  so  many  words  that  said  Campbell,  Weill, 
and  Mohler  did  not  at  said  alleged  time  so  see  said  Tally; 
for  if  the  evidence  in  the  case  should  satisfy  your  minds 
beyond  a  reasonable  doubt  that  said  Campbell,  Weill,  and 
Mohler  did  not  so  see  said  Tully  at  said  alleged  time,  you 
would  be  perfectly  justified  in  coming  to  the  conclusion  that 
said  Campbell,  Weill,  and  Mohler  did  not  so  see  said  Tully  at 
said  alleged  time,  even  though  no  witnesses  in  the  case  have 
testified  directly  and  in  so  many  words  that  said  Campbell, 
Weill,  and  Mohler  did  not  so  see  said  Tully  at  the  said  alleged 
time;  and  merely  because  said  Campbell,  Weill,  and  Mohler 
did  not  testiiEy  herein,  directly  and  in  so  many  words,  that 
at  said  alleged  time  they  did  not  see  said  Tully  standing  npi 
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it  does  not  follow  as  a  matter  of  law,  either  that  said  Tully 
was  standing  up  at  said  alleged  time,  or  that  said  Campbell, 
Weill,  and  Mohler,  or  either  of  them,  saw  said  Tully  stand- 
ing up  at  said  alleged  time." 

M,  8.  Bonnifieldy  for  Appellant: 

I.  The  court  erred,  in  not  giving  the  jury  a  form  of  ver- 
dict for  manslaughter.  ( Hilly er  on  New  Trials,  258;  22 
Iowa,  270;  Garrett  v.  Gonter,  42  Pa.  St.  143.) 

II.  The  instruction  asked  for  by  defendant  relative  to  the 
testimony  of  the  witnesses  was  pertinent  and  proper.  The 
modification  by  the  court  was  erroneous.  Where  a  presump- 
tion is  one  of  fact  merely,  the  court  is  not  warranted  in 
declaring  it  to  the  jury  as  a  presumption  of  law.  (Hillyer  on 
New  Trials,  284;  King  v.  Pope,  28  Ala.  601,  and  cases  cited.) 

M.  A.  Murphy,  Attorney  General,  for  Respondent: 

I.  This  court  will  not  disturb  the  decision  of  the  court 
in  overruling  the  motion  for  a  new  trial  upon  the  ground  set 
out  in  the  affidavits.  (Costly  v.  State,  19  Ga.  628;  State  v. 
Earns,  12  Nev.  414;  State  v.  Jones,  7  Id.  413;  Cartiaghan 
V.  Ward,  8  Id.  33;  People  v.  Boggs,  20  Cal.  434.) 

II.  The  modifications  and  additions  made  to  the  instruc- 
tions did  not  injure  the  defendant.  The  instruction  asked 
by  defendant  attempted  to  instruct  the  jury  upon  a  question 
of  fact,  and  was  to  the  effect  that  the  jury  must  not  consider 
the  testimony  of  the  witnesses  Campbell,  Weil,  and  Mohler, 
and  without  the  modifications  and  additions  given  by  the 
court,  it  took  from  the  jury  the  right  to  consider  and  weigh 
said  testimony  and  draw  their  own  inference  therefrom. 

III.  The  judge  is  not  bound  to  give  the  instructions 
asked,  in  the  language  in  which  they  are  framed;  he  may 
modify  the  charges  so  as  to  make  them  conformable  to  his 
own  views  of  the  law.  {State  v.  Tamer,  19  Iowa,  148; 
State  V.  Collins,  20  Id.  90;  Mask  v.  State,  36  Miss.  94;  Peor 
pk  V.  Dodge,  30  Cal.  450.) 

By  the  Court,  Hawley,  J. : 

Appellant,  having  been  convicted  of  murder  in  the  second 
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degree,  appeals  to  this  court,  and  claims  that,  upon  several 
grounds,  the  court  erred  in  refusing  to  grant  him  a  new  trial. 

#.  Did  the  court  err  in  failing  to  give  to  the  jury  a  form 
for  a  verdict  of  manslaughter  ?     We  think  not. 

The  record  shows  that  the  jury  was  properly  instructed  as 
to  what  constituted  murder  in  the  first  degree,  murder  in 
the  second  degree,  manslaughter,  and  justifiable  homicide; 
that  the  court  also  instructed  the  jury  as  follows:  **  Should 
you  find  the  defendant  guilty,  you  will  designate,  by  your 
verdict,  the  offense  of  which  you  find  the  defendant  guilty;" 
that  prior  to  the  commencement  of  the  argument  of  coun- 
sel, and  at  the  close  thereof,  the  court  asked  counsel  for  de- 
fendant **to  prepare  and  hand  to  the  court  any  forms  of 
verdict  defendant  might  desire  to  have  the  jury  place  their 
verdict  in;"  that  defendant's  counsel  prepared  the  form  of  a 
verdict  of  "not  guilty,'' which  the  court  gave  to  the  jury, 
that  the  court  of  its  own  motion,  gave  the  form  of  a  verdict 
for  *' guilty  of  murder  in  the  first  degree"  and  **  guilty  of 
murder  in  the  second  degree."  Upon  these  facts  it  is  clear, 
to  our  minds,  that  the  jurors  were  not  misled,  as  claimed  by 
appellant's  counsel,  into  the  belief  that  if  they  found  de- 
fendant guilty  they  were  confined  in  their  deliberations,  as 
to  the  degree  of  guilt,  to  the  two  degrees  of  murder.  It 
was  their  duty,  if  they  believed,  from  the  evidence,  that  the 
defendant  was  guilty  of  any  offense  (and  they  were  so  in- 
structed), to  determine  the  degree  of  guilt  from  the  evi- 
dence adduced  at  the  trial.  The  forms  were  merely  given 
as  a  guide  to  the  jury  in  framing  their  verdict,  and  were  not 
intended,  and  could  not  have  been  considered,  to  limit  the 
right  of  the  jury  to  a  consideration  of  the  defendant's  guilt 
to  the  two  degrees  of  murder.  Moreover,  if  counsel  for 
defendant  considered  it  important  that  a  form  of  verdict  for 
manslaughter  should  be  given,  it  was  their  duty  either  to 
prepare  the  same,  or,  at  least,  to  request  the  court  to  give  a 
form  of  verdict  for  each  of  the  lesser  degrees  of  guilt. 

2.  The  court  did  not  err  in  refusing  to  grant  a  new  trial 
upon  the  grounds  presented  by  the  affidavits  in  the  bill  of 
exceptions. 

The  affidavits  of  Nagle,  a  person  confined  in  jail  for  con- 
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tempt  of  dourt,  and  of  the  defendant,  allege  that,  after  the 
jury  retired  to  deliberate  upon  a  verdict,  they  heard  the 
jarors  discuss  the  question  of  the  guilt  or  innocence  of  the 
defendant;  that  they  heard  three  of  said  jurors  vote  not 
guilty;  that  some  of  the  jurors  said  that  if  the  jury  would 
agree  to  a  verdict  of  murder  in  the  second  degree  they 
would  recommend  defendant  to  the  mercy  of  the  court;  that 
they  distinctly  heard  W.  H.  Woolcock,  one  of  the  jurors, 
say  that  he  did  not  believe  the  defendant  guilty,  but  if  the 
jury  would  recommend  the  defendant  to  the  mercy  of  the 
court  he  would  support  the  verdict  of  murder  in  the  second 
degree;  that  John  Byrnes,  one  of  the  jurors,  said  to  the 
others,  in  substance,  that  he  knew  the  defendant  went  armed 
and  was  in  the  habit  of  knocking  fellows  over  the  head  with 
his  pistol;  that  he  did  not  have  any  friend  in  the  county  and 
was  a  dangerous  man.  These  statements  are  contradicted 
by  the  affidavits  of  the  sheriff  and  the  deputy  sheriff,  to 
the  effect  that  it  is  impossible  for  any  one  in  the  jail,  where 
Nagle  and  the  defendant  were  confined,  to  distinguish  any- 
thing that  is  said  in  the  jury-room. 

It  was  the  duty  of  the  court  to  determine  the  question  of 
veracity  presented  by  these  conflicting  affidavits,  and  its  ac- 
tion in  this  respect  will  not,  upon  the  showing  made,  be 
disturbed. 

The  attorneys  for  the  defendant  state  in  their  affidavit 
"that  the  facts  set  out  in  the  fifth  ground  of  motion  for  new 
trial  are,  each  and  all,  true,  substantially  as  therein  set  out." 
The  facts  stated  in  this  grountl  areas  follows:  **E.  P,  Torrey 
is,  and  at  all  times  since  said  indictment  was,  professedly 
a  warm  friend  of  defendant;  was  called  regularly  as  a  juror 
in  the  case;  was  examined  on  his  voir  dire  by  both  parties 
and  passed,  and  was  excused  peremptorily  by  plaintiff.  W. 
H.  Woolcock,  one  of  the  jurors  who  tried  this  case,  was, 
at  the  time  the  jury  was  impaneled,  in  the  employ  of  said 
Torrey  as  foreman  in  a  mine;  had  been  so  employed  for 
several  months,  and  ever  since  said  trial  has  been  in  said 
employment.  Within  one  or  two  days  before  the  final  sub- 
mission of  the  case  to  the  jury,  by  the  court,  the  sheriff  in- 
formed said  jurors,  and  each  of  them,  that  it  was  rumored  in 
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town  that  said  Torrey  Lad  a  conversation  with  said  Woolcock 
at  the  hotel  upon  the  occasion  of  said  jurors  taking  supper 
there.  John  Byrnes,  one  of  said  jurors,  informed  the  court 
in  open  court,  of  said  alleged  rumors,  and  asked  that  the 
matter  might  be  investigated.     The  sheriff  stated  in  open 

court  that  he  had  heard  such  rumors,  and  so  informed  tbe 

•  >j 

jury. 

These  affidavits,  in  so  far  as  they  state  that  the  sheriff  in- 
formed the  jurors  of  the  rumor,  seem  to  be  denied  by  tbe 
sheriff,  who  states,  in  his  affidavit,  that  he  '^did  not,  dur- 
ing the  trial  of  said  case,  speak  to  said  jurors,  or  either  of 
them,  on  the  subject  of  said  case,  nor  allowed  any  other 
person  to  speak  to  said  jury,  or  either  of  them,  on  the  sub- 
ject of  said  case." 

But  how  could  the  rumor  have  influenced  the  jury  to  the 
prejudice  of  the  defendant?  His  counsel  argue  that  the 
rumor  was  started  for  the  purpose  of  intimidating  the  juror 
Woolcock,  and  to  compel  him  to  vote  for  a  verdict  of 
guilty  through  fear  that  if  he  voted  otherwise  people  would 
say  that  he  had  been  improperly  influenced  by  Torrey.  The 
natural  presumption  is  that  every  juror  is  a  man  of  ordinary 
intelligence,  and  that  he  acts  conscientiously  in  the  per- 
formance of  his  sworn  duty.  The  affidavits  of  Nagle  and 
the  defendant  being  disregarded,  there  is  nothing  left  in  the 
record  to  show  that  Woolcock  had  any  hesitation  in  voting 
for  a  verdict  of  guilty,  or  that  he  was  in  any  manner  in- 
fluenced by  the  rumor  of  the  reported  conversation  with 
Torrey. 

The  rumor  was,  at  most,  of  a  very  indefinite  and  uncer- 
tain character.  It  was  not  reported  that  Torrey  and  Wool- 
cock had  any  conversation  about  the  case.  That  is  left  as  a 
matter  of  inference.  It  is  not  even  claimed  that  there  was 
any  foundation  for  the  rumor,  for  there  is  no  attempt  to 
show,  as  a  matter  of  fact,  that  any  conversation  whatever 
actually  occurred  between  Torrey  and  Wcolcock  after  the 
jury  was  impaneled  to  try  the  case.  Counsel  simply  claim 
that  the  rumor  was  started  for  a  sinister  purpose,  and  that 
it  \^as  used  as  a  scarecrow  to  frighten  Woolcock  and  teep 
him  from  voting  for  a  verdict  of  not  guilty. 
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The  record  fails  to  sustain  this  position.  It  is  utterly 
nnteuable.  It  would  be  unreasonable  for  us  to  presume 
that  any  juror  was  improperly  influenced  by  such  a  vague 
rumor. 

3.  The  court  did  not  err  in  giving  the  instruction,  as 
modified,  relative  to  the  presumptions  of  the  jury  upon  the 
testimouy  of  the  witnesses  Campbell,  Weill,  and  Mohler. 

The  modification  was  uunecessarily  lengthy,  and  contained 
a  useless  repetition  of  words;  but  we  are  unable  to  see  how 
the  jury  could  have  been  misled  thereby  to  the  prejudice  of 
the  defendant.  It  was  the  duty  of  the  jury  to  determine  the 
question  whether,  at  the  time  of  the  homicide,  the  deceased 
was  stauding  up  or  lying  down,  from  all  the  facts  and  cir- 
cumstances surrounding  the  case,  and  not  to  draw  any  pre- 
sumption from  the  mere  fact  that  the  witnesses  Campbell, 
Weill,  and  Mohler  did  not,  in  so  many  words,  directly  state 
that  they  did  not  see  the  deceased  standing  up. 

4.  The  action  of  the  court  in  refusing  to  give  the  instruc- 
tions **  E"  and  "K,"  asked  by  defendant's  counsel,  is  sus- 
tained, upon  the  ground  that  the  court,  of  its  own  motion, 
gave  proper  instructions  upon  the  subject-nnatter  embraced 
therein.  (State  v.  O'Connor,  11  Nev.  416;  State  v.  Mover ,  13 
Id.  18;  State  v.  Hamilton,  Id.  386.) 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1,077.] 

M.  C.  LAKE,  Eelator,  v.  S.  D.  KING,  Eespondent. 

Final  Judgment — Divorce — Appeal. — In  an  action  for  divorce,  brought 
by  Jane  Lake  against  relator,  the  court,  upon  special  issues  of  fact  found 
by  a  jury,  ordered  that  the  bonds  of  matrimony  existing  between  the 
parties  be  dissolved,  and  reserved  from  its  decision  the  question  of  the 
division  of  the  common  property,  and  the  question  of  the  custody  of  their 
child:  Heldf  that  the  judgment  ordered  by  the  court  was  not  a  final 
judgment  in  the  case,  and  that  no  appeal  could  be  taken  from  the  orders 
made  thereafter  for  alimony,  and  for  counsel  fees. 

Application  for  mandamus  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 
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-B.  M.  Clarkcy  for  Belator. 

C,  S\  Varian,  and  Liivkey  &  Diclcson,  for  Eespondent. 

By  the  Court,  Leonard,  C.  J. : 

Respondent  is  the  acting  and  qualified  judge  of  the  sec- 
ond judicial  district  court  in  this  state.  At  a  prior  date, 
Jane  Lake  commenced  an  action  in  said  court  against  the 
petitioner,  M.  0.  Lake,  for  a  divorce  from  the  bonds  of 
matrimony,  for  a  division  of  the  alleged  common  property, 
and  for  the  custody  of  a  child  of  said  Jane  and  M.  C.  Lake. 
Issues  of  fact  were  raised  by  petitioner  in  his  answer,  not 
only  as  to  plain tifif's  allegations  upon  which  she  claimed  a 
divorce  and  custody  of  the  child,  but  also  as  to  the  amount 
and  value  of  the  common  property.  At  the  trial  the  plaint- 
iff demanded  a  jury,  which  was  thereupon  impaneled,  and 
it  was  stipulated  by  counsel  for  the  respective  parties,  in 
open  court,  that  the  question  of  the  division  or  disposi- 
tion of  the  alleged  common  property  be  withdrawn  from 
the  jury  and  reserved,  and  thereafter,  if  necessary,  tried 
by  the  court,  and  it  was  so  ordered.  Special  issues  of 
fact  were  submitted  to,  and  found  by,  the  jury,  and 
both  parties  moved  for  judgment  thereon.  The  court 
granted  plaintiff's  motion  for  judgment,  and  ordered  that 
the  bonds  of  matrimony  then  existing  between  the  parties 
be  dissolved,  and  reserved  from  its  decision  the  question  of 
division  of  the  common  property,  to  be  determined  upon 
testimony  thereafter  to  be  taken  by  the  court,  and  also  the 
question  of  the  custody  of  the  child.  Within  five  days, 
counsel  for  defendant  filed  and  served  a  notice  of  mo- 
tion for  a  new  trial,  and  obtained  an  extension  of  time 
in  which  to  file  and  serve  statement,  which  motion  is  now 
pending.  Subsequently  sundry  orders  were  made  for  the 
payment  of  alimony  and  counsel  fees  for  plaintiff.  Wishing 
to  appeal  from  those  orders,  the  defendant  in  that  case  and 
petitioner  here,  filed  and  served  a  statement  on  appeal  there- 
from, and  applied  to  the  court  for  a  stay  of  proceedings 
upon  the  same,  until  his  statement  could  be  settled.  The 
court  refused  to  order  a  stay,  upon  the  ground  that  the 
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orders  mentioned  were  not  appealable,  and  thereafter  re- 
fused to  settle  and  allow  said  statement  for  the  same  reason. 

Petitioner  applies  for  an  alternative  writ  of  mandamus, 
commanding  respondent  forthwith  to  settle  said  statement 
on  appeal,  or  to  show  cause  to  this  court  why  he  has  not 
done  so. 

The  orders  complained  of  are  not  included  among  those 
from  which  an  appeal  may  be  taken  before  final  judgment. 
If  au  appeal  lies  from  these  orders  it  is  because  they  are 
special  orders  made  after  final  judgment.  Was  the  judg- 
ment of  divorce  a  final  judgment?  In  Perldtis  v.  Sierra  S, 
M,  Co.,  10  Nev.  411,  this  court  said:  **It  is  contended  by 
appellant  that  the  judgment  was  contingent  and  interlocu- 
tory, not  final.  What  is  a  final  judgment?  This  question 
has  been  frequently  decided  by  the  courts.  A  judgment  or 
decree  is  final  that  disposes  of  the  issues  presented  in  the 
case,  determines  the  costs,  and  leaves  nothing  for  the 
future  consideration  of  the  court.  When  no  further  action 
of  the  court  is  required  in  order  to  determine  the  rights  of 
the  parties  in  the  action,  it  is  final;  when  the  cause  is  re- 
tained for  further  action,  it  is  interlocutory."  (See,  also, 
SUde  V.  Logan,  1  Nev.  514.) 

By  stipulation  the  issues  in  the  divorce  suit  were  only 
tried  and  settled  in  part,  and  the  remainder  were  reserved 
for  future  action.  The  judgment  was  not  final,  and  re- 
spondent did  not  err  in  refusing  to  settle  a  statement  on  ap- 
peal from  the  orders  mentioned.     Writ  denied. 


[No.  1,084.] 

S.  F,  HOOLE,  Eelator,  v.  JOHN  H.  KINKEAD, 
Governor,  et  al.,  Board  op  Commissioners  for  the 
Care  of  the  Insane,  Eespondents. 

I/)WEST  Responsible  Bidder — Stat.  1881,  59,  Construed. — ^In  providing 
for  the  erection  of  an  insane  asylum,  the  statute  declared  that  the  board 
of  commissioners  might  adopt  or  reject  any  and  all  bids  not  deemed  rea- 
sonable or  satisfactory,  but  in  determining  bids  for  the  same  work  or  ma- 
terial, the  lowest  responsible  bid  shall  be  taken:  Heldy  that  the  provision 
for  the  lowest  responsible  bid  is  mandatory;  but  in  ascertaining  whether 
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or  not  a  bidder  was  responsible,  the  board  was  required  to  deliberate  and 
decide,  and  in  doing  so  they  exercised  judicial  functions. 

Idem — Pecuniary  Ability  and  Skill  of  Contractob  to  be  Considered.— 
In  deciding  upon  the  responsibility  of  bidders  it  was  the  duty  of  the 
board  to  consider  their  pecuniary  ability  to  perform  the  contract  and  to 
ascertain  which  ones,  in  point  of  skill,  ability,  and  integrity,  would  be 
most  likely  to  do  faithful,  conscientious  work,  and  to  fulfill  the  terms  of 
the  contract. 

Mandamus — Judicial  Functions. — A  subordinate  body  can  be  directed  to 
act,  but  not  how  to  act,  in  a  matter  as  to  which  it  has  the  right  to  exer- 
cise its  judgment;  and  where  it  is  vested  with  power  to  determine  a 
question  of  fact,  the  duty  is  judicial^  and  however  erroneous  its  decision 
may  be,  it  can  not  be  compelled  by  mandamus  to  alter  its  determination. 

Application  for  mandamus. 

The  facts  are  stated  in  the  opinion. 

Thomas  E,  Haydon,  for  Relator: 

I.  A  statute  that  imposes  a  duty  and  gives  the  means  of 
performing  it  is  mandatory.  (Veazie  v.  China,  50  Me.  518; 
Boren  v.  Commissioners,  21  Ohio,  321  et  seq,;  19  Id.  97,  espe- 
cially 108,  109;  People  v.  Contracting  Board,  46  Barb.  256.) 

II.  Statutoiy  requisitions  are  deemed  directory,  only 
when  they  relate  to  some  immaterial  matter,  where  a  com- 
pliance is  a  matter  of  convenience  rather  than  substance. 
(Sedg.  on  Stat,  and  Con.  Law,  321;  People  v.  Schermerhorii, 
19  Barb.  540;  Steel  v.  Steel,  1  Nev.  27;  Corbett  v.  Bradley,  7 
Id.  106.) 

III.  The  will  of  the  legislature,  clearly  ascertained,  should 
control.  {Bartlett  v.  Morris,  9  Porter  (Ala.),  268-9;  Thorpe 
V.  Schooling,  7  Nev.  17;  Odd  Fell.  Sav.  Bank  v.  Quilleii,  11 
Id.  109.) 

M.  A.  Murphy,  Attorney  General,  and  W.  E.  F.  Deal,  for 
Respondent: 

I.  This  court  will  not  issue  the  writ  of  mandamus  where 
it  appears  upon  the  face  of  the  petition  that  the  commis- 
sioners have  awarded  the  contract.  (Mosee  on  Mandamus, 
53;  Treadway  Y.  Wright,  4  Nev.  119;  High,  on  InjunctioD, 
sec.  32,  et  seq.,  sec.  44;  County  Court  of  Warren  v.  Daniel,  2 
Bibb.  (Ky.)  573;  People  v.  Contracting  Board,  27  N.  Y.  380; 
33  Id.  382;  State  v.  Board  of  Education,  24  Wise.  683.) 
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II.  Oue  who  sues  for  the  writ  of  mandamus  must  have 
some  well-defined  right  to  enforce,  which  is  specific,  com* 
plete,  and  legal,  and  for  which  there  is  no  other  legal 
remedy.  (Commonioeallh  v.  MUchell,  82  Pa.  St.  343;  People 
V.  Alch-mev,  11  Abb.  Pr.  289;  People  v.  Smith,  12  Id.  133; 
People  V.  Hayt,  66  N.  Y.  606;  State  v.  Mayor,  35  N.  J.  L.  396.) 

By  the  Court,  Leonard,  C.  J. : 

IlDder  the  statute  of  this  state,  passed  at  the  last  session 
of  the  legislature  (Stat.  1881,  59),  respoudents  invited 
proposals  for  the  erection  of  an  insane  asylum  at  Keno,  ac- 
cording to  plans  and  specifications  previously  adopted. 
Bids  were  presented  by  different  parties,  and  among  them 
were  those  of  plaintiff,  offering  to  furnish  all  materials  and 
do  all  the  work  for  the  completion  of  the  buildings,  for  the 
sum  of  fifty-two  thousand  dollars,  and  of  certain  citizens 
of  Beno  offering  to  furnish  the  same  materials,  and  do  the 
same  work,  for  the  sum  of  s;xty  thousand  dollars.  After  a 
careful  examination,  upon  the  knowledge  of  the  commis- 
sioners and  evidence  received  touching  the  responsibility 
of  the  several  bidders  and  their  sureties,  the  contract  was 
awarded  to  the  citizens  of  Beno,  last  named,  for  the  sum  of 
sixty  thousand  dollars,  upon  the  ground  that  theirs  was  the 
lowest  responsible  bid.  Plaintiff  has  applied  to  this  court 
for  a  peremptory  writ  of  mandamus  to  compel  respondents 
to  cancel  the  award  made  as  aforesaid,  and  to  award  said 
contract  to  him  as  the  lowest  responsible  bidder. 

In  their  answer,  respondents  deny  that  plaintiff's  bid  was 
the  lowest  responsible  bid,  and  allege  that  the  bid  accepted, 
tbe  citizens'  bid,  was  such.  They  deny  that  plaintiff  can 
build  the  buildings  specified  in  the  plans  and  specifications 
for  tbe  sum  of  fifty -two  thousand  dollars,  or  tbat  he  has  the 
requisite  credit  or  means  to  build  the  same  for  less  than 
about  sixty  thousand  dollars.  They  deny  tbat  all  tbe  sure- 
ties upon  the  bond  offered  by  the  plaintiff  can  qualify  for 
the  sums  they  propose  to  become  sureties  for,  on  said  bond, 
untler  tbe  several  exactions  of  the  law  respecting  property 
exempt  from  execution,  or  over  and  above  all  their  debts 
and  liabilities.     They  deny  that  plaintiff's  bid  is  reasonable 


220  HOOLE  V.  KiNKEAD.  [Sup.  Ct. 


Opinion  of  the  Court — Leonard,  0.  J. 


or  satisfactory,  or  that  it  is  entirely  or  in  any  way  respon- 
sible. 

They  allege  that  all  bids  offered  were  carefully  considered 
with  reference  to  the  responsibility  of  the  sureties  offered, 
and  as  to  whether  said  bids  were  made  in  good  faith  with 
the  purpose  of  erecting  said  buildings  according  to  the  plans 
and  specifications;  that  from  the  testimony  of  skilled  ex- 
perts, they  ascertained  that  they  could  not  be  accordingly 
erected  for  less  than  fifty-eight  thousand  dollars;  that  after 
laborious  examination  and  inquiry  they  came  to  the  conclu- 
sion that  the  so-called  **  citizen's  bid"  was  the  lowest  respon- 
sible bid,  and  that,  therefore,  they  awarded  the  contract  to 
the  persons  named  therein.  They  also  allege  that,  after 
examination,  they  considered  the  bids  of  Gross  &  Scrog- 
gins,  and  William  Thompson,  lower  responsible  bids  than 
plaintiffs.  They  aver  that,  in  awarding  said  contract  they 
have  strictly  complied  with  the  statute  under  which  they 
derived  their  powers;  that  they  have  acted  according  to 
their  best  judgments,  for  the  best  interest  of  the  state,  and 
with  due  regard  to  the  legal  rights  of  the*  bidders. 

It  is  neither  alleged  nor  claimed  that,  respondents  have 
not  acted  in  entire  good  faith.  Neither  fraud  nor  negli- 
gence is  urged  against  them;  nor  is  it  asserted,  in  any  way, 
that  they  have  been  guilty  of  the  exercise  of  favoritism.  It 
follows  that,  at  most,  their  fault  is  an  error  in  judgment  in 
determining  that  the  bid  for  sixty  thousand  dollars  is  the 
lowest  responsible  bid. 

Section  5  of  the  statute  referred  to  provides  that,  "said 
board  may  adopt  or  reject  any  and  all  bids  not  deemed 
reasonable  or  satisfactory,  but  in  determining  bids  for  the 
same  work  or  material,  the  lowest  responsible  bid  shall  be 
taken." 

The  provision  that  they  shall  take  the  lowest  responsible 
bid  is  mandatory,  and  they  had  no  power  or  authority  to 
accept  any  other,  but  in  ascertaining  whether  or  not  a  bid- 
der was  responsible,  they  were  required  to  deliberate  and 
decide,  and  in  doing  so,  they  exercised  judicial,  not  minis- 
terial, functions. 

And  in  deciding  upon  the  responsibility  of  bidders,  it 
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was  their  duty  to  consider  not  only  their  pecuniary  ability 
to  perform  the  contract,  but  it  was  their  right  and  duty*to 
inquire  and  ascertain  which  ones,  in  point  of  skill,  ability, 
and  integrity,  would  be  most  likely  to  do  faithful,  conscien- 
tious work  and  fulfill  the  contract  promptly,  according  to  its 
letter  and  spirit.  In  Commonwealth  v.  Mitchell,  82  Pa.  St. 
349,  a  case  similar  to  this,  and  under  a  statute  requiring  a 
contract  for  stationery,  etc.,  to  be  given  to  the  **  lowest  re- 
sponsible bidder,"  the  court  thus  forcibly  expresses  itself: 
"It  is  scarcely  open  to  doubt,  but  that  the  word  under  con- 
sideration (responsible),  as  used  in  the  statute;  means  some- 
thing more  than  pecuniary  ability.  In  a  contract,  such  as 
the  one  in  controversy,  the  work  must  be  promptly,  faith- 
fully, and  well  done;  it  must,  or  ought  to  be^  conscientious 
work.  To  do  such  work  requires  prompt,  skillful,  and  faith- 
ful men.  A  dishonest  contractor  may  impose  work  upon 
the  city,  in  spite  of  the  utmost  caution  of  the  superintend- 
ing engineer,  apparently  good,  and  even  capable  of  bearing 
its  duty  for  a  time,  which  in  the  end  may  prove  to  be  a 
total  failure,  and  worse  than  useless.  Granted,  that  from 
such  a  contractor  pecuniary  damages  may  be  recovered  by 
an  action  at  law;  that  is,  at  best,  but  a  last  resort  that  often 
produces  more  vexation  than  profit — a  mere  patch  upon  a 
bad  job;  an  exceedingly  meager  compensation,  at  best,  for 
the  delay  and  incalculable  damage  resulting  to  a  great  city 
from  the  want  of  a  competent  supply  of  water.  The  city 
requires  honest  work,  not  lawsuits.  Were  we  to  accept 
the  interpretation  insisted  upon  by  the  relators,  the  differ- 
ence of  a  single  dollar,  in  a  bid  for  the  most  important  con- 
tract, might  determine  the  question  in  favor  of  some  unskill- 
ful rogue,  as  against  an  upright  and  skillful  mechanic. 
Again,  we  know  that,  as  a  rule,  cheap  work  and  cheap 
workmen  are  but  convertible  terms  for  poor  work  and  poor 
workmen,  and  if  the  city,  for  the  mere  sake  of  cheapness, 
must  put  up  with  these,  it  is  indeed  in  a  most  unfortunate 
position.     ^    •'^    * 

Agreeing  then,  as  we  do,  with  the  common  pleas,  that  the 
duty  imposed  upon  the  respondents  was  deliberative  and 
discretionary,  we  must  also  admit  the  conclusion  reached  by 
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that  court,  to  wife:  That  the  writ  of  mandamus  will  not  lie. 
Fqr  it  is  settled  beyond  controversy  that,  where  the  com- 
plaint is  against  a  person  or  body  that  has  a  discretionary 
or  deliberative  function  to  exercise,  and  that  person  or  body 
has  exercised  that  function,  according  to  the  best  of  his  or 
its  judgment,  the  writ  of  mandamus  will  not  be  granted  to 
compel  the  undoing  of  that  which  has  been  done. 

A  subordinate  body  can  be  directed  to  act,  but  not  how 
to  act,  in  a  matter  as  to  which  it  has  the  right  to  exercise 
its  judgment;  and  where  it  is  vested  with  power  to  deter- 
mine a  question  of  fact,  the  duty  is  judicial,  and  however 
erroneous  its  decision  may  be,  it  can  not  be  compelled  by 
mandamus  to  alter  its  determination.  Such  has  been  the 
uniform  decision  of  this  and  other  courts.  Where  no  discre- 
tion is  given  to  an  officer  or  body,  mandamus  lies  to  enforce 
a  performance  of  the  specific  act  required;  but  it  is  other- 
wise when  the  duty  imposed  requires  deliberation  and  de- 
cision upon  facts  presented.  It  was  for  the  board  in  this 
case  to  determine  the  lowest  responsible  bidder.  They  had 
no  right  to  accept  the  lowest  bid  if  they  were  not  satisfied 
with  the  responsibility  of  the  bidder,  according  to  the  defi- 
nition of  the  word  **  responsible"  given  above.  They  had 
the  right  to  reject  plaintiff's  bid,  and  such  was  their  duty, 
if,  after  examination,  it  was  not,  in  their  best  judgment,  the 
lowest  responsible  bid.  The  testimony  before  us  is  ample 
to  show  that,  the  board  acted  conscientiously,  after  faithful 
examination  of  all  facts  within  their  reach  touching  the 
questions  here  discussed,  and  their  decision  can  not  be  dis- 
turbed in  this  proceeding.  Mandamus  denied^  with  costs 
against  plaintiff. 


[No.  984.] 

DUNCAN    C.    MACKAY,    Eespondent,    v.  WESTEEN 
UNION  TELEGEAPH  COMPANY,  Appellant. 

Telegraph  Messages — Duty  of  Company.— It  is  the  duty  of  telegraph 
companies  to  transmit  messages  with  reasonable  diligence,  and  in  the 
order  of  time  in  which  they  are  received. 
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Idem— Damages  for  Delay. — Unless  the  importance  of  the  message  is 
shown  either  by  its  own  terras  or  by  explanation  made  to  the  j^erson  re- 
ceiving it  in  behalf  of  the  telegraph  company,  no  damages  are  recoverable 
for  failure  or  delay  in  transmission  beyond  the  price  paid  for  that  pur- 
pose. *  ' 

Idem. — Telegraph  companies  are  liable  to  the  extent  of  the  actual  damage 
sustained  for  delay  or  failure  in  transmitting  a  dispatch,  the  importance 
of  which  is  manifest  either  by  its  own  words  or  made  so  by  explanation. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  suflSciently  appear  in  the  opinion. 

C.  J.  HillyeTy  for  Appellant: 

No  damages  beyond  the  price  paid  for  sending  the  tele- 
gram were  recoverable;  The  dispatch  was  in  cipher,  and 
absolutely  unintelligible  except  to  the  person  to  whom  it 
was  sent.  No  explanation  of  its  contents,  or  even  of  the 
nature  of  its  subject-matter,  was  made  to  any  of  the  de- 
fendant's agents.  Admitting  that  telegraph  companies  are, 
in  a  certain  sense,  common  carriers,  and  subject  to  the  gen- 
eral rules,  as  to  obligation  and  liability,  governing  such  car- 
riers, nevertheless  there  is  a  very  broad  distinction  to  be 
observed  in  the  application  of  those  rules  as  between  them 
and  carriers  of  articles  of  value.  What  the  telegraph  com- 
pany carries  is  intangible,  and  has  no  intrinsic  value.  It 
can  not,  therefore,  be  an  insurer  in  any  such  sense  as  other 
carriers.  The  liability  of  the  latter,  in  case  of  negligence, 
may  be  determined  by  the  value  of  the  article  lost,  or  the 
depreciation  in  value  of  the  article  damaged.  Obviously, 
there  can  be  no  such  liability  for  negligence  in  transmitting 
a  telegram  which  has  no  value.  In  case  of  a  breach  of  con- 
tract to  send  a  telegram,  the  only  direct  damage  is  the  loss 
of  the  price  paid  for  its  transmission.  All  other  injury 
will  fall  within  the  class  of  what  are  legally  termed  conse- 
quential damages.  In  respect  to  these,  the  inquiry  will  be 
whether  they  are  so  related  to  the  transaction  as  to  be 
deemed  a  natural  or  suflBciently  probable  consequence  of 
the  negligence,  or  are  too  remote  to  be  recoverable.  {Hayes 
V.  WdU,  Fargo  cfe  Co,,  23  Cal.  185;  Allen  on  Tel.  653;  Sedg. 
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on  Dam.  439,  et  seq.;  United  States  Tel,  Co.  v.  Gildersleeve,  29 
Md.  232;  BanJc  v.  TeL  Co.,  30  Ohio  St.  565;  Sanders  v. 
Stuart,  L.  E.,  1  Com.  P.  Div.  326;  Lane  v.  Hlontreal  TeL 
Co.,  7  U.  C.  Com.  P.  C.  23;  Dunjan  v.  Western  Union  Ttl. 
Co.,  1  Am.  Law  Times  (N.  S.),  409;  Behm  v.  Western 
Union  TeL  Co.,  8  Biss.  131;  Ilordw.  Western  Union  Td.  Co., 
Ohio  Kep.;  Schaeffel  v.  P.  ^  A.  TeL  Co.) 

Lewis  &  Deal,  for  Bespondent: 

I.  It  must  be  admitted  that  telegraph  companies,  like  all 
companies  and  individuals,  are  liable  for  any  damage  re- 
sulting to  another  through  their  negligence  or  willful  mis- 
conduct. They  may  make  reasonable  rules  to  govern  their 
business  and  limit  their  liability,  yet  they  can  not  make  any 
rule  to  protect  themselves  from  either  willful  misconduct  or 
gross  negligence.  (Allen's  Tel.  Cas.  196,  212,  261,  471, 
578.) 

II.  Telegraph  companies  can  not,  by  any  rule,  limit  their 
liability  to  the  price  of  the  dispatch,  nor  to  any  thing  less 
than  the  actual  damage.     (Allen's  Tel.  Cas.  530.) 

III.  The  measure  of  damages  is  the  exact  damage  suf- 
fered by  the  sender  of  the  message,  that  is,  as  in  this  case, 
the  difference  between  the  price  that  could  have  been  ob- 
tained for  the  article  ordered  to  be  sold,  and  the  price 
actually  obtained.  (Allen's  Tel.  Cas.  570,  574,  661,  n.; 
Paries  V.  Alta  California  TeL  Co.,  13  Cal.  422;  2  Ohio  Dig. 
274;  Leonard  v.  Tel.  Co.,  41  N.  T.  544;  BittenhouseY.  Lide- 
pendent  Ttl.  Co.,  Allen's  Tel.  Cas.  570;  Scott  &  Jarnagin 
on  Tel.,  sees.  165,  166,  242-245,  267.) 

By  the  Court,  Belknap,  J. : 

The  defendant  corporation  received  from  the  plaintiflf,  at 
the  City  of  Virginia,  in  this  state,  for  transmission  by  tel- 
egraph to  San  Francisco,  a  message,  in  words  unintelligible 
by  themselves,  but  which  the  broker  to  whom  it  was  ad- 
dressed could  have  understood  as  an  order  to  sell  two  hun- 
dred and  fifty  shares  of  Mexican  mining  stock  in  his  hands, 
belonging  to  plaintiff.  The  message  was  delivered  to  de- 
fendant at  about  1  o'clock  P.  M.  of  the  fourteenth  day  of 
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October,  1878,  but  through  the  negligent  delay  of  defend- 
ant it  was  not  received  at  its  San  Francisco  office  until  3 :  36 
o'clock  of  that  afternoon,  and  the  plaintiff  thereby  lost  the 
diflference  between  the  amount  for  which  the  stock  could 
have  been  sold  at  the  2  o'clock  p.  M.  informal  session  of  the 
board  of  brokers,  and  that  for  which  the  stock  was  actually 
sold  upon  the  receipt  of  the  message  by  the  broker.  This 
difference  the  plaintiff  claims  he  is  entitled  to  receive  as  dam- 
ages in  this  action,  and  under  instructions  supporting  this 
theory  the  jury  returned  a  verdict  in  favor  of  plaintiff  for 
one  thousand  dollars. 

It  is  the  duty  of  proprietors  of  telegraph  lines  to  trans- 
mit messages  with  reasonable  diligence,  and  in  the  order  of 
time  in  which  they  are » received.  Failure  to  do  so  creates 
a  hability  in  favor  of  the  person  injured.  Defendant's  neg- 
ligence in  this  respect  is  conceded  for  the  purposes  of  this 
appeal,  and  the  only  question  made  in  the  case  relates  to  the 
measure  of  damages.  Defendant  claims  that  the  damages 
recovered  were  such  as  were  not  fairly  within  its  contem- 
plation, as  the  result  of  its  delinquency,  at  the  time  it  en- 
tered into  the  contract  to  transmit  the  message. 

There  appears  to  be  no  conflict  in  the  decided  cases,  that 
in  actions  for  breach  of  contract  for  transmission  of  tele- 
graphic messages  the  measure  of  damages  is  the  same  as  for 
breach  of  contract  generally.  In  general,  a  party  failing  to 
perform  his  contract  may  be  holden  to  make  good  the  loss 
occasioned  by  his  failure,  but  he  can  not  be  holden  for  re- 
mote, contingent,  and  uncertain  consequences,  or  for  specu- 
lative or  possible  results,  though  deducible  from  the  failure. 
In  the  consideration  of  this  subject  the  supreme  judicial 
court  of  Massachusetts,  in  the  case  of  Squire  v.  Western 
Unwn  Telegraph  Company,  98  Mass.  237,  said:  **  A  rule  of 
damages  which  should  embrace  within  its  scope  all  the 
consequences  which  might  be  shown  to  have  resulted  from 
a  failure  or  omission  to  perform  a  stipulated  duty  or  service, 
would  be  a  serious  hindrance  to  the  operations  of  commerce, 
and  to  the  transaction  of  the  common  business  of  life.  The 
effect  would  be  to  impose  a  liability  wholly  disproportionate 

to  the  nature  of  the  act  or  service  which  a  party  has  bound 
Vol.  XVI— 15 
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himself  to  perform,  and  to  the  compensation  paid  and  re- 
ceived therefor.  The  practical  rule,  founded  on  a  wise 
policy,  and  at  the  same  time  consistent  with  good  sense  and 
sound  equity,  is,  that  a  party  can  be  held  liable  for  breach 
of  a  contract  only  for  such  damages  as  are  tbe  natural  or 
necessary  and  the  immediate  and  direct  results  of  the  breach 
— such  as  might  properly  be  deemed  to  have  been  in  con- 
templation of  the  parties  when  the  contract  was  entered 
into — and  that  all  remote,  speculative,  and  uncertain  re- 
sults, as  well  as  possible  profits  and  advantages,  and  other 
like  consequences  which  might  have  arisen  from  the  fulfill- 
ment of  the  contract,  must  be  excluded  as  forming  no  just 
or  legitimate  basis  on  which  to  determine  the  extent  of  tbe 
injuiy  actually  caused  by  a  breach." 

The  case  of  Hadley  v.  Baxendale,  9  Exch.  341,  contains 
the  following  authoritative  statement  of  this  rule,  which  is 
frequently  quoted  and  universally  accepted:  ''When  two 
parties  have  made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such  as  may 
fairly  and  reasonably  be  considered,  either  arising  naturally, 
i.  e.,  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties,  at 
the  time  they  made  the  contract,  as  the  probable  result  of 
the  breach  of  it.  Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendants,  and  thus  known  to  both 
parties,  the  damages  resulting  from  the  breach  of  such  a 
contract,  which  they  would  reasonably  contemplate,  would 
be  the  amount  of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  circumstances  so 
known  and  communicated.  But,  on  the  other  hand,  if  these 
special  circumstances  were  wholly  unknown  to.  tbe  party 
breaking  the  contract,  he,  at  the  most,  could  only  be  sup- 
posed to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great  multitude  of 
cases  not  affected  by  any  special  circumstances,  from  such 
a  breach  of  contract. 
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"For,  had  the  special  circumstances  been  known,  the 
parties  might  have  specially  provided  for  the  breach  of  con- 
tract by  special  terms  as  to  the  damages  in  that  case,  and  of 
this  advantage  it  would  bo  very  unjust  to  deprive  them." 

Let  us  consider  the  facts  in  this  case  under  the  rule  as 
thus  laid  down :  When  the  plaintiff  handed  the  message  to 
the  manager  of  the  defendant  corporation  no  explanation  of 
its  subject-matter  was  made. .  Its  contents  were  intention- 
ally concealed  by  the  employment  of  a  cipher.  It  is  true 
the  manager  testified  that  the  plaintiff  in  delivering  the 
message  to  him  asked  if  it  would  be  received  in  San  Fran- 
cisco in  time  for  the  two  o'clock  p.  M.  informal  session  of 
the  board  of  brokers,  to  which  inquiry  the  manager  re- 
plied that  he  thought  it  would.  The  manager  also  admitted 
that  a  large  proportion  of  the  dispatches  sent  from  Virginia 
City  to  San  Francisco  were  in  cipher,  and  that  he  generally 
supposed  such  dispatches  related  to  stocks  or  mining  busi- 
ness. From  these  facts  defendant's  manager  might  have 
inferred  that  the  message   related  to  mining  stocks;   but 

• 

whether  it  contained  an  order  to  buy  or  sell,  or  revocation  of  a 
previous  order,  or  some  communication  concerning  the  mines, 
or  any  of  the  many  other  matters  incident  to  mining  stock 
transactions,  was  in  no  wise  suggested.  Neither  the  message 
itself  nor  any  communication  made  to  defendant's  manager 
disclosed  the  special  purpose  of  the  plaintiff  in- sending  the 
message,  and  because  of  its  total  ignorance  of  the  con- 
tents, defendant  could  not  have  contemplated,  within  the 
rule  stated,  as  the  probable  result  of  failing  to  promptly 
transmit  the  message,  that  it  would  be  answerable  for  the 
difiference  in  the  amount  for  which  the  two  hundred  and 
fifty  shares  of  Mexican  stock  were  actually  sold  and  that  for 
\vhich  it  could  have  been  sold  at  the  two  o'clock  board. 

Since  the  loss  sustained  can  not  be  **  reasonably  supposed 
to  have  been  in  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  or  the  probable  result  of  the  breach 
of  it,"  it  follows  that  plaintiff  is  precluded  from  recovering 
the  amount  claimed  The  only  loss  which  followed  as  a  nat- 
ural consequence  from  defendant's  breach  of  contract  was  the 
niouey  paid  by  plaintiff  for  the  transmission  of  the  mes- 


228  Brown  v.  Warren.  [Sup.  Ci. 

Points  decided. 

sage,  and  this  is  the  limit  of  the  damages  he  is  entitled  to 
recover  under  the  facts  presented. 

Although  the  question  herein  considered  has  never  be- 
fore been  adjudicated  by  this  court,  the  decisions  of  the 
courts  of  other  states  uniformly  sustain  the  principle  that 
unless  the  importance  of  the  message  is  shown  either  by  its 
own  terms  or  by  explanation  made  to  the  person  receiving 
it  in  behalf  of  the  telegraph  company,  no  damages  are  re- 
coverable for  failure  or  delay  in  transmission  beyond  the 
price  paid  for  that  purpose.  {Landsberger  v.  Magnetic  Td. 
Co.,  32  Barb.  530;  Candee  v.  Western  Union  Tel.  Co,,  34  Wise. 
480;  Beaupre  v.  P,  and  A,  TeL  Co.  21  Minn.  155;  McColl  v. 
Westein  Union  Tel.  Co.,  12  J.  &  S.  N.  Y.  487;  Sanders  et  d. 
V.  Stuart,  17  Eng.  (Moak's  Notes),  286;  Baldwin  v.  United 
States  Tel.  Co.,  45  N.  Y.  744.) 

On  the  other  hand,  telegraph  companies  are  liable  to  the 
extent  of  the  actual  damage  sustained  for  delay  or  failure 
in  transmitting  a  dispatch,  the  importance  of  which  is 
manifest  either  by  its  own  words  or  made  so  by  explana- 
tion. (Leonard  Y.  N.  Y.  Tel.  Co.,  41  N.  Y.  544;  De  BuUe  v. 
N.  Y.  TeL  Co.,  30  How.  (N.  Y.)  405;  Bittenkouse  v.  Indepen- 
dent m.  Co.,  44  N.  Y.  265;  Bryant  v.  Am.  Tel.  Co.  ,1  Daly,  590; 
Sprague  v.  W.  U.  Tel.  Co.,  6  Daly,  201;  U.  8.  Tel.  Co.  v. 
Wenger,  55  Pa.  St.  268;  Tel.  Co.  v.  Dryherg,  35  Id.  300; 
True  V.  International  Tel.  Co.,  60  Me.  27;  Squire y.  W.  U.  Tel. 
Co.,  98  Mass.  233;  Paries  v.  Alta  Tel.  Co.,  13  Cal.  424;  W.  U. 
Tel  Co.  V.  Tyler,  74  111.  168;  60111.  421.) 

Judgment  reversed. 


[No.  1,031.] 

SAMUEL  BKOWN,  Appellant,  v.  R.  W.  WAEREN  et 

AL.,  Respondents. 

Judgment  of  Nonsuit — Statement  on  Appeal — Specipication  op  Ereob. 
On  appeal  from  a  judgment  of  nonsuit  the  specification  of  error  is  in 
thefte  words:  "To  this  decision  and  judgment  of  the  court  the  plaintiff 
by  his  attorney,  then  and  there  duly  excepted,  and  assigns  the  decision 
and  judgment  of  nonsuit  as  error:"  Held,  sufficient. 

Nonsuit — When  it  should  not  be  Granted. — If  there  is  any  evidence 
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which  would  authorize  a  recovery  of  any  portion  of  the  land  in  contro- 
versy a  nonsuit  should  not  be  granted. 

Ejectment — Quitclaim  Deed — When  it  Conveys  Grantor's  Title 
Acquired  by  Subsequent  Patent — Nonsuit. — C,  after  making  final 
proof  and  payment  in  United  States  land  office  of  the  land  in  controversy, 
and  receiving  a  duplicate  receipt  therefor,  conveyed  the  same,  by  quit- 
claim deed,  to  B.  and  R.,  C.  subsequent  to  this  conveyance  received  from 
the  United  States  government  a  patent  to  the  land:  Held,  that,  by  his 
patent,  C.  acquired  no  right  or  interest  in  the  land  in  question  which  he 
did  not  possess  at  the  date  of  his  deed  to  B.  and  R. ;  and  that,  upon  the 
motion  for  nonsuit,  plaintiff's  rights  should  have  been  considered  the 
same  as  they  would  have  been  if  C.  's  deed  had  been  a  bargain  and  sale 
deed,  or  if  it  had  been  executed  subsequent  to  the  date  of  the  patent. 

Description  in  Deed — Parol  Evidence  of  Identity. — A  description  in 
a  deed  conveying  "all  the  real  estate,  water  rights,  and  property  of 
every  description,  real  and  personal,  in  the  state  of  Nevada,  belonging 
to  the  first  parties  of  the  fiist,  or  either  of  them,"  is  sufficient  to  convey 
tke  title.  Parol  evidence  is  admissible  to  enable  an  identification  of  the 
property  to  be  made. 

Motion  for  Nonsuit — Grounds  of  must  be  Stated — ^Waiver. — It  was 
urged  upon  appeal  that  a  nonsuit  should  have  been  granted,  because 
there  was  no-  proof  of  the  due  execution  of  the  conveyance  to  plaintiff. 
No  such  ground  was  stated  in  the  motion  for  a  nonsuit:  Held,  that  by 
failing  to  specify  this  groimd  at  the  time  the  motion  was  made,  defend- 
ants waived  it,  and  that  it  could  not  be  considered  on  appeal. 

Certificate  of  Register  of  Land  Office — Evidence  of  Conveyance  of 
Land. — A  certificate  of  the  register  of  the  land  office  containing  a  copy  of 
all  the  entries,  as  to  preemption,  settlement,  payment  of  purchase  money, 
and  issuance  oi  patent,  that  appeared  in  the  books  of  the  land  office,  in 
relation  to  the  lands  in  question,  is  competent  evidence  of  the  facts  in~ 
tended  to  be  proven  thereby. 

One  Tenant  in  common  may  Maintain  Ejectment  against  Every  One 
but  a  Co-tenant. — A  tenant  in  common  who  has  an  interest  in  the  prop- 
erty which  entitles  him  to  the  enjoyment  of  the  entire  estate,  can  main- 
tain ejectment  against  all  persons  but  his  co-tenants  and  parties  claiming 
under  them. 

Appeal  from    the    Second    Judicial    District,   Washoe 

County. 

The  facts  sufficiently  appear  in  the  opinion. 

J 

Leivis  &  Deal  and  Wm,  Webster ^  for  Appellant: 

I.  The  court  erred  in  granting  a  nonsuit.  It  was  shown 
that  Brown  was  at  least  a  tenant  in  common  with  Boyle  in 
the  demanded  premises,  and  as  such  tenant  he  had  the  right 
to  recover.     {Sharon  v.  Davidson,  4  Nev.  416.) 
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II.  At  the  time  Countryman's  deed  was  executed,  Coun- 
tryman had  applied  for  a  patent,  and  had  paid  the  purchase 
money.  That,  to  all  intents  and  purposes,  gave  Country- 
man the  legal  title,  and  his  deed  to  Boyle  and  Bidge  carried 
the  same  to  them.  For  all  the  purposes  of  an  action  of 
ejectment  Boyle  and  Bidge  were  by  such  deed  invested  with 
the  legal  title.  {North  Hempstead  v.  Hempstead,  2  Wend. 
110;  Tyler  on  Ej.  74,  75;  Bludworth  v.  Lake,  33  Cal.  2G2;  3 
Green  (Iowa),  349;  2  Washburne  on  Beal  Prop.  531;  Jackson 
V.  McCall,  3  Cow.  80;  JacJcson  v.  Bull,  1  John.  Cas.  81; 
Wallbridge  v.  Ellsworth,  44  Cal.  353;  Crane  v.  Salmon,  41  Id. 
63;  Stark  v.  Barrett,  15  Id.  366.) 

Ill;  The  deed  operated  as  an  assignment  of  the  duplicate 
receipt  and  the  right  to  the  patent.  {Green  v.  Clark,  31  Id. 
591.) 

R,  M.  Clarke,  for  Bespondents: 

I.  The  quitclaim  did  not  carry  to  Boyle  and  Bidge  the 
fee  subsequently  acquired  by  patent  from  the  United  States. 
{Harden  v.  Cullins,  8  Nev.  49;  Treadway  v.  Wilder,  12  Id. 
108.) 

II.  The  descriptive  words  in  the  deed  are  not  sufficient 
to  pass  the  interest,  if  any,  of  Bidge,  which  he  held  in 
common  with  Boyle,  particularly  as  that  interest,  if  any, 
was  equitable  merely.  (7  U.  S.  Dig.  249,  par.  82,  83; 
Banks  v.  Moreno,  39  Cal.  233,  239,  240;  Higueras  v.  U.  S., 
5  Wall.  828;  Power  v.  Hathaivay,  6  Hill,  453.) 

III.  This  action  being  for  the  possession  and  to  deter- 
mine the  title  to  the  land,  and  also  to  recover  value  for  the 
use  and  occupation,  Boyle  was  a  necessary  party,  and 
Brown,  if  a  tenant  in  common  only,  could  not  maintain  the 
suit.  (Sec.  14,  Civil  Practice  Act.;  Austin  v.  Hall,  13 
Johns.  286;  Merrill  v.  Berkshire,  11  Pick.  269,  274;  Laiie  v. 
Dobyns,  11  Mo.  105,  106,  107.) 

By  the  Court,  Leonard,  C.  J. : 

This  is  an  action  to  recover  possession  of  the  north  half 
of  the  north-east  quarter,  and  the  north-east  quarter  of  the 
north-west  quarter  of  section  12,  township  19  north,  range 
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19  east,  Mount  Diablo  base  and  meridian — the -same  being 
lots  1,  2,  3  and  4  of  said  section — together  with  mesne 
profits,  and  the  appeal  is  from  a  judgment  of  nonsuit. 

1.  It  is  claimed  by  counsel  for  respondents  that  the  judg- 
ment below  should  be  affirmed,  because  the  statement  on  ap- 
peal does  not  specifically  state  tile  errors  or  grounds  upon 
which  appellant  intends  to  rely  on  the  appeal,  as  required 
by  section  332  of  the  civil  practice  act.  •  The  only  specifi- 
cation of  error  is  in  jbhese  words:  "To  this  decision  and 
judgment  of  the  court  the  plaintiflF  by  his  attorney,  then 
and  there  duly  excepted,  and  assigns  the  decision  and  judg- 
ment of  nonsuit  as  error." 

Counsel  for  appellant  insist  that  the  assignment  stated 
is  sufficiently  specific.  The  law  does  not  require  a  vain 
thing.  It  was  incumbent  upon  the  plaintiflF,  before  resting, 
to  make  a  prima  facie  case  entitling  him,  in  the  absence  of 
evidence  against  him,  to  all  or  some  portion  of  the  relief 
demanded.  If  he  did  not  make  such  showing  it  was  the 
duty  of  the  court,  upon  a  proper  motion,  to  enter  a  judg- 
ment of  nonsuit. 

In  case  of  an  appeal,  the  statute  requires  the  appellant 
to  state,  specifically,  not  only  the  particular  errors  or 
grounds  upon  which  he  intends  to  rely  on  the  appeal,  but, 
also,  that  the  statement  "shall  contain  so  much  of  the 
evidence  as  may  be  necessary  to  explain  the  particular 
errors  or  grounds  specified,  and  no  more."  In  appealing 
from  a  judgment  of  nonsuit,  the  plaintiff  and  appellant 
must  set  out  in  his  statement  sufficient  evidence,  upon  every 
material  issue,  to  entitle  him  to  judgment;  and  if  that  is 
shown  by  a  settled  statement,  he  is  entitled  to  reversal; 
otherwise  he  must  fail.  The  burden  of  showing  facts 
establishing  a  prima  facie  case  rests  upon  him,  and  he  can 
show  them  in  one  way  only;  that  is,  by  stating  so  much  of 
the  evidence  produced  by  him  as  is  necessary  to  justify  a 
recovery. 

This  being  so,  the  appellant  can  make  no  more  particular 
specification  than  was  done  in  this  case,  except  by  restating 
the  evidence  or  the  legal  conclusions  resulting  therefrom. 
He  can  only  say  the  court  erred  in  granting  a  nonsuit  be- 
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cause  the  plaintiff  made  certain  proof,  stating  it  as  it  was 
given,  or  the  substance  of  it,  which  entitles  him  to  a  judg- 
ment. Such  additional  specifications  would  aid  neither  the 
court  nor  counsel  upon  the  opposite  side.  On  an  appeal 
like  this,  the  appellant's  theory  is,  and  must  be,  that  he 
made  out  a  prima  fcuiie  case  in  the  trial  court,  and  if  respond- 
ent can  show  from  the  evidence  in  the  statement  that  he 
failed  in  his  evidence  upon  any  one  material  point,  the 
judgment  will  not  be  disturbed,  if  such  failure  was  made  a 
ground  of  the  motion,  or,  it  may  be,  if  the  omission  was 
such  that  it  could  not  have  been  remedied.  It  matters  not 
what  reasons  the  court  may  give  for  granting  a  nonsuit, 
or  that  the  judgment  upon  those  grounds  is  erroneous;  the 
appellant  must  show  by  his  evidence  that  in  all  other  re- 
spects he  was  entitled  to  recover. 

We  are  of  the  opinion,  that  in  an  appeal  from  a  judgment 
of  nonsuit,  the  plaintiff  should  not  be  required  to  make 
more  definite  specifications  of  the  errors  relied  on  than  was 
done  in  this  case.  See  Dcyiiahue  v.  Gallavan,  43  Cal.  576, 
and  Moore  v.  Murdock,  26  Id.  524,  where  the  specifications 
were:  "Pirst,  the  court  erred  in  denying  defendants'  motion 
for  a  nonsuit  at  the  close  of  plaintiff's  case;  second,  the 
conclusions  of  law  drawn  by  the  court  are  not  warranted  by 
the  facts  found."  The  court  evidently  considered  the  state- 
ment of  the  first  ground  of  error  relied  on  suflSciently  spe- 
cific. It  said:  "The  only  point  we  can  consider  is  the 
alleged  error  of  the  court  below,  in  overruling  the  appel- 
lant's motion  for  a  nonsuit.  The  other  grounds  of  the  mo- 
tion for  new  trial  were  not  specified,  either  as  regards  the 
insufficiency  of  the  evidence  or  the  errors  in  law,  as  required 
by  the  statute,  and  therefore  they  should  be  disregarded  by 
the  court  below,  and  can  not  be  examined  on  appeal." 

The  ^nguage  of  the  statute  requiring  a  specification  of 
the  errors  relied  on  is  substantially  the  same  in  applications 
for  new  trials  and  on  appeals  from  judgments,  and  a  speci- 
fication that  is  sufficient  in  one  case  is  equally  so  in  the 
other.  If  we  are  correct  in  this,  the  cases  cited  sustain  our 
conclusion*  The  first  case  was  an  appeal  from  a  judgment 
of  nonsuit,  and  in  the  second,  as  before  stated,  one  of  the 
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errors  relied  on  for  a  new  trial,  was  the  court's  refusal  to 
grant  a  nonsuit.  There  is  much  greater  reason  for  requir- 
ing the  appellant  on  appeal  from  an  order  denying  a  non- 
suit, to  specify  the  particular  errors  relied  on,  than  in  cases 
on  appeal  from  judgments  of  nonsuit.  Because,  in  cases 
of  the  former  character,  any  one  omission  may  justify  the 
nonsuit,  and  that  may  be  pointed  out;  while  in  the  latter 
cases  the  appellant  must  show  himself  entitled  to  recover 
from  the  whole  case,  and  the  error  relied  on — the  granting 
of  the  nonsuit — can  be  shown  only  by  making  it  manifest, 
from  all  the  evidence,  that  he  was  entitled  to  recover  upon 
the  facts  proven  by  him. 

2.  The  first  point  made  by  counsel  for  respondents  upon 
the  merits,  as  a  reason  why  nonsuit  should  have  been 
granted,  is  stated  as  follows:  "The  land  in  controversy  lies 
south  of  the  meander  line,  and  between  that  line  and  the 
center  of  Truckee  river;  and  if  it  be  said  that  the  meander 
line  must  be  conclusively  taken  as  the  river's  edge,  or  low 
water  mark,  it  must  also  be  said  that  the  river's  edge,  or 
low  water  mark,  and  the  meander  line  conform,  and  that 
whatever  lies  between  the  meander  line  and  the  center  of 
the  stream  is  in  the  river.  The  river  bed  in  a  meandered 
stream  belongs  to  the  government,  and  in  occupying,  defend- 
ants committed  np  trespass  which  plaintiff  could  redress.'* 
It  is  not  necessary,  upon  the  evidence,  to  decide  whether 
the  proprietors  of  land  on  a  meandering  stream  own  to  the 
actual  low  water  line,  or  only  to  the  meander  line,  as  indi- 
cated upon  the  map.  The  testimony  of  the  two  surveyors, 
Merry  and  Baker,  shows  that  a  portion  of  the  land  in  ques- 
tion was  outside  of  the  meander  line  from  the  river,  on  lot 
3.  Such  being  the  case,  even  admitting  that  counsel  for 
respondents  is  correct  in  the  statement  of  the  law,  a  non- 
suit should  not  have  been  granted  upon  this  ground. 

3.  It  is  next  said:  "Conceding  for  argument  that  the 
proofs  show  that  Countryman  had  completed  his  cash  entry 
and  paid  for  lots  1,  2,  3,  and  4,  before  quitclaiming  to  Boyle 
and  Eidge,  the  quitclaim  did  not  carry  to  Boyle  and  Ridge 
the  fee  subsequently  acquired  by  patent  from  the  United 
States. 
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The  question  for  our  consideration  is  this :  Conceding  the 
facts  to  be  that  on  the  third  day  of  March,  1864,  Country- 
man filed  in  the  United  States  land  office,  at  Carson,  his  de- 
claratory preemption  statement  covering  the  property  in  dis- 
pute, and  on  the  second  day  of  March,  1865,  made  final 
proof  of  settlement,  improvements,  etc.,  to  the  satisfaction 
of  the  register  and  receiver;  paid  the  purchase  money;  re- 
ceived the  usual  duplicate  receipt;  and  on  the  fifth  day  of 
February  1869,  a  patent  was  issued  to  him  by  the  govern- 
ment of  the  United  States.  Did  the  quitclaim  deed  exe- 
cuted by  Countryman  and  wife  September  22,  1865,  subse- 
quent to  making  final  proof  and  payment,  but  before  receiv- 
ing the  patent,  cany  to  their  grantees,  Boyle  and  Kidge, 
the  legal  title  subsequently  acquired  by  the  patent,  or  trans- 
fer to  them  rights  in  the  property,  which  would  have  en- 
abled them  to  maintain  an  action  for  the  possession  thereof? 

It  may  be  admitted  that  a  quitclaim  deed  only  passes  such 
interests  as  the  grantor  possesses  at  the  time,  and  that  it 
has  no  operation  whatever  upon  subsequently  acquired  in- 
terests. It  certainly  transfers  all  existing  interests  and 
titles.  We  held  in  Treadway  v.  Wilder,  12  Nev.  114,  that 
the  statute  of  limitations  did  not  commence  to  run  until  the 
legal  title  passed  from  the  government;  that  is  to  say,  until 
the  issuance  of  the  patent.  But  we  recognized  the  doctrine 
that,  after  proof  and  payment,  a  preemptor  is  the  owner  of 
the  land,  in  fact,  and  that,  thereafter,  the  government 
merely  holds  the  naked  legal  title  in  trust  for  him  until  the 

« 

patent  is  issued.  *'  To  maintain  ejectment  a  right  of  entry 
and  possession  is  all  that  is  required."  {Toland\,  JUandell, 
38  Cal.  43;  Dilly  v.  Sherman,  2  Nev.  69.) 

In  Bludworih  v.  Lake  (No.  1),  33  Cal.  262,  the  court  said: 
"The  purchase  was  made,  the  consideration  money  paid  by 
the  purchaser  and  received  by  the  state,  and  the  warrant 
authorizing  the  location  delivered.  Henceforth,  the  pur- 
chaser became  the  owner  of  the  entire  beneficial  interest  in 
that  quantity  of  land.  As  soon  as  a  valid  location  of  the 
warrant  was  made,  the  right  attached  to  the  specific  tract 
of  land  selected,  and  the  legal  title  at  once  vested  in  the 
state  of  California,  but  for  the  benefit  of  the  holder  of  the 
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warrant  located.     The  purchase  from  the  state  had  already 
been  made  and  the  laud  paid  for.     The  state  simply  held 
the  legal  title  only,  without  any  beneficial  interest  what- 
ever, with  authority  in  the  state  officers  to  execute  a  patent 
to   the  beneficiary,  the  real  party  in  interest.     The  state 
held  the  legal  title  in  trust,  only,  for  the  purchaser,  until 
the  patent  should  issue.     When  Snelling,  in  this  instance, 
made  a  valid  location  of  the  warrant    *    *    *     he  became 
the  owner  of  the  entire  beneficial  estate,  and  the  state  held 
the  legal  title  in  trust  for  him.     Snelling  was  entitled  to  a 
conveyance  of  the  legal  title .     When  he  conveyed  all  his 
right,  title,  and  interest  in  the  land  he  not  only  conveyed 
his  beneficial  interest  but  his  right  to  a  conveyance  of  the 
legal  title.     The  latter  necessarily  goes  with  the  former. 
It  is  a  part  of  the  interest  held  at  the  time  of  his  convey- 
ance.    The  patent  was  finally  issued  to  give  effect  to  the 
right  before  acquired,  and  Bludworth  took  the  legal  title 
charged  with  the  trust  in  favor  of  the  grantees  of  Snelling. 
By  the  patent  plaintiff  acquired  no  new  interest  of  an  ad- 
verse character,  subsequent  to  his  conveyance  to  Hall,  and 
the  fact  that  said  conveyance  was  only  of  his  right,  title, 
and  interest,  instead  of  a  bargain  and  sale  of  land,  can  not 
affect  the  question." 

In  By  era  v.  Neal,  43  Cal.  214,  it  appears  that,  in  Novem- 
ber, 1863,  Neal  was  a  settler  upon  certain  public  lands,  and 
had  made  proof  and  payment  under  the  pre-emption  laws. 
The  court  said:  **  The  patent  issued  to  him  on  the  twentieth 
of  May,  1869,  by  the  authorities  of  the  United  States,  does 
not  constitute  a  new  title  in  him  in  that  sense.  It  is  merely 
a  formal  assurance  of  the  estate  which  he  had  already  ac- 
quired, by  the  proof  and  payment  in  November,  1863." 
(See,  also,  Foivler  v.  Frisbie,  37  Id.  495;  and  Thompson  v. 
Spencer,  50  Id.  533.) 

In  Stark  v.  Barrett,  15  Cal.  361,  the  deed,  which  was 
executed  by  the  grantor  long  anterior  to  the  issuing  of  the 
patent,  purported  to  convey  the  grantor's  right,  title,  and 
interest  in  a  tract  of  the  land  which  was  included  in  the 
patent;  and  it  was  held  that,  **the  patent,  in  recognizing  its 
validity  of  the  grant,  necessarily  established  the  validity  of 
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all  properly  executed  intermediate  transfers  of  the  grantee's 
interest;"  and  in  McCaxiley  v.  Fulton,  44  Id.  355,  the  court 
says,  **the  effect  of  that  rule  is  to  vest  in  such  grantees  the 
legal  estate;  and  there  is  no  rule  in  respect  to  the  operation 
of  such  patents  which  is  better  understood  than  this." 

In  Frinh  v.  Darst,  14  111.  306,  it  is  said:  "The  case  of 
JaclcHon  V.  Fish,  10  Johns.  456,  was  this:  A  soldier  in  the 
service  of  the  United  States,  entitled  to  a  donation  of  land 
for  his  services,  transferred  his  claim  to  the  same  before  re- 
ceiving patent  therefor,  by  a  deed  of  quitclaim  or  release, 
and  the  court  held  that  when  the  patent  issued  it  was  for 
the  benefit  of  the  releasee.  The  case  was  doubtless  rightly 
decided,  but  it  has  no  analogy  to  the  one  at  bar.  The 
soldier,  at  the  time  he  executed  the  quitclaim  deed,  had  a 
claim  to  the  tract  of  land  from  the  government,  and  most 
undoubtedly,  when  that  claim  was  afterwards  perfected  by 
the  issuing  of  a  patent,  it  was  for  the  benefit  of  him  to 
whom  the  claim  had  been  transferred.  *  *  *  Such  a 
deed  (quitclaim)  will  undoubtedly  pass  the  land  itself,  if  the 
grantor  has  an  estate  therein  at  the  time  of  the  conveyance, 
but  it  passes  no  estate  which  was  not  then  possessed."  See, 
also,  3  McLean,  109. 

Under  the  facts  admitted  for  the  purposes  of  this  discus- 
sion, our  opinion  is  that,  by  his  patent.  Countryman  ac- 
quired no  right  or  interest  in  the  land  in  question  which  he 
did  not  possess  at  the  date  of  his  deed  to  Boyle  and  Bidge; 
and  that,  upon  the  motion  for  nonsuit,  plaintiff's  rights 
should  have  been  considered  the  same  as  they  would  have 
been  if  Countryman's  deed  had  been  a  bargain  and  sale 
deed,  or  if  it  had  been  executed  subsequent  to  the  date  of 
the  patent. 

4.  It  is  next  said  that  the  title  to  the  property  in  dispute 
never  passed  from  Boyle  and  Bidge,  or  either  of  them,  to 
plaintiff;  that  no  conveyance  is  shown  from  Boyle,  and  that, 
in  the  deed  from  Bidge  and  the  Washoe  United  Consoli- 
dated Gold  and  Silver  Mining  company,  limited,  the  prop- 
erty is  not  described.  The  descriptive  words  in  the  last- 
named  deed  are  as  follows:  **A11  the  real  estate,  water 
rights,  and  property  of  every  description,  real  and  personal. 
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in  the  state  of  Nevada,  belonging  to  the  parties  of  the  first 
part,  or  either  of  them,  a  particular  description  of  a  por- 
tion of  which  is  as  follows."  *  *  *  The  property  par- 
ticularly described  does  not  include  that  in  question.  In 
Stanley  v.  Green,  12  Cal.  166,  the  court  used  tbe  following 
language:  **It  is  undoubtedly  essential  to  the  validity  of  a 
conveyance  that  the  thing  conveyed  must  be  described  so 
as  to  be  capable  of  identification,  but  it  is  not  essential  that 
tbe  conveyance  should  itself  contain  such  a  description  as 
to  enable  the  identification  to  be  made  without  the  aid  of 
extrinsic  evidence." 

Upon  the  question  of  identity  parol  evidence  is  always 
admissible.  {Abbott  v.  Abbott,  51  Me.  581;  Waterman  v. 
Johnson,  13  Pick.  261.)  In  the  last  case,  the  court  said: 
*'The  parol  evidence  identifies  the  subject  on  which  the 
deed  operates,  and  then  the  estate  passes  by  force  of  the 
deed.     Suppose  A.  B.  grants  in  these  words :  'AH  the  estate 

now  in  my  occupation  in street.'    The  very  first  step 

is  to  prove  where  the  house  occupied  by  the  grantor  was 
situated.  But,  then,  another  question  arises;  the  grantee 
coDtends  that  the  grantor  occupied  a  dwelling-house  and  a 
stable  adjoining,  and  the  grantor  denies  it.  The  question 
must  be  determined  by  parol  evidence;  but  as  it  is  so  de- 
termined, the  house  alone,  or  the  house  and  stable,  will  be 
adjudged  to  have  passed  by  the  deed." 

In  JacJcson  v,  DeLancey,  11  Johns.  365,  the  descriptive 
words  in  the  mortgage  under  consideration  were:  **A11  and 
every  those  shares,  lots,  and  parcels  of  land,  and  all  other, 
the  lands  *  *  *  and  estate  or  estates  whatsoever  of  said 
William,  Earl  of  Stirling,  whereof  he  is  seized  in  common 
or  separately  and  alone,  in  those  several  tracts  of  land  called 
the  patent  of  Gheesecocks,  in  Orange  county,  Eichbell's 
patent,  in  the  county  of  West  Chester,"  etc.,  naming  several 
other  patents  and  their  locations.  Then  followed  these 
words  of  general  description:  "And  all  other,  the  lands, 
tenements,  and  hereditaments  belonging  to  the  said  William, 
Earl  of  Stirling,  within  the  province  of  New  York."  The 
premises  in  question  passed,  if  at  all,  under  the  general 
description ;  the  court  held  that  the  general  description  in 


238  Brown  v.  Warren.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  C.  J. 

the  mortgage  was  liable  to  no  objection;  that  a  party  conu- 
sant of  his  rights  might  sell  or  mortgage  by  general  descrip- 
tion. In  Freij  v.  Clifford,  44  Cal.  343,  the  descriptive  words 
were:  "  All  my  right,  title,  and  interest  in  Sacramento  city, 
Upper  California,  consisting  of  town  lots  and  buildings 
thereon."  The  court  held  the  description  sufficient  to  con- 
vey the  lots  in  controversy. 

In  Starling  v.  Blair,  4  Bibb.  289,  it  was  held  that,  ''a  mort- 
gage of  'all  the  lots  the  mortgagor  then  owned  in  the  town  of 
Frankfort,  whether  he  had  a  legal  or  equitable  title  thereto,' 
was  not  void  for  generality  or  uncertainty,  but  was  good  for 
all  the  lots  which  could  be  identified  as  belonging  to  the 
mortgagor  at  the  date  of  the  deed."  The  court  thus  com- 
mented upon  general  descriptions:  "There  may,  indeed,  be 
more  difficulty  in  ascertaining  the  lots  intended  to  be  con- 
veyed, where  the  language  used  in  description  is  thus  gen- 
eral, than  it  the  lots  had  been  designated  by  their  numbers, 
but  it  is  in  the  degree,  and  not  in  the  nature,  of  the  diffi- 
cult}^  that  the  two  cases  diflfer.  It  results  iu  neither  case 
from  ambiguity  on  the  face  of  the  deed,  but  from  extrinsic 
circumstances,  and  in  both  cases  resort  must  be  had  to 
evidence  aliunde  for  the  purpose  of  identifying  the  lots 
which  are  the  subject  of  the  conveyance."  We  conclude 
that  this  objection  is  not  valid. 

5.  It  is  next  urged  that  there  was  no  proof  of  the  due  ex- 
ecution of  the  conveyance  introduced  in  evidence  from  the 
Nevada  Land  and  Mining  company  to  plaintiff.  The  state- 
ment on  appeal  declares  that  said  deed  was  duly  executed 
and  acknowledged.  But  passing  that  fact,  we  do  not  think 
respondents  can  raise  the  point  now  under  consideration 
for  the  purpose  of  sustaining  the  judgment  of  nonsuit. 
When  the  deed  was  introduced,  it  is  true,  the  defendants 
made  the  same  objection.  But  in  their  motion  for  nonsuifc 
it  was  not  stated  or  relied  on  as  a  ground  therefor. 
The  record  shows  that,  after  plaintiff  rested  his  case,  de- 
fendants moved  the  court  for  a  judgment  of  nonsuit,  on  five 
grounds,  which  were  stated  specifically;  and  failure  to 
prove  due  execution  of  the  conveyance  under  considera- 
tion was  not  mentioned  or  referred  to  in  general  terms  or 
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specifically.  We  think  it  would  be.  unfair  to  plaintiff,  and  a 
practice  that  ought  not  to  be  sanctioned,  to  permit  the  in- 
troduction of  the  deed  from  that  company,  as  a  link  in 
plaintiff's  chain  of  title,  and  then  sustain  the  judgment  of 
nonsuit  upon  the  ground  now  urged,  which  was  not  stated 
or  relied  on  by  the  moving  party.  {Jeffree  v.  Wcdsh,  14 
Nev.  146.) 

If  the  deed  was  not  competent  to  prove  a  conveyance 
from  the  company  to  plaintiff,  it  should  not  have  been  ad- 
mitted, and  if  admitted,  although  improperly  so,  it  should 
have  been  struck  out.  While  it  was  in  evidence,  although 
objected  to  by  defendants,  plaintiff  had  a  right  to  rely  upon 
it  as  proof  of  conveyance  to  him.  If  defendants  had  again 
urged  the  incofnpetency  of  that  deed  upon  the  motion  for 
nonsuit,  and  a  failure  to  transmit  the  title  to  plaintiff,  as  a 
consequence,  *'due  proof  of  its  execution"  might  have  been 
permitted  by  the  court  and  made  by  plaintiff.  The  only 
grounds  of  nonsuit  stated,  which,  it  can  be  claimed, 
pointed  in  the  slightest  degree  to  the  objection  now  urged, 
are  as  follows:  *' There  is  no  proof  that  the  land  in  contro- 
versy, at  any  time,  belonged  to  Boyle  or  Ridge,  or  to  both 
of  them;  the  proof  shows  the  title  to  the  land  in  question, 
out  of  plaintiff,  and  not  in  him.  No  possesjjion  in  any  one 
has  been  shown  of  this  land;  the  legal  title  thereto  is  now 
in  Peter  Countryman." 

The  defendants'  claim,  on  the  motion  for  nonsuit,  was  not 
that  the  conveyance  from  the  Nevada  Land  and  Mining 
company  did  not  convey  to  plaintiff  whatever  title  it  had, 
but  it  was,  that  said  company,  and  Boyle  and  Ridge,  had 
no  title  to  convey,  because  the  patent  to  Countryman  was 
executed  subsequently  to  the  date  of  his  deed  to  Boyle  and 
Ridge,  and  it  was  upon  those  grounds  that  the  motion  was 
granted.  If  defendants  intended  to  rely  upon  the  ground 
now  urged  in  their  motion  for  nonsuit,  they  would  have  so 
stated  distinctly  at  the  time,  and  failing  to  do  so,  under  the 
circumstances,  they  waived  the  point.  (Mateer  v.  Broion,  1 
Cal.  222;  Baker  v.  Joseph,  16  Id.  180;  Kiler  v.  Eimbal,  10 
Id.  268.)  Besides,  as  was  said  in  Sharon  v.  Minnock,  6 
Nev.  385,  the  deed,  upon  its  face,  purported  to  be  the  deed 
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of  the  Nevada  Land  and  MiniDg  company,  limited;  and 
although  its  due  execution  was  not  proved,  and  its  admis- 
sion was  objected  to  by  defendants,  still,  it  having  been  re- 
ceived in  evidence,  and  not  having  been  taken  from  the 
consideration  of  the  court  upon  motion  for  nonsuit,  it 
could  very  properly  be  held  to  be  what  it  purported  to  be. 

Counsel  for  respondents  says  in  his  brief  that,  "all  objec- 
tions were  reserved  by  the  court,  and  were  argued  and  con- 
sidered on  the  motion  for  nonsuit."  The  record  does  not 
show  it  if  such  was  the  fact.  That  only  shows  that  the 
several  deeds  produced  in  support  of  plaintiff's  case  were 
introduced  in  evidence.  Again,  there  was  some  oral  testi- 
mony, admitted  without  objection  after  the  introduction 
of  the  deeds,  that  the  title  was  in  plaintiff.  He  testified 
without  objection  that,  he  "claimed  to  be  the  owner  of  the 
lots  in  dispute;  that  on  the  seventh  of  December,  1876,  he 
received  a  conveyance  of  this  land,  having  purchased  it  of 
the  Nevada  Land  and  Mining  company,  limited,  and  from 
the  mortgagees." 

6.  It  is  claimed  that  there  was  no  competent  proof  of 
conveyance  of  the  land  in  dispute  by  the  United  States  to 
Countryman;  that  the  duplicate  purchase  receipt  was  the 
best  evidence.  The  proof  made  and  received  was  a  cer- 
tificate of  the  register  of  the  land  office  at  Carson,  wherein 
it  was  certified  that  Countryman  filed  his  preemption 
declaratory  statement  March  3,  1864,  covering  the  land  in 
question,  and  alleged  settlement  thereof  of  date  December 
21,  1863;  that  on  March  2,  1865,  Countryman  made  final 
proof  and  paid  the  purchase  money  (one  hundred  and 
eighty-eight  dollars  and  twenty-eight  cents)  and  received 
the  usual  receiver's  duplicate  receipt,  showing  said  cash 
entry;  that  pursuant  to  said  cash  entry,  a  patent  was  issued 
by  the  government  of  the  United  States  to  said  Country- 
man for  said  land  February  5,  1869,  and  was  recorded  at 
Washington,  in  vol.  1,  p.  359,  records  of  the  general  land 
office.  All  of  which  appeared  from  the  records  in  his 
office. 

It  was  admitted  by  counsel  for  the  defendants,  at  the 
trial,  that  the  certificate  contained  a  copy  of  the  entries 
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that  appeared  on  the  books  of  the  land  office,  in  relation  to 
the  lands  in  question.  We  think,  under  the  admissions, 
the  certificate  was  competent  evidence  of  the  facts  intended 
to  be  proven  thereby.  (Rev.  Stats.,  U.  S.,  2  ed.,  sees.  906- 
2264;  Copp's  Pub.  Land  Laws,  p.  192,  sec.  34,  and  p.  768; 
Lester's  Land  Laws,  pp.  50,  107,  430;  Kyhurg  v.  Perkins,  6 
Cal.  675;  Gregory  v.  McPherson,  13  Id.  572;  Greenl.  on 
Ev.,  vol.  1  (13th  ed.),  sec.  483  et  seq.) 

7.  And  lastly,  it  is  urged  in  support  of  the  nonsuit,  that 
if  plaintiff  has  an}^  title  or  interest  in  the  lands  in  dispute, 
he  holds  the  same  as  tenant  in  common  with  Boyle,  and 
that  he  can  not  maintain  this  action  without  uniting  his  co- 
tenant  as  a  party  with  him.  This  action,  except  as  to  rents 
and  profits,  was  for  the  possession  only.  It  can  determine 
no  rights  .but  those  of  present  possession.  (Mahoneyy.  Van 
fFiwHe,  21Cal.  583.) 

We  have  no  doubt,  upon  reason  and  authority,  that  one 
tenant  in  common,  who  is  seised  per  mi  et  per  tout,  and  has 
an  interest  in  the  whole  which  entitles  him  to  the  enjoyment 
►  of  the  entire  estate  as  against  every  one  except  his  co-ten- 
ants, may  maintain  ejectment,  in  this  state,  against  all  per- 
sons but  his  co-tenants  and  parties  claiming  under  them. 
{Hart  V.  Robertson,  21  Cal.  348;  Stark  v.  Barrett,  15  Id.  371; 
Touchard  v.  Crow,  20  Id.  162;  Williams  v.  Sutton,  43  Id.  71; 
Smith  V.  Starktoeather,  5  Day,  210.)  As  to  the  mesne  profits, 
he  can  recover,  probably,  only  the  proportion  corresponding 
to  his  interest.     (Clark  v.  Euber,  20  Cal.  196.) 

Onr  opinion  is,  that  the  court  below  erred  in  granti^  a 
nonsuit,  and  the  judgment  is  reversed, 

PETITION  FOR  REHEARING. 

B.  M.  Clarke,  for  Petitioner: 

I.  Under  the  pleadings  plaintiff  did  not  have  such  an 
interest  in  the  land  as  entitled  him  to  prevail  in  an  action 
of  ejectment. 

II.  It  can  not  be  maintained  that  the  payment  of  the 
purchase  money  by  Countryman,  and  the  issuance  of  the 
receipt  therefor,  vested  the  legal  title  in  Countryman,  or 
took  it  out  of  the  United  States.    {Fenn  v.  Holm^,  21  How. 

Vol.  XVI— 16 
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481;  Wifherspoon  v.  Duncan,  4  Wall.  218;  Gibsmi  v.  Chovteau, 
13  Id.  99.) 

III.  No  recovery  can  be  bad  upon  an  equitable  title 
unless  it  be  pleaded.  (Maguire  v.  Vice,  20  Mo.  431;  Estrada 
V.  Murphy,  19  Cal.  248;  Blum  v  Robertson,  24  Id.  141;  Brock 
V.  Tucker,  42  Id.  346.) 

RESPONSE  TO  PETITION  FOR  REHEARING. 

■ 

By  tbe  Court,  Leonard,  C.  J. : 

After  careful  examination  of  the  points  urged  for  re- 
hearing, the  same  is  denied.  (See  39  Cal.  586;  38  Id.  218; 
45  Id.  17;  13  Wall.  295;  2  Minn.  171;  2  Saw.  455;  30  Cal. 
648.) 


[No.  1,065.] 

THE  STATE  OF  NEVADA,  ex  rel.  G.  A.  Rankin, 
District  Attorney  of  Washoe  County,  v,  B.  F. 
LEETE,  Respondent. 

Stockholder  in  Corporation — What  Consiitutes. — G.,  sen.,  owned 
certain  ^Jiares  of  stock  in  a  corporation  organized  for  the  purpose  of 
maintaining  a  ditch,  etc. ;  he.  gave  them  to  his  son  with  the  request  that 
■  new  certificates  should  be  issued  in  his  son's  name,  and  transferred  upon 
the  books  of  the  company.  This' request  was  complied  with.  The  son 
paid  nothing  for  the  stock,  the  transfer  being  made  in  order  that  his 
son  might  be  eligible  to  the  office  of  trustee:  Heldy  upon  a  review  of 
the  statutes  of  this  state,  that  such  a  transaction  constituted  the  son  a 
stockholder  in  the  corporation,  and  made  him  elegible  to  the  office  of 
trustee.     (Belknap,  J.,  dissenting.) 

Idem. — Under  the  statutes  of  this  state  a  person  who  "  holds''  shares  of 
stock,  issued  in  his  name,  is  recognized  as  a  stockholder  as  well  as  one 
who  "  owns'*  them. 

Application  for  quo  warranto. 
The  facts  are  stated  in  the  opinion. 

Thomas  E.  Haydon  and  G,  A,  BanJcin,  for  Relator: 

I.  The  burden  of  proof  was  on.  defendant  to  establish 
his  right  to  the  office.  (Ang.  &  Ames  on  Corp.,  sec.  756; 
State  V.  Haskell,  14  Nev.  210;  High  on  Rem.,  sec.  629.) 
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II.  The  court  did  not  err  in  striking  out  Gulling's  evi- 
dence. The  fact  that  the  shares  stood  in  the  son's  name  by 
the  consent  of  his  father,  entitled  him  to  vote  the  stock. 
{Berdch  v.  Marye,  9  Nev.  316;  State  ex  rel.  Pettinelli,  10  Id. 
144;  Ang.  &  Ames  on  Corp.,  sees.  131,  132;  Green's  Brice's 
Ultra  Vires,  126;  State  v.  Ferris,  42  Conn.  560;  Gilbert  v. 
Manchester  Iron  Works,  11  Wend.  627;  Downing  v.  Potts,  3 
Zab.  66;  Union  Bank  v.  Laird,  2  Wheat.  390;  Shaw  v.  Spen- 
cer, 100  Mass.  382;  Mechanics'  Bank  v.  N.  Y.  &  N,  H.  B.  B. 
Co,,  13  N.  T.  599;  Ex  parte  Holmes,  5  Cow.  426;  Ex  parte 
Wilcoclcs,  7  Id.  402;  In  re  Barker-,  6  Wend.  509;  Merchants' 
Bank  v.  Cook,  4  Pick.  405;  Hoppin  v.  Buffum,  9  R.  I.  513.) 

m.  Lee,  as  executor  of  Larcombe's  estate,  had  a  clear 
right  to  vote.  (2  Comp.  L.  3399;  Matter  of  North  Shore  etc. 
Co,,  63  Barb.  571;  People  v.  Tibhetts,  4  Cow.  364;  Bailey  v. 
Hollister,  26  N.  T.  112;  MiddlebrookY.  Bank,  3  Keys,  135; 
Field  on  Corp.,  sees.  70,  71c 

lAndset/  &  Dickson,  for  Respondent : 

I.  The  court  erred  in  ruling  that  the  burden  of  proof  was 
upon  respondent.  {State  v.  Hunton,  28  Vt.  594;  People  v. 
Lacoste,  37  N.  T.  192;  State  v.  Broion,  34  Miss.  688;  State  y. 
Kwpferle,  44  Mo.  154;  1  Comp.  L.  394.)  '  Respondent  was 
once  lawfully  in  the  office.  (14  Nev.  209.)  The  court  erred 
in  withdrawing  the  testimony  of  Gulling  from  the  jury. 
(Authorities  cited  are  found  in  the  opinion  of  the  court.) 

II.  The  court  erred  in  holding  that  John  Lee,  as  executor 
of  the  Larcombe  estate,  could  give  a  proxy  to  represent  the 
stock  belonging  to  that  estate.  {Sebastian  v.  Johnston,  72 
111.  282;  Wilson  v.  Dennison,  1  Ambl.  86;  Hawkins  v.  Kemp,  3 
East.  410;  Heyer  v.  Deaves,  2  Johns.  Ch.  154;  Tainier  v.  Clark, 
13  Met.  226;  CoU  v.  Wade,  16  Ves.  jun.  27;  St.  Clair  y.  Jack- 
son, 8  Cow.  575;  Hawley  v.  James,  5  Paige,  318;  BuUeel  v. 
Abinger,  6  Jur.  410;  Beloley.  Wliite,  2  Head,  710;  Hunt  v. 
Doughs,  22  Vt.  130;  Burger  v.  Duff,  4  Johns.  Ch.  369.) 

By  the  Court,  Leonard,  C.  J. : 

The  Orr  Water  Ditch  company  is  a  corporation,  duly  in^ 
corporated  under  the  laws  of  this  state,  for  the  purpose  of 
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coDstmoting,  keeping   in  repair,  maintaining,  and  operat- 
ing a  ditch  for  the  conducting  of  water  from  the  T^uckee 
river,  in  Washoe  county,  to  farming  lands  therein,  for  irri- 
gating and  domestic  purposes.     On  and  prior  to  January 
8,  1881,  respondent  was  a  stockholder  in  said  corporation, 
and  the  duly  elected  trustee  and  secretary  thereof.     On  the 
date  just  mentioned   an   election  was  held   by  the  stock- 
holders of  the  corporation,  for  the  purpose  of  electing  five 
trustees  for  the  period  of  one  year  from  February  1,  1881. 
There  were  two  hundred  and  forty-eight  votes  in  the  cor- 
poration, and  at  that  election  two  hundred  and  thirty-four 
votes  were  cast,  of  which,  respondent,  Frazer,  and  Manning 
received  one  hundred  and  nine  votes  each,  and  Charles 
Gulling,  James  Gait,  and  A.  J.  Smith  one  hundred  and 
twenty-five  each,  one  hundred  and  seven  of  which  respond- 
ent admits    were  legal,  but  denies  the  legality   of  eight 
votes  cast  by  Smith  for  himself.  Gait,  and  Gulling,  and  ten 
votes  cast  for  the  same  persons  by  Haydon,  proxy  for  Lee, 
executor  of  the  estate  of  Larcombe,  deceased.     Plaintiff 
admits  that  the  one  hundred  and  nine  votes  cast  for  re- 
spondent were  legal.     If  the  eight  votes  cast  by  Smith,  or 
the  ten  votes  by  Haydon  were  legal,  it  follows  that  respond- 
ent was  not  elected,  and  that  Smith,  Gait,  and  Gulling  were 
elected;    The  five  persons  declared  elected  directors  were 
Haydon,  Powell,  Gait,  Smith,  and  Gulling.     As  to  the  first 
two,  there  is  no  contention.     After  the  election  the  five  per- 
sons just  named  met  as  trustees,  and  Gulling  was  elected 
secretary  of  the  board.     He  demanded  of  respondent  the 
books,  papers,  and  property  belonging  to  the  secretary's 
office,  but  compliance  was  refused,  and  this  proceeding  by 
information  in  the  nature  of  a  qtio  warranto  was  instituted 
in   this  .court.    Plaintiff  demands  judgment  to  the  effect 
that  respondent,  is  not  entitled  to  the  offices  of  trustee  and 
secretary  of  said  corporation;  that  he  be  ousted  therefrom, 
and  that  Gulling  be  put  in  possession  thereof,  and  of  all 
books,  papers,  and  property  of  the  corporation  appertain- 
ing to  said  offices  of  trustee  and  secretary,  together  with 
his  costs.     After  the  filing  of   respondent's  answer,    and 
upon  an  agreed  statement  of  special  issues  of  fact,  the  case 
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was  sent  to  the  second  judicial  district  court  in  and  for 
Washoe  county,  to  be  tried  by  a  jury.  The  jury  found  for 
plaintiff,  and  thereupon  judgment  was  entered  in  this  court, 
according  to  the  prayer  of  the  complaint.  Respondent 
asks  for  a  new  trial  on  the  ground  of  several  alleged  errors 
in  the  court  below. 

It  is  claimed  that,  in  the  sense  of  the  statute,  Oulling  was 
not  a  stockholder,  and,  consequently,  was  not  eligible  to  the 
office  of  trustee.  The  statute  provides  that,  **  the  corporate 
powers  of  the  corporation  shall  be  exercised  by  a  board  of 
not  less  than  three  trustees,  loho  shall  be  stockliolders  in  the 
company.'^  If  Gulling  was  not  a  stockholder,  he  was  ineli- 
gible, and  has  no  right  to  the  office,  or  the  books,  papers, 
and  property  appertaining  thereto,  and  respondent  is  en- 
titled to  retain  the  same  until  his  successor,  a  stockholder 
in  the  corporation,  is  elected  in  his  place. 

The  first  question  for  our  consideration,  then,  is  this: 
Upon  the  facts  admitted,  is  Gulling  a  stockholder  in  the 
corporation  ?  We  have  carefully  examined  the  statutes  and 
decisions  of  the  different  states  upon  this  question,  and  have 
come  to  the  conclusion  that  the  answer  depends  entirely 
upon  a  proper  construction  of  our  statute,  for  the  reason  that 
the  incorporation  law,  under  which  this  corporation  was 
formed,  provides  that,  **said  incorporation,  and  the  mem- 
bers thereof,  shall  be  subject  to  all  the  conditions  and  lia- 
bilities herein  imposed  and  to  none  others :"  and  the  stat- 
utes of  other  states,  which  have  been  construed  by  the 
courts,  differ  so  materially  from  ours,  that  the  decisions 
thereon  furnish  but  little  light  for  our  guidance. 

The  point  of  contention  under  consideration  arises  upon 
an  exception  taken  by  the  respondent  to  the  action  of  the 
court  below  in  striking  out  all  of  GuUing's  testimony  except 
that  which  showed  that  eight  shares  of  the  stock  of  the  cor- 
poration stood  in  his  name  upon  the  books  of  the  company 
at  the  time  of  the  election.  We  shall  concede  that  the  tes- 
timony struck  out  tended  to  show  that  GuUing's  father 
owned  sixteen  shares  of  the  stock;  that  he  handed  the  cer- 
tificate to  his  son,  Charles  Gulling,  and  requested  the  latter 
to  have  eight  shares  put  in  a  new  certificate  in  his  name 


246        State  of  Nevada  v.  Leete.     [Sup.  Cfc. 

Opinion  of  the  Court — Leonard,  C.  J. 

and  transferred  to  him  upon  the  books  of  the  company  for 
the  purpose  of  making  him  a  stockholder  and  eligible  to  the 
office  of  trustee,  and  that  he  never  paid  anything  for  the 
stock. 

Did  such  an  ownership  or  holding  of  stock  make  Charles 
Gulling  a  stockholder  according  to  the  legislative  intent? 
Counsel  for  respondent  claim  that  the  testimony  struck  out 
tended  to  show  that  his  ownership  was  only  colorable,  wLile 
under  the  statute  he  must  be  a  stockholder  holding  and 
owning  the  stock  in  his  own  right,  in  order  to  be  eligible  to 
the  office  of  trustee;  and  that  respondent  had  the  right  to 
go  behind  the  book  title  to  ascertain  if  he  was  a  stockholder 
in  the  sense  above  stated.  The  court  below  took  a  differ- 
ent view,  and  held  that  Gulling,  who  undoubtedly  had  all 
the  muniments  of  a  perfect  legal  title  to  the  eight  shares, 
and  who  acted  according  to  his  father's  wishes,  was  a 
stockholder  under  the  statute.  We  think  the  court  was 
right.  The  word  **  stockholder"  is  not  defined  by  the  stat- 
ute, nor  is  it  required,  in  terms,  at  least,  that  a  person  to 
be  eligible  to  the  office  of  director  shall  be  a  honafde  stock- 
holder, or  that  he  shall  own  stock  absolutely  in  his  own 
right.  He  must,  however,  be  ''a  stockholder  in  the  com- 
pany." 

Counsel  for  respondent  say:  **If  the  mere  fact  that 
the  stock  stands  on  the  books  in  the  name  of  one,  makes 
him  eligible  to  the  office  of  trustee,  irrespective  of  the 
question  whether  or  not  he  has  any  interest  in  it,  the  object 
of  the  statute  is  so  readily  evaded  that  it  becomes  a  dead 
letter."  It  is  a  part  of  the  history  of  corporations  in  this 
state,  that  under  the  statute  of  1862,  in  force  at  the  time  our 
general  incorporation  law  was  passed  (March  10, 1865),  a  per- 
son was  considered  and  treated  as  a  stockholder  by  corpora-* 
tions,  if  he  appeared  as  such  upon  the  books  of  the  com- 
pany. Except  as  to  the  liabilities  of  stockholders  for  their 
proportion  of  the  debts  of  the  corporation,  the  present 
statute  is  similar  to  the  former  one;  and  as  to  the  qualifica- 
tions of  directors,  no  change  was  made.  If  the  legislature 
intended  that  a  director  should  own  stock  absolutely  in  his 
own  right,  it  ought,  at  least  under  such  circumstances,  to 
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Iiaye  so  declared  in  unmistakable  language.  But  other 
legislation  of  the  session  of  1865  tends  to  show  that  the 
construction  contended  for  by  counsel  for  respondent  was 
not  intended.  In  the  statute  providing  for  the  incorpora- 
tion of  railroad  companies,  etc.,  approved  March  22,  1865, 
only  twelve  days  after  the  approval  of  the  general  incor- 
poration law  (Oomp.  L.  3425),  it  is  enacted,  in  section 
3429,  that  **  no  person  shall  be  a  director,  unless  he  shall 
be  a  stockholder  owning  stock  absolutely  in  his  own  right, 
and  qualified  to  vote  for  directors  at  the  election  at  which 
he  may  be  chosen;"  and  to  vote  he  must  own  stock  ten  days 
before  election.  To  my  mind  it  is  significant,  that,  in  the 
face  of  a  known  custom  contrary. to  respondent's  theory, 
the  general  incorporation  law  was  re-enacted  in  respect  to 
the  qualification  of  directors,  while  in  the  railroad  law,  it 
was  specially  declared  that  every  director  should  be  a  stock- 
holder owning  stock  absolutely  in  his  own  right.  The  fact 
that  in  the  railroad  law  the  legislature,  ex  industria,  made 
absolute  ownership  the  test  of  eligibility,  is  strong  evidence 
that  in  the  general  law,  where  that  test  was  excluded,  the 
same  rigor  was  not  intended. 

But  why  is  it  unreasonable  to  suppose  that,  our  legisla- 
ture intended  to  recognize  as  stockholders  those  persons 
who  should  hold  certificates  of  stock  in  their  own  names, 
and  in  whose  names  the  stock  should  stand  upon  the  books 
of  the  company,  although,  as  between  themselves  a'bd  out- 
side parties,  there  might  be  private  agreements  and  peculiar 
equities,  when  state  after  state,  noticeably  New  York  and 
New  Jersey,  in  terms,  enacted  the  same  thing?  (See  1  Rev. 
Stats.  N.  Y.  for  1829,  p.  603,  sec.  6,  and  for  1836,  p.  605, 
sec.  6;  Nixon's  Dig.  of  Laws,  N.  J.  1809-1861,  p.  153,  sec. 
13.  In  the  latter  state  it  is  enacted  that,  the  books  ''shall 
be  the  only  evidence  who  are  stockholders  of  such  com- 
pany entitled  *  *  *  to  vote  in  person  or  by  proxy, 
at  any  election  for  directors  of  said  company. 

The  charter  of  the  Providence  and  New  York  steamship 
company  provided  that,  only  stockholders  were  eligible  as 
directors,  and  the  by-laws  provided  that,  only  those  stock- 
holders should  be  entitled  to  vote  at  meetings  as  should, 
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according  to  the  compaDy's  stock  ledger,  have  been  holders 
of  stoQk  for  ten  days  next  preceding  such  meeting.  In 
Hoppin  et  al.  v.  Buffum  et  aL,  9  E».  I.  517,  it  appears  that  a 
certain  number  of  shares  in  the  corporation,  owned  by  Ed- 
ward P.  Taft  and  Cyrus  Taft,  were  pledged  to  Earl  P. 
Mason,  as  security  for  debts  due  to  himself  and  others,  bat 
neither  the  ownership  nor  pledge  appeared  on  the  books,  * 
where  the  stock  had,  from  the  formation  of  the  corporation, 
stood  in  the  name  of  "Earl  P.  Mason,  trustee."  The  ceifti- 
ficate  was  so  issued  in  1867,  and  he  voted  until  1870,  with- 
out objection. 

The  court  said:  "A  person  who  pledges  stock  has  the 
right  to  vote  upon  it,  until  the  title  of  the  pledgee  to  the 
stock  is  perfected.  If  Taft  had  appeared  on  the  books  as 
owner,  and  the  books  had  shown  the  pledge,  Mr.  Taf  t's  right 
to  vote  could  not  have  been  disputed.  The  object  of  the 
stock  book  and  of  requiring  transfers  of  stock  to  be  re- 
corded by  the  corporation,  is  for  the  protection  of  the  cor- 
poration, to  enable  it  to  know  who  are  its  members,  who  are 
entitled  to  dividends,  and  for  no  purpose  is  it  more  impor- 
tant than  to  enable  it  to  know  who  are  entitled  to  vote  in 
case  of  an  election.  This  doctrine  is  recognized  by  many 
authorities  directly,  and  by  many  inapliedly.     *     *    *  " 

If  the  real  owner  wishes  to  have  his  name,  or  the  true 
state  of  facts,  appear  on  the  books,  he  has  his  remedy  in 
equity  to  compel  a  .proper  transfer,  or  to  compel  the  pledgee 
to  give  a  proxy,  as  was  done  in  the  case  of  Vowellv.  Thomp- 
son, 3  Cranch,  C.  C.  428.  *  *  *  In  the  present  case, 
the  stock  stood  in  the  name  of  **Earl  P.  Mason,  trustee." 
The  books  did  not  disclose  the  nature  of  the  trust. 

If  any  other  person  was  the  equitatile  owner  of  the  stock, 
and  entitled  to  have  it  transferred  to  him,  he  should,  if  his 
right  was  disputed,  assert  it  in  season,  and  take  the  proper 
measures  to  enforce  it.  But  if  the  trust  was  of  such  a  na- 
ture that  the  trustee  has  the  control  and  management  of  the 
property,  and  is  to  exercise  his  discretion  concerning  it,  then 
he  is  the  proper  person  to  represent  and  vote  upon  it,  and 
the  corporation  can  not  be  required  to  examine  into  the  nature 
of  the  trust  with  a  view  to  decide  as  to  the  right  to  vote." 
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But  the  intent  of  the  legislature  must  be  gathered  from 
the  law  itself.  Let  it  be  remembered  that  Charles  Gulling 
held  the  entire  legal  title  to  eight  shares;  the  certificate  was 
in  his  name  and  the  transfer  was  entered  upon  the  com- 
pany's books.  If  he  is  not  a  stockholder,  it  is  because  such 
ownership  or  holding  of  stock  does  not  satisfy  the  statute. 
It  is  just  as  true  that  stockholders  and  none  others  can 
vote,  as  it  is  that  directors  must  be  stockholders.  If  Gull- 
ing was  a  stockholder  he  could  vote  and  act  as  director; 
otherwise  he  could  do  neither. 

Section  3393,  Comp.  L.,  provides  that,  ^'  each  stockholder, 
either  in  person  or  by  proxy,  shall  be  entitled  to  as  many 
votes  as  he  or  she  may  *  own,'  or  represent  by  proxy,  shares 
of  stock;"  and  it  is  argued  therefrom  that  an  absolute 
owner  in  his  own  right  only  is  a  stockholder  or  can  vote. 
It  will  be  seen  that  the  words  "  own"  and  **  hold"  are  used 
in  the  statute  in  the  same  sense.  For  instance :  Shares  of  stock 
"held  or  owned"  by  a  married  woman  '*  may  be  transferred 
by  her  without  the  signature  of  her  husband;"  and  all  divi- 
dends payable  upon  shares  *'  held"  by  a  married  woman  may 
be  paid  to  her  in  the  same  manner  as  if  she  were  unmarried; 
and  any  proxy  given  by  a  married  woman  touching  any 
share  of  stock  '^  owned"  by  her  shall  be  valid  and  binding. 
(Comp.  L.  3397.) 

"If,  after  such  notice  has  been  given,  any  stockholder 
shall  make  default  in  the  payment  of  the.  assessment  upon 
the  shares  lield  by  him,  so  many  of  such  shares  may  be  sold 
as  will  be  necessary  for  the  payment  of  the  assessment 
upon  all  the  shares  held  by  him,  her,  or  them."  (Comp. 
L.  3398.)  "It  shall  be  the  duty  of  the  trustees  of  every 
company  incorporated  under  this  act  to  keep  a  book  con- 
taining the  names  of  all  persons,  alphabetically  arranged, 
who  are,  or  shall  become,  stockholders  of  the  corporation, 
and  showing  the  number  of  shares  of  stock  held  by  them 
respectively  and  the  time  when  they  became  the  oimiera  of 
such  shares."     (Id.  3404.) 

So,  it  is  evident,  that  one  who  "  holds"  shares  of  stock  is 
recognized  as  a  stockholder  as  well  as  one  who  "owns" 
them;  and  in  the  portion  of  section  3393,  before  quoted,  the 
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word  '  *  hold"  may  be  substituted  for  "  own,"  when  it  would 
read  thus:  "Each  stockholder,  either  in  person  or  by  proxy, 
shall  be  entitled  to  as  many  votes  as  he  or  she  may  hold,  or 
represent  by  proxy,  shares  of  stock." 

It  must  be  admitted  that  the  legislature  intended,  either 
that  all  who,  as  to  third  parties,  "hold"  stock  in  the  sense 
of  the  statute — that  is,  by  certificate  in  their  own  names, 
with  proper  transfer  upon  the  books — should  also  own  it 
absolutely  in  their  own  right,  in  order  to  be  stockholders, 
or  that  all  should  be  considered  such  who  hold  it  as  above 
stated,  notwithstanding  there  are  private  agreements  and 
equities  between  them  and  others.  As  before  stated,  we 
think  the  latter  view  is  correct.  Section  3397  provides, 
that  the  capital  stock  of  a  corporation,  when  it  is  divided 
into  shares,  shall  be  personal  estate,  and  that  "  such  shares 
may  be  transferred  by  indorsement  and  delivery  of  the  cer- 
tificate thereof,  *  *  *  but  such  transfer  shall  not  be  valid, 
except  between  the  parties  thereto,  until  the  same  shall 
have  been  so  entered  upon  the  books  of  the  corporation  as 
to  show  the  names  of  the  parties  by  and  to  whom  trans- 
ferred, the  number  or  designation  of  the  shares,  and  the 
date  of  the  transfer." 

Under  that  statute,  the  whole  title  passes  to  the  trans- 
feree so  far  as  the  transferrer  is  concerned,  without  an  en- 
try upon  the  books;  but,  as  to  everybody  else,  the  legal 
title  remains  where  it  was  before  the  transfer.  (Bercich  v. 
Mayre,  9  Nev.  316;  Slate  v.  Pettinelli,  10  Id.  144;  Weston  y. 
The  Bear  River  and  Auburn  Water  and  Mining  Company,  5 
Cal.  186.)  In  the  absence  of  other  provisions  modifying 
their  natural  import,  those  last  quoted,  in  connection  with 
other  sections  of  the  statute,  and  especially  3404  and  3398, 
show  conclusively  to  my  mind  that,  as  to  the  corporation 
and  other  third  parties,  the  legislature  intended  to  have  the 
books  show  the  names  of  stockholders,  and  that,  as  to  such 
third  parties,  persons  holding  the  legal  title  and  having 
control  of  the  stock  should  be  considered  stockholders,  ex- 
cept in  cases  where  the  same  may  have  been  obtained  by 
fraud  or  other  unfair  means. 

It  will  not  be  denied  that  delinquent  stock  can  not  be 
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sold  for  assessments  without  notice  to  stockholders  holding 
the  same;  yet  section  3398  provides  that,  notice  may  be 
given  personally  or  by  publication,  and  if,  after  notice,  auy 
stockholder  shall  make  default  in  the  payment  of  the  as- 
sessment upon  all  the  shares  held  by  him,  so  many  of  such 
shares  may  be  sold  as  will  be  necessary  to  pay  the  whole 
assessment  due.  Personal  notice  is  as  effective  as  notice 
by  publication.  The  secretary  has  no  meaus  of  knowing 
who  are  stockholders,  except  by  an  examination  of  the 
books,  and  he  has  a  right  to  rely  upon  them  as  giving  him 
correct  information.  If  he  gives  personal  notice  to  a  party 
appearing  to  own  shares  upon  the  books,  or  if  he  publishes 
the  delinquent  stock  in  the  name  of  such  party,  and  the  as- 
sessment is  not  paid,  the  necessary  number  of  shares  may 
be  sold,  although  they  may  have  b^on  transferred  by  in- 
dorsement and  delivery  only,  before  the  assessment  was 
levied  or  the  notice  given.  How,  then,  can  it  be  said  that 
the  legislature  did  not  intend  to  regard  as  stockholders  per- 
sons appearing  upon  the  books  and  holding  stock  as  such? 
In  this  case  the  whole  stock  is  held,  probably,  by  persons 
I'esiding  in  Washoe  county,  and  in  case  of  assessment  they 
may  all  be  served  personally  with  notice.  Charles  Gulling 
holds  the  legal  title  to  eight  shares,  and  appears,  upon  the 
books,  to  be  the  absolute  owner.  Either  he  or  his  father 
had  the  right  to  cast  eight  votes  upon  tkem,  because  one  or 
the  other  was,  as  to  them,  a  stockholder. 

Those  shares  may  be  assessed,  regardless  of  the  stock- 
holder, and  notice  may  be  given,  as  before  stated,  to 
Charles  Gulling;  but  if  counsel  for  respondent  are  right  in 
claiming  that  the  father  is  the  stockholder,  then,  before 
sale,  notice  should  be  served  upon  him,  because  "notice 
shall  be  given  to  the  stockholders,  personally  or  by  publi- 
cation." If  it  be  said  in  answer  that  the  father  would  be 
estopped  to  deny  his  own  voluntary  transfer,  still,  in  that 
view,  the  intention  of  the  legislature  is  not  less  apparent. 

The  case  cited  by  counsel  for  respondent  {StcUe  v.  Hun(o7i, 
28  Vt.  595)  is  not  opposed  to  our  interpretation.  The  gen- 
eral banking  law  of  that  state  enacted  that  no  stockholder 
residivg  out  of  the  state  should,  either  personally  or  by  proxy, 
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vote  in  the  meetings  of  the  corporation;  and  that  a  stock- 
holder of  four  shares  should  have  four  votes;  six  votes  for 
eight  shares;  seven  votes  for  ten  shares,  and  one  vote  for 
every  five  shares  above  ten;  provided,  that  no  stockholder 
should  be  entitled  to  more  than  twenty  votes.  (Comp. 
Stats,  of  Vermont  for  1850,  p.  489,  sec.  54.) 

Prentiss,  a  citizen  of  New  Hampshire,  advanced  to  Dan- 
forth  and  others,  citizens  of  Vermont,  a  large  sum  of  money, 
which  was  expended  in  the  purchase  of  a  major  part  of  the 
stock  of  the  White  river  bank;  and  conveyances  of  the  stock 
were  made  ,to  citizens  of  Vermont,  and  by  them  parceled 
out  to  other  citizens,  giving  generally,  to  each,  four  shares. 
More  than  five  hundred  shares  were  thus  distributed.  The 
court  decided,  upon  ample  proof,  that  Prentiss  was  the  real 
owner,  and  that  the  pretense  that  it  belonged  to  any  one 
else  was  altogether  colorable;  that  if  the  stock  had  stood 
in  his  name  he  could  not  have  voted  upon  it;  that  to  allow 
him  to  do  so,  would  be  a  fraud  upon  the  law,  which  should 
not  be  outwitted  by  cunning  devices.  In  other  words, 
it  was  decided  that  Prentiss  could  not  do  by  indirect 
means,  what  the  law  declared  should  not  be  done  directly. 
The  court  said  the  statute  showed  a  marked  intention  on  the 
part  of  the  legislature  that  the  banks  should  be  controlled 
only  by  citizens  of  the  state.  And  we  say,  if  our  statute 
had  declared  that  none  should  be  directors  but  stockholders 
holding  or  owning  stock  absolutely  in  their  own  right,  or 
had  used  language  indicating  such  intention,  upon  a  fair 
consideration  of  the  entire  statute,  we  should  have  no  diffi- 
culty in  arriving  at  the  conclusion  of  the  Vermont  court. 
Stewart  v.  Mahoney  M.  Co,,  54  Cal.  149,  and  the  decision 
of  Judge  Sullivan  upon  the  application  of  Dewey  to  set 
aside  the  election  of  directors  of  the  California  Mining 
Company,  in  one  of  the  superior  courts  of  San  Francisco, 
are  also  cited. '  We  think  neither  case  is  authority  for  re- 
spondent under  our  statute. 

When  the  first  was  decided,  section  298  of  the  civil  code 
provided  as  follows : 

**  The  owners  of  shares  in  a  corporation  which  has  a  capi- 
tal stock  are  called  stockholders.     If  a  corporation  has  no 
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capital  stock  the  corporators  and  their  successors  are  called 
members."  And  section  312  provided  that,  '*  Every  person, 
acting  therein  (elections),  in  person  or  by  proxy,  or  by  rep- 
resentative, must  be  a  member  thereof,  or.  a  bona  Jlde  stock- 
holder having  stock  in  his  own  name  on  the  books  of  the 
corporation  afe  least  ten  days  prior  to  the  election.  Any  vote 
or  election  had  other  than  in  accordance  with  the  provisions 
of  this  article  is  voidable  at  the  instance  of  absent  stock- 
holders or  members,  and  may  be  set  aside.     *    *    *  " 

That  is  to  say,  under  the  statute,  no  person  could  vote 
who  was  not  a  bonajide  owner  of  shares  of  stock,  or  a  mem- 
ber; and  an  election  carried  by  the  votes  of  other  persons 
could  beset  aside.  One  thousand  shares  of  the  stock  voted, 
stood  in  the  name  of  *'H.  P.  Bush,  trustee."  They  were 
owned  by  three  other  parties,  neither  of  whom  authorized 
Bush  to  represent  them,  or,  in  fact,  knew  of  the  meeting. 
The  stock  had  been  issued  in  the  name  of  Bush,  trustee,  with- 
out the  knowledge  or  authority  of  the  owners.  After  citing 
'  section  312  of  the  civil  code,  the  court  said:  *'  Bush  was  not 
the  proxy  or  representative  of  either  of  the  owners  of  the 
stock,  nor  was  he  a  member  of  the  corporation,  nor  was  he 
a  6o?iay?c/e  stockholder;  therefore  he  had  no  legal  right  to 
vote  the  stock."  The  court  evidently  took  the  view  that 
there  was  a  statutory  prohibition  against  the  voting  of  any 
but  bona  fide  owners  of  stock,  and  that  therefore,  Bush's 
votes  were  illegal — a  conclusion  with  which  we  cordially 
agree,  under  the  statute,  and,  especially,  under  the  circum- 
stances shown. 

At  the  time  of  Judge  Sullivan's  decision  the  statute  was 
as  follows:  ''At  such  election  the  stock  of  said  corporation 
shall  be  voted  by  the  bonajide  owners  thereof,  as  shown  by 
the  books  of  said  corporation,  unless  the  certificate  of 
stock,  duly  indorsed,  be  produced  at  such  election,  in 
which  case  sai'd  certificates  shall  be  deemed  the  highest  evi- 
dcDce  of  ownership,  and  the  holder  thereof  shall  be  en- 
titled to  vote  the  same."  (Gal.  Stat.  1880, 132,  sec.  3.)  It 
was  claimed  that  the  books  of  the  company  were  the  high- 
est and  only  evidence  of  ownership.  Judge  Sullivan  held 
that  proof  of  ownership  could  be  made  outside  of    the 


254        State  of  Nevada  v,  Leete.     [Sup.  Ct. 

Opinion  of  Belknap,  J.,  dissenting. 

books  under  the  last  statute  as  well  as  the  first.  The  case 
being  appealable,  it  would  be  in  bad  taste  for  us  to  com- 
ment upon  the  decision,  and  we  refrain  from  so  doing. 

The  conchision  arrived  at  in  relation  to  the  status  of  GulU 
ing,  renders  it  unnecessary  to  consider  at  length  the  al- 
leged erroneous  rulings  of  the  court  concerning  the  valid- 
ity of  the'votes  cast  by  Haydon,  proxy  for  Lee,  executor  of 
the  estate  of  Larcombe.  As  to  the  corporation  and  other 
third  parties,  Lee  held  the  legal  title  to  ten  shares,  and  the 
stock  issued  in  his  name  was  held  by  him,  although  it  be- 
longed in  fact  to  the  estate  of  which  he  was  executor.  He 
was  a  stockholder,  and  being  such,  had  the  right  to  vote  in 
person  or  by  proxy.  The  errors  complained  of  touching 
the  validity  of  Smith's  votes  need  not,  therefore,  be  consid- 
ered. As  to  the  alleged  error  in  ruling  that  the  burden  of 
proof  was  upon  respondent,  it  is  sufficient  to  say  that,  if  it 
was  erroneous,  it  was,  under  the  admissions,  without  in- 
jury. 

We  have  considered  this  case  upon  the  facts  presented, 
and  intimate  no  opinion^  as  to  what  the  result  would  have 
been  if  Gulling,  the  father,  had  demanded  the  right  to  vote 
the  eight  shares  held  by,  and  in  the  name  of,  his  son. 

New  trial  denied. 

Belknap,  J.,  dissenting: 

In  order  to  have  been  eligible  to  the  directorship.  Gulling 
must  have  been  a  stockholder,  and  this  fact  should  have 
been  determined  by  the  same  rules  of  evidence  as  in  gen- 
eral govern  courts  in  the  determination  of  *  controverted 
questions  of  fact.  The  rule  of  evidence  upon  this  subject 
has  been  changed  in  some  states  by  express  provision  of 
statute  or  authorized  by-law  making  the  entries  in  the  trans- 
fer books  conclusive  evidence  of  the  right  of  a  person  to 
vote  the  shares  standing  therein  in  his  nam\3  (as  was  the 
case  in  Hoppin  v.  Biiffumy  referred  to  in  the  opinion  of  the 
court),  but  when  this  express  authorization  does  not  exist 
no  case  has  gone  farther  than  to  hold  the  entries  in  the 
transfer  books  frima  facie  evidence  of  ownership. 

Nor  do  I  think  the  statute  of  this  state  was  intended  to 
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cbange  the  general  rule  of  evidence  upon  the  subject.  Sec- 
tion 5  of  the  corporation  act  contains  a  provision  that  the 
trustees  of  the  corporation  shall  be  "stockholders  in  the 
company."  The  same  section  provides  that  **each  stock- 
holder *  *  *  shall  be  entitled  to  as  many  votes  as  he 
or  she  may  own  *  *  *  shares  of  stock,"  etc.,  and  sec- 
tion 12  provides  that  the  pledger  of  stock  may  nevertheless 
represent  and  vote  his  stock  at  all  corporate  meetings. 
These  provisions  indicate  an  intention  on  the  part  of  the 
legislature  to  intrust  the  owners  of  the  stock  of  the  corpo- 
ration with  the  control  of  its  elections  and  its  general  man- 
agement, in  accordance  with  a  principle  which  has  the  sanc- 
tion of  long  continued  usage,  and  which  is  so  firmly 
engrafted  into  the  law  of  corporations  that  it  may  be  said 
to  be  a  part  of  their  common  law. 

In  the  absence  of  an  intention  on  the  part  of  the  legisla- 
ture to  alter  or  define  the  meaning  of  the  word  *' stock- 
holder," as  used  in  the  statute,  it  should  be  assumed  to  have 
been  used  in  its  universally  accepted  sense,  and  to  mean 
the  owner  of  the  shares.  If,  therefore.  Gulling  did  not  own 
the  shares,  he  was  ineligible  to  the  directorship. 

The  question  whether  one  in  whose  name  stock  stood  upon 
the  books  of  the  corporation  was  from  that  fact  to  be  treated 
as  a  stockholder  for  the  purpose  of  voting  at  corporate  elec- 
tions, arose  in  Vermont,  under  a  statute  which,  among  other 
matters,  provided  that  **  each  stockholder  shall  be  entitled 
to  a  number  of  votes  proportional  to  the  number  of  shares 
which  may  have  been  held  by  such  stockholder  at  least  three 
months  before  the  time  of  voting,"  etc.,  and  which  further 
provided  that  no  stockholder  residing  out  of  the  state  should 
be  entitled  to  vote  at  corporate  meetings.  The  facts  were 
that  a  citizen  of  another  state,  in  order  to  obtain  the  con- 
trol of  the  directory  of  a  banking  corporation  of  the  state  of 
Vermont,  caused  certificates  of  stock  of  which  himself  was 
the  true  owner,  to  be  placed  in  the  names  of  citizens  of  the 
latter  state,  friendly  to  his  plan,  and  who  voted  the  stock  so 
transferred  to  them  in  accordance  with  his  wishes.  The 
court  held  that  the  votes  so  cast  should  have  been  rejected, 
because  the  citizens  of  the  state  of  Vermont  were  not  in  fact 
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the  owners  of  the  stock,  the  transfer  to  them  having  been 
made  simply  for  the  purpose  of  enabling  them  to  vote  upon 
it.     {State  V.  Huriton,  28  Vt.  594.) 

The  analogy  between  this  case  and  the  one  under  consid- 
eration appears  to  be  very  close.  In  both  cases  it  was 
claimed  that  the  transfer  was  simply  colorable  and  for  the 
purpose  of  conferring-  an  apparent  eligibility  to  the  posi- 
tions of  stockholder  and  director.  If  importance  is  to  be 
attached  to  the  word  "held"  as  against  the  word  "owned," 
the  Vermont  statute  authorized  the  stockholder  to  vote  the 
shares  held  hy  him,' whilst  the  statute  of  this  state  entitles 
him  to  vote  the  shares  owned  by  him. 

In  Ohio,  when  the  charter  of  a  banking  corporation  pro- 
vided that  stockholders  only  should  be  elected  directors,  it 
was  held  that  the  transfer  of  shares  to  persons  for  the  pur- 
pose of  making  them  eligible  to  the  directorship,  who  had 
no  interest  in  the  stock,  neither  made  them  eligible  for  di- 
rectors nor  qualified  stockholders.  (Bartholometv  v.  Bendey, 
1  Ohio  St.  37).  The  same  principle  was  decided  in  the 
case  of  Vowell  v.  Thompson,  3  Cranch's  C.  C.  428,  where 
it  was  held  that  the  mortgagor  of  stock  in  an  insurance 
company,  who  had  transferred  his  stock  to  another  as  col- 
lateral security  for  a  debt,  was  entitled  to  vote  upon  the 
stock  at  an  election  of  directors,  he  being  considered  the 
owner  thereof,  and  the  court  compelled  the  mortgagee 
to  give  the  mortgagor  a  proxy  for  this  purpose.  To  the 
same  eflfect  is  Merchants^  Bank  v.  Cook,  4  Pick.  406. 

In  New  York,  under  a  statute  providing  "in  all  cases 
where  the  right  of  voting  upon  any  share  or  shares  of  the 
stock  of  any  incorporated  company  of  this  state,  shall  be 
questioned,  it  shall  be  the  duty  of  the  inspectors  of  the 
election  to  require  the  transfer  books  of  said  company,  as 
evidence  of  stock  held  in  said  company,  and  all  such 
shares  as  may  appear  standing  thereon  in  the  name  of  any 
person  or  persons,  shall  be  voted  on  by  such  person  or  per- 
sons, directly  by  themselves,  or  by  proxy,"  courts  have  al- 
lowed parties  to  go  behind  the  entries  in  the  transfer  books 
for  the  purpose  of  determining  the  ownership  of  shares  for 
the  purpose  of   voting.     This  was  the  ruling  in  Ex  parte 
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Holmes,  5  Cow.  428,  and  also  in  tbe  Matter  of  tJie  Long 
Island  Railroad  Company,  19  Wend.  37.  In  the  latter  case 
one  Lord  was  tbe  owner  of  a  large  number  of  shares  of 
stock  of  the  company  by  assignment  from  individuals,  in 
whose  name  the  shares  stood  upon  the  transfer  books.  He 
applied  to  the  company  to  have  the  stock  transferred  to 
Limself,  but  was  refused  for  the  reason  that  the  stock,  under 
a  by-law  of  the  company,  had  been  declared  forfeited  for 
noD-payment  of  calls.  At  the  election  he  offered  to  vote 
the  shares  and  was  refused.  If  his  vote  had  been  received 
it  would  have  changed  the  result  of  the  election.  The 
court,  being  of  opinion  that  the  by-law  was  invalid  and  that 
Lords  vote  was  improperly  rejected,  ordered  a  new  election. 

And  in  a  late  case  the  supreme  court  of  New  York  held 
that  the  provision  of  the  statute  of  that  state  above  set 
forth  was  intended  to  be  conclusive  only  upon  the  inspect- 
ors of  election,  and  that  courts  had  the  power,  and  it  was 
their  duty,  to  go  back  of  the  entries  in  the  transfer  book 
and  inquire  into  the  rights  of  holders  of  disputed  shares  to 
vote  upon  them.  In  that  case  the  shares  stood  upon  the 
transfer  books  in  the  name  of  one  to  whom  they  had  been 
pledged.  The  judge  who  held  tbe  special  term  considered 
that  this  fact  precluded  all  inquiry  as  to  whether  tbe  trans- 
fer was  an  absolute  sale  or  a  mere  pledge,  but  the  general 
term  reversed  tbe  judgment,  saying:  **We  are  of  opinion 
that  tbe  special  term  erred  in  holding  that  it  had  not  power 
to  determine  tbe  question  whether  the  transfer  of  the 
shares  was  a  sale  or  a  pledge,  and  whether  the  appellant 
had  tbe  right  to  vote  upon  them,  notwithstanding  they 
stood  upon  tbe  transfer  book  in  the  name  of  the  respond- 
ent." {Strong  v.  Smith,  15  Hun,  222.)  The  judgment  of 
the  general  term  was  subsequently  affirmed  by  the  court  of 
appeals.     (80  N.  Y.  637.) 

Tbe  corporation  act  of  this  state  was  adopted  from  the 
state  of  California,  and  before  its  adoption  had  received  a 
judicial  construction  from  the  supreme  court  of  that  state. 
When  a  statute  has  received  a  judicial  construction,  and  is 
afterwards  adopted  by  another  state,  the  construction  as 
well  as  tbe  terms  of  the  statute  will  be  deemed  adopted.  In 
Vol.  XVI— 17 
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such  cases  it  is  presumed  that  the  legislature  intended  to 
adopt  the  received  construction;  diflferent  language  would 
have  been  employed  had  the  intention  been  to  exclude  it. 

In  Allen  v.  Hill,  16  Ctd.  114,  certificates  of  stock  owned 
by  the  firm  of  Hill  &  Devane,  stood  in  the  name  of  Devane. 
After  Devane's  death,  the  question  arose  whether  the  sur- 
viving partner  or  the  administrator  had  the  right  to  vote 
the  shares.  The  estate  being  unsettled,  the  surviving  part- 
ner had  the  right  to  continue  in  possession  of  effects  of  the 
partnership  under  the  statute  of  that  state  regulating  the 
settlement  of  the  estates  of  deceased  persons,  but  the 
question  was  whether  his  right  to  vote  the  stock  was  af- 
fected by  the  fact  that  it  stood  in  the  name  of  Devane  alone. 
Upon  this  point  the  court  said:  "We  think  that  no  con- 
sequence is  to  be  attached  to  the  circumstance  that  a  por- 
tion of  the  stock  represented  by  Hill  stood  upon  the  books 
of  the  corporation  in  the  name  of  Devane  alone.  This  was 
prima  facie  evidence  that  it  belonged  to  the  separate  estate 
of  Devane,  but  it  was  competent  for  the  defendants  to  show 
that  it  was  in  fact  the  property  of  the  partnership.  The 
cases  cited  from  New  York  proceed  entirely  upon  a  statute 
of  that  state,  and  the  reasoning  in  some  of  these  cases  in- 
dicates very  clearly  that  in  the  absence  of  the  statute  the 
conclusion  would  have  beien  different.  *  *  *  It  would 
seem,  upon  principle,  that  the  real  owner  of  stock  should 
be  entitled  to  represent  it  at  the  meetings  of  the  corpora- 
tion, and  that  the  mere  fact  that  he  does  not  appear  as 
owner  upon  the  books  of  the  company  should  not  exclude 
him  from  the  privilege  of  doing  so." 

In  the  subsequent  case  of  Brewster  v.  Hartley y  37  Cal.  16, 
the  court  allowed  the  plaintiffs  to  go  behind  the  entries  in 
the  certificate  book  for  the  purpose  of  ascertaining  the  own- 
ership to  certain  shares,  and  upon  determining  that  the 
•corporation  itself  was  the  real  owner  of  the  shares  which 
had  been  voted  by  a  trustee  in  whose  name  they  stood, 
ordered  the  election  set  aside. 

Section  3397,  toucbing  transfers  of  stock  and  providing 
that  no  transfer  shall  be  valid,  except  between  the  parties 
thereto,  until  the  same  shall  have  been  entered  upon  the 
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books  of  the  corporation,  does  not  affect  the  question  pre- 
sented by  this  case.  A  similar  provision  is  contained  in 
the  corporation  statutes  of  other  states,  and  is  intended  for 
tbe  protection  of  the  corporation  in  the  enforcement  of  its 
lien  for  assessments  or  other  debts.  Under  it  no  transfer, 
unless  entered  upon  the  company's  books,  can  affect  its 
rights. 

The  legislature  did  not  intend  by  this  clause  that  all 
transfers,  except  as  between  transferrer  and  transferee, 
should  be  invalid  unless  entered  upon  the  books  of  the 
company,  but  that  such  transfers  should  be  valid  as  against 
the  whole  world  except  the  corporation  or  subsequent  pur- 
chaser in  good  faith  without  notice.  {Parrott  v.  By  era,  40 
Cal.  614;  Com.  Bank  of  Buffalo  v.  Kortright,  22  Wend.  362; 
Bunk  of  Ulica  v.  SmaUei/y  2  Cow.  778;  Gilbert  \.  Manchester 
Imi  Co,,  11  Wend.  628.) 

The  requirement  of  sec.  3404,  that  the  trustees  shall 
keep  a  transfer  book  containing  the  names  of  the  stock- 
holders, which  shall  be  accessible  to  stockholders  and  cred- 
itors, was  contained  in  the  original  corporation  act  of  1862, 
of  which  the  present  law  is  amendatory.  Under  that  law  a 
personal  liability  -was  imposed  upon  stockholders,  and  this 
section  appears  to  have  been  intended  for  the  protection 
and  information  of  the  creditors  of  the  corporation  as  well 
as  tbe  stockholders,  who  were  liable  to  become  creditors  in 
case  of  corporate  insolvency.  This  section  now  contnins 
the  only  express  requirement  relative  to  the  keeping  of  the 
transfer  book,  and  whatever  other  purpose  it  may  perform 
it  bears  no  relation  to  the  question  of  the  evidence  that 
shall  be  received  to  establish  the  fact  whether  one  is  or  is 
not  a  stockholder. 

I  am  of  opinion  that  the  parol  evidence  touching  GuU- 
ing's  ownership  of  the  shares  should  not  have  been  with- 
drawn from  the  consideration  of  the  jury,  and,  therefore, 
dissent  from  the  judgment  of  the  court. 
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L.  B.  ABEENATHIE,  Appellant,  v.  CON.  VIRGINIA 

M.  CO.,  Eespondent. 

Compromise  op  Interest  in  Mining  Ground — Axjthoritt  to  Make- 
Acquiescence  IN.— Where  a  compromise  is  made  betM'een  several  persons 
as '  to  the  respective  interests  which  each  shall  have  in  certain  mining 
ground,  W.,  one  of  said  parties,  being  represented  by  G.,  and  where  all 
the  parties  to  the  compromise,  including  W.,  for  a  period  of  fifteen  years, 
abided  by  its  terms  and  acted  ujion  it,  and  conveyed  their  interests  in 
the  ground  in  accordance  therewith,  and  received  the  proceeds  thereof: 
Hddf  that  these  circumstances,  in  connection  with  the  fact  that  the  de- 
fendant at  the  trial  maintained  the  validity  of  the  compromise  which  it 
alone,  as  the  successor  of  W.,  could  have  attacked,  rendered  the  ques- 
tion of  G.'s  authority  to  act  for  W.  immaterial  to  the  plaintiff's  case. 

Idem — How  Interests  of  Parties  may  be  Determined — Instruction,— 
The  court  instructed  the  jury:  "To  support  the  statement  of  any  of  the 
witnesses,  you  can  consider  the  probability  of  his  evidence  and  the  facts 
to  which  he  testifies,  and  any  facts  or  circumstances  detailed  which 
might  tend  to  corroborate  or  sustain  the  statement  of  any  witness;  and 
you  may  also  take  into  consideration  any  description  or  calls  in  the  deeds 
introduced  in  evidence,  and  the  manner,  conduct,  and  action  of  the  orig- 
inal owners  in  relation  to  the  ground  j  in  determining  the  question  whether 
or  not  the  plaintiff  and  his  associates  each  owned  more  than  one  hundred 
feet  in  the  Sides  claim,"  etc. :  Bdd,  upon  the  facts  of  this  case,  to  be  cor- 
rect. 
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Idem— Assessment  Book  Admissible  in  Evidence. — The  Sides  company 
was  an  unincorporated  association.  It  had  officers,  kept  a  record  of  its 
meetings,  and  an  assessment  book  which  contained  a  list  of  all  the  owners 
of  the  Sides  claim,  with  each  of  whom  was  kept  an  account  showing  the 
amount  of  assessment  levied  and  the  payments  made.  This  book  was,  at 
all  times,  open  to  inspection,  and  no  objection  had  ever  been  made 
thereto.  The  court  instructed  the  jury  that  if  they  believed  plaintiff 
had  actual  knowledge  of  its  contents  they  could  then  consider  the  entries 
mentioned  as  admissions  of  the  extent  of  his  ownership:  Heldy  that  the 
instruction  was  correct. 

Statute  op  Limitations— Possession  op  Tenant  in  common — When 
Adverse — Notice. — To  make  the  possession  of  one  tenant  in  common 
adverse  as  against  the  others,  it  is  not  necessary  that  notice  should  be 
given  of  the  adverse  intent;  but  the  intent  must  be  manifested  by  out- 
ward acts  of  an  unequivocal  kind. 

Idem — Plaintiff  not  Tenant  in  Common. — The  Sides  company  did  not 
enter  as  tenant  in  common  with  plaintiff;  but  as  owner  of  the  entire 
claim.  It  never  acknowledged  plaintiff's  title,  but  held  under  an  avowed 
claim  to  the  whole  and  in  exclusion  of  plaintiff:  Held,  that  its  posses- 
sion was  adverse  to  plaintiff  from  its  inception. 

Appeal  horn  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  sufficiently  appear  in  the  opinion. 

A,  G.  EUiSy  for  Appellant: 

I.  There  never  was  any  compromise  agreed  upon  between 
plaintiff  or  Sides,  and  Gregory  acting  for  Winters.  Greg- 
ory was  never  authorized  to  make  any  compromise  what- 
ever, by  which  Winters  was  to  alienate  or  acquire  any  min- 
ing ground  on  the  Comstock.  Gregory  should  have  been 
authorized  in  writing  to  alienate  this  property,  or  if  he 
acted  without  authority  in  writing,his  acts  should  have  been 
ratified  by  Winters,  either  directly,  or  in  some  way  acqui- 
escing, accepting  the  fruits  of  the  transaction,  or  doing 
something  which,  as  matter  of  law,  would  operate  as  a 
ratification.  Of  all  this,  there  is  a  total  absence  of  testi- 
mony. 

II.  The  instruction  of  the  court  relative  to  the  deeds 
and  the  recitals  therein,  was  error,  and  misled  the  jury. 
The  testimony  was  inadmissible,  and  incompetent  for  the 
purposes  for  which  it  was  admitted.  As  a  contemporaneous 
assertion  of  the  assumed  fact,  that  a  compromise  was  made 
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with  Gregory,  and  for  Winters,  it  was  a^  inadmissible  as  if 
it  had  been  made  by  a  stranger  to  the  ground  and  to  the 
common  source  of  title. 

III.  The  books  of  the  company  organized  .to  develop  the 
ground,  were  inadmissible  in  evidence.  They  are  in  no  re- 
spect a  declaration  or  admission  by  plaintiff  or  Sides,  that 
they  each  had  so  many  or  such  a  number  of  feet  as,  added 
to  what  they  had  deeded  to  others,  would  make  a  hundred 
feet.  The  instruction  touching  this  subject  was  clearly 
error.  No  estoppel  is  set  up.  It  can  not  be  shown  that 
any  grantor  of  defendants  would  have  been  deprived  of  any 
feet  by  any  recognition  plaintiff  or  Sides  made  of  title  in 
Winters;  it  has  not  been  shown  that  any  one  ever  acted  on 
any  such  recognition.  No  estoppel  can  arise  against  a  pariy 
not  fully  advised  or  acting  under  mistake. 

IV.  The  statute  of  limitation  does  not  apply  to  this  case. 
The  possession  of  one  tenant  in  common  is  the  possession 
of  all.  Actual  ouster  at  a  time  more  than  five  years  before 
the  commencement  of  the  action,  was  not  shown.  The  pos- 
session of  the  defendants  and  grantors  has  been  a  mere 
silent  possession.  No  acts  of  defendant  or  its  grantors  were 
shown,  other  than  mere  quiet  occupancy  of  portions  of  the 
claim.  There  is  no  proof  that  officers  or  even  stockholders 
of  the  Sides  corporation  ever  declared  to  anybody,  much 
less  plaintiff  or  Sides,  that  such  corporation  claimed  and 
occupied  adversely  to  plaintiff  or  Sides.  The  charge  of  the 
court  on  this  point  was  error,  and  the  verdict  may  have 
been  on  limitation  alone.  {Miller  v.  Meyer,  46  Cal.  535; 
Coleman  v.  Clemevds,  23  Id.  245;  Owen  v.  Morton,  24  Id.  373; 
McClung  v.  Rosa,  5  Wheat.  116;  Clymer  v.  Dawhins,  3  How. 
674;  Abercrombie  \ ,  Baldwin,  15  AIa,  363;  BlalceneyY,  Ferg^ur 
son,  20  Ark.  547;  Colburn  v.  Mason,  25  Me.  434;  Jackson  y> 
Tihbetts,  9  Cow.  241;  Clapp  v.  Bromaglian,  Id.  630;  Gray 
V.  Givens,  Biley  (S.  C),  41;  Bayley  v.  Tramnell,  27  Tex. 
317;  Buckmaster  v.  Meedham,  22  Vt.  617;  Holley  v.  Hawley, 
39  Id.  525;  Buckman  v.  Buckman,  30  Me.  494;  Warfield  v. 
Linddl,  30  Mo.  272;  Chandler  v.  Bicker,  49  Vt.  128;  Squires 
V.  Clarke,  17  Kan.  84;  Ball  v.  Palmer,  81  111.  370;  Linkers. 
Benson,  67  N.  C.  150;  Broolcs  v.  Fowk,  14  N.  H.  248;   JFOson 
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V.  WatkinSf  3  Pet.  51;  Manchester  v.  Doddridge,  3  Ind.  360; 
Buffnei'8  V.  Lewis ,  7  Leigh  (Va.),  720;  Roberts  v.  Morgan,  30 
Vt.  319.) 

C.  J.  HillyeTy  for  Bespondent: 

I.  The  court  did  Dot  err  in  instructicg  the  jury  relative 
to  the  deeds  offered  in  evidence.  The  instruction  permitted 
the  jury  to  consider  only  the  descriptions  and  calls,  and  not 
the  recitals  in  the  deeds.  The  calls  and  descriptions,  and 
in  fact  the  recitals  of  their  deeds,  were  unquestionably 
competent  evidence  to  contradict  the  testimony  of  Sides 
and  Belcher.  All  the  deeds  of  the  co-locators  of  plaintiff, 
with  their  calls  and  descriptions,  were  admissible  as  part  of 
the  res  gestae.  The.  calls  and  descriptions  were  evidence, 
not  of  declarations,  but  of  acts.  The  controverted  point 
was,  whether  the  compromise  had  been  made,  and  whether 
the  parties  held  under  that  compromise  or  otherwise.  Upon 
tbis  point  the  actions  and  conduct  of  the  parties  in  respect 
to  the  claim  were  not  only  competent,  but  the  best  e.videiice. 
The  making  of  a  deed  with  certain  calls  and  definitions  was 
as  much  an  act  as  work  upon  the  claim  or  the  payment  of 
an  assessment.  We  were  as  clearly  entitled  to  prove,  and 
the  jury  to  consider,  the  former  as  the  latter. 

II.  The  assessment  book  of  the  Sides  association  was 
admissible  in  evidence.  Abernathie  was  a  member  of  the 
company;  the  secretary  who  kept  the  books  was  his  agent. 
He  was  chargeable  with  knowledge  of  the  contents  of  the 
books,  whether  he  had  actual  knowledge  of  them  or  not. 
(1  Greenl.  Ev.,  sec.  493;  AlUn  v.  Coit,  6  Hill,  318.)  At  the 
trial  defendant  expressly  disclaimed  any  intention  to  prove 
or  rely  upon  an  estoppel.  The  purpose  of  the  testimony 
was  to  establish  the  main  fact  that  the  compromise  had 
been  made,  and  ownership  in  accordance  therewith.  It 
went  to  the  existence  and  extent  of  the  plaintiff's  title,  and 
not  in  the  least  to  his  right  to  assert  any  title  which  he  in 
fact  had.         , 

III.  The  instructions  relative  to  the  statute  of  limitations 

« 

were  correct.     If  the  occupation  of  the  Sides  company  was 
exclusive,  then  the  intention  to  hold  adversely  might  be  in- 
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dicated  by  acts  suflScieutly  significant  and  notorious  to 
charge  the  plaintiff  with  notice  and  set  the  statute  in  mo- 
tion, whether  he  had  actual  notice  or  not.  (See  authorities 
in  opinion.) 

IV.  But  there  is  another  view  which  disposes  of  this  sub- 
ject. There  was  nothing  in  the  relation  which  existed  between 
the  Sides  company  and  the  plaintiff  and  his  grantor  in  re- 
spect to  the  interest  in  controversy,  which  required  any  dif- 
ferent character  of  evidence  to  establish  an  adverse  posses- 
sion than  is  required  between  strangers.     It  is  only  where 
a  person  derives  title  to  an  undivided  portion  of  the  prem- 
ises, or  in  some  similar  manner  admits  the  ownership  of 
others  as  co-tenants  with  him,  that  the  rule  distinguishing 
the  character  of  acts  necessary  to  constitute  adverse  posses- 
sion has  any  operation.     But  the  reason,  and  with  it  the 
rule,  ceases  where  one  enters  and  takes  exclusive  posses- 
sion under  a  conveyance  to  him  of  a  title  to  the  entire 
premises.    Under  these  circumstances  he  sustains  no  fidu- 
ciary relation  to  others  claiming  adversely  to  him  either  the 
whole  or  some  undivided  interest.     The  Sides  company  was 
the  purchaser  of  the  entire  claim  of  five  hundred  feet.     It 
derived  its  title  from  persons  who,  at  the  time  of  its  pur- 
chase, professed  to  own  and  possess  the  whole  five  hundred 
feet.     The  conveyances  from  its  grantors  were,  at  the  time 
of  its  purchase,  placed  on  record.     These  recorded  convey- 
ances were  of  themselves  notice  to  the  plaintiff  and  his  asso- 
ciates that  the  entry  and  possession  of  the  corporation  were 
adverse  to  any  title  which  they  then  had  or  claimed.     (See 
authorities  in  opinion.) 

By  the  Court,  Belknap,  J. : 

The  plaintiff  having  filed  his  protest  in  the  United  States 
Land  Office  against  the  issuance  of  a  patent  by  the  govern- 
ment to  the  defendant  for  the  mining  ground  described  in 
the  complaint,  thereafter  brought  this  action  to  determine 
the  right  of  possession  thereto,  in  compliancy  with  the  re- 
quirements of  the  mining  laws  of  congress.  A  trial  in  the 
district  court  resulted  in  a  verdict  for  the  defendant,  and 
from  the  judgment  thereupon  entered  and  an  order  denying 
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a  motion  for  a  new  trial  plaintiff  has  appealed.  The  errors 
assigned  will  bo  considered  in  the  order  in  which  they  have 
been  presented. 

Appellant,  in  the  first  place,  insists  that  the  evidence  is 
insufficient  to  justify  the  verdict.  To  reach  an  understand- 
ing of  this  point  it  is  necessary  that  some  of  the  facts  de- 
veloped at  the  trial  should  be  stated. 

The  action  involves  the  right  of  possession  to  an  un- 
divided fifty  feet  of  the  south  five  hundred  feet  of  the 
Consolidated  Virginia  mine  on  the  Comstock  lode.  This 
five  hundred  feet  was  located  by  Sides,  Baldwin,  Belcher, 
and  plaintiff  in  the  month  of  June,  1859,  and  was  known  as 
the  Sides  ground  or  ^laim.  Plaintiff's  theory  is,  that  this 
claim  originally  embraced  eight  hundred  feet;  that  after  its 
location  a  fear  existed  among  its  owners  that  at  a  threatened 
meeting  of  the  miners  of  the  district  its  length  would  be 
reduced  to  five  hundred  feet,  and  in  order  to  frustrate  such 
action  and  prevent  the  excess  over  five  hundred  feet  from 
becoming  subject  to  occupation  by  strangers,  they  conveyed 
it  to  soine  of  their  friends,  and  the  claim  thus  segregated  was 
thereafter  known  as  the  Best  and  Belcher  claim;  that  the 
interests  of  plaintiff  and  of  his  co-locators  thereby  became 
reduced  to  one  hundred  and  twenty-five  feet  each,  and  that 
these  several  interests  have  been  reduced  by  conveyances  to 
twenty-five  feet  each,  which  amount  of  ground  tbey  now 
own,  excepting  Sides,  who  sold  his  twenty-five  feet  to  plaint- 
iff's grantor  shortly  before  the  commencement  of  this 
action. 

The  defendant  contends  that  during  the  month  of  Ju!ue, 
1859,  John  D.  Winters  claimed  to  own  three  hundred  feet 
of  the  ground  embraced  in  the  Sides  location,  and  that 
pending  such  adverse  claim  Winters  sold  an  undivided  half 
of  his  interest  to  one  James  O.  Gregory.  Thereupon  Greg- 
ory proceeded  to  the  premises  for  the  purpose  of  represent- 
ing his  own  and  Winters'  interest.  Shortly  afterwards  the 
conflictiug  claims  were  compromised  by  plaintiff  and  his 
associates  agreeing  with  Gregory,  for  himself  and  Winters, 
that  the  ground  should  be  divided  into  five  interests,  of  one 
hundred  feet  each;  that  plaintiff  and  his  associates  should 
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each  be  entitled  to  an  undivided  one  hundred  feet,  and  that 
the  remaining  undivided  one  hundred  feet  should  be  owned 
by  Gregory  and  Winters.  Defendant  concedes  the  fact  of 
the  segregation  of  the  Best  and  Belcher  ground,  as  claimed 
byplaintiflf. 

The  particulars  in  which  the  evidence  is  alleged  to  be  in- 
sufficient is,  that  it  nowhere  appears  that  Gregory  had  aa« 
thority  from  Winters  to  adjust  the  differences  mentioned. 
If  this  compromise  was  made,  and  from  the  verdict  we  must 
assume  that  it  was,  it  matters  not  to  plaintiff  whether  Greg- 
ory was  or  was  not  authorized  to  make  it.  From  the  year 
1859  until  the  year  1875,  the  locators  of  the  Sides  ground 
abided  by  the  terms  of  the  settlement  made;  under  it  the 
plaintiff  and  Sides,  as  well  as  Baldwin  and  Belcher,  re- 
ceived without  molestation  the  one  hundred  feet  to  which 
each  was  entitled,  and  severally  made  conveyances  down  to 
March,  1863,  by  which  each  of  them  alienated,  in  the  ag- 
gregate, the  significant  interest  of  one  hundred  feet,  to 
which  he  was  entitled  under  the  compromise. 

Upwards  of  fifteen  years  has  elapsed  since  each  received 
the  proceeds  of  such  sales,  and  no  one  of  them  has  ever 
been  interrupted  in  the  enjoyment  thereof.  Neither  they 
nor  their  grantees  have  ever  been  molested  in  the  posses- 
sion of  the  respective  interests  received  under  the  terms  of 
the  compromise,  and  in  the  year  1865  Winters  conveyed  to 
plaintiff's  grantee  whatever  interest  he  then  had  in  the  Sides 
ground.  These  circumstances,  connected  with  the  further 
fact  that  the  defendant  at  the  trial  maintained  the  validity 
of  the  compromise  which  it  alone,  as  the  successor  in  in- 
terest of  Winters,  could  have  attacked,  rendered  the  ques- 
tion of  Gregory's  authority  immaterial  to  the  plaintiff's  case. 

The  second  assignment  of  error  consists  in  the  giving  of 
an  instruction  to  the  jury  containing  in  part  the  following 
language:  '*To  support  the  statement  of  any  of  the  wit- 
nesses you  can  consider  the  probability  of  his  evidence  and 
the  facts  to  which  he  testifies,  and  any  facts  or  circum- 
stances detailed  which  might  tend  to  corroborate  or  sustain 
the  statement  of  any  witness;  and  you  may  also  take  into 
consideration  any  description  or  calls  in  the  deeds  intro- 
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daced  in  evidence^  and  the  manner^  conduct,  and  action  of 
the  original  owners  in,  relation  to  the  ground,  in  determin- 
ing the  question  whether  or  not  the  plaintiff  and  his  asso- 
ciates each  owned  more  than  one  hundred  feet  in  the  Sides 
claim,"  etc. 

At  the  trial  the  defendant  introduced  in  evidence  the  con- 
veyances of  the  property  made  by  the  locators.  These 
deeds  showed  that  Belcher,  after  having  conveyed  fifty  feet 
to  Gregory,  made  a  further  conveyance  of  fifty  feet  to 
Bickelton,  in  which  he  recited  the  fact  that  the  ground  con- 
veyed embraced  his  entire  interest  in  the  Sides  claim.  A 
similar  recital  is  contained  in  the  deed  of  Sides  to  A.  E. 
Head  for  one  hundred  feet.  The  objection  is  to  the  effect 
that  neither  these  recitals  nor  any  deeds,  save  those  made 
by  plaintiff  or  Sides,  could  have  affected  plaintiff's  interest^ 
and  should  not,  therefore,  have  been  considered  by  the 
jury.  These  deeds  were  not  offered  in  evidence  for  the 
purpose  of  estoppiug  the  plaintiff  in  the  assertion  of  his 
claim,  but  for  the  purpose  of  establishing  defendant's  the- 
ory of  the  compromise  jand  the  interests  taken  by  each  of 
the  locators  under  it.  With  this  character  of  evidence  de- 
fendant proved  that  each  of  the  locators  cenveyed  one  hun- 
dred feet  and  no  more  of  the  Sides  ground.  This  certainly 
was  competent  evidence  of  the  extent  of  the  ownership  of 
the  several  locators,  and  tended  to  disprove  plaintiff's  the- 
ory that  they  severally  owned  one  hundred  and  twenty-five 
feet. 

In  this  view  the  attention  of  the  jury  was  properly  directed 
in  the  quoted  instruction  to  the  calls  and  descriptions,  and 
not  to  the  recitals  in  the  deeds.  These  recitals  were,  how- 
ever, admissible  for  the  purpose  of  rebutting  the  testimony 
of  Sides  and  Belcher,  each  of  whom  had  sworn  that  the 
original  interests  of  the  location  was  one  hundred  and 
twenty-five  feet,  and  not  one  hundred  feet,  as  claimed  by 
defendant;  and,  although  no  estoppel  was  claimed,  the  re- 
cital in  Sides'  deed  Was  conclusive  against  plaintiff's  claim 
to  the  twenty-five  feet  obtained  through  him. 

The  third  exception  consists  in  the  admission  in  evidence 
of  one  of  the  books  of  tb^  Sides  cor  ^^any.     The  Sides  com- 
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pany  was  an  unincorporated  association,  composed  of  the 
X)wners  of  the  claim,  and  organized  for  the  purpose  of  pro- 
viding means  for  its  development.  It  bad  officers,  kept  a 
record  of  its  meetings,  and  a  book  called  the  assessment 
book.  This  book  has  not  been  made  a  part  of  the  record, 
but  is  said  by  counsel  to  have  contained  ''a  list  of  all  the 
owners  of  the  Sides  claim,  with  each  of  whom  was  kept, 
upon  a  separate  page,  an  account  showing  the  amount  per 
foot  of  each  assessment  levied,  the  number  of  feet  assessed 
to  such  owner,  the  total  amount  of  the  assessments,  and 
the  payments  made  by  him."  It  was  shown  that  the  per- 
sons claiming  to  be  the  owners  of  the  Sides  ground  paid 
their  respective  assessments  under  this  system.  That  there 
never  was  any  controversy  concerning  the  proportionate 
amount  which  each  member  of  the  association  was  required 
to  pay,  and  that  assessments  were  collected  on  five  hundred 
feet,  the  full  number  of  feet  in  the  claim.  That  plaintiff 
and  those  to  whom  he  had  conveyed,  paid  on  one  hundred  feet 
and  no  more;  that  those  deriving  title  from  Sides  paid  on 
one  hundred  feet,  and  no  more,  and  that  Belcher  and  Bald- 
win, and  those  representing  each  of  their  interests,  paid 
on  a  like  number  of  feet,  and  that  Gregory  and  Winters 
and  their  grantees  did  the  same.  In  this  manner  the 
claim  was  worked  for  two  years,  and  between  forty  thou- 
sand dollars  and  sixty  thousand  dollars  expended  without  a 
suggestion  of  any  inaccuracy  or  error  in  the  assessment 
book. 

It  was  also  proven  that  this  book  was  at  all  times  open  to 
the  inspection  of  the  members  of  the  company  at  its  office. 
In  submitting  the  book  to  the  consideration  of  the  jury 
they  were  instructed  that  if  they  believed  plaintiff  had  ac- 
tual knowledge  of  its  contents  they  could  then  consider  the 
entries  mentioned  as  admissions  of  the  extent  of  his  owner- 
ship. The  objection  was  directed  to  the  point  that  plaintiff 
could  not  be  bound  by  the  entries,  unless  he  had  actual 
knowledge  of  them  at  the  time.  This  objection  is  disposed 
of  by  the  terms  of  the  instructions. 

The  remaining  objection  arises  upon  instructions  touch- 
ing the  application*  of  the  statute  of  imitations  to  the  facta 
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of  this  case.  In  the  year  1863  an  incorporation  was  created 
under  the  laws  of  this  state,  called  the  Sides  Silver  Mining 
company.  In  the  month  of  April  of  that  year  this  incorpo- 
ration entered  into  the  exclusive  possession  of  the  Sides 
ground,  claiming  to  be  the  owner  of  the  entire  claim  under 
a  deed  from  those  who  professed  to  own  it,  and  continued 
snch  possession  and  claim  openly  and  notoriously  until 
sometime  in  the  month  of  May,  1868,  when  it  conveyed 
the  property  to  the  defendant.  This  adverse  possession  of 
the  Sides  silver  mining  company,  as  well  as  that  of  its  pre- 
decessors in  interest,  is  pleaded  in  bar  of  plaintiffs  recovery. 

From  the  fact  that  both  parties  claim  title  from  a  com- 
mon source,  plaintiff  contends  that  the  evidence  of  ouster 
was  insufficient  to  set  the  statute  in  motion,  in  this,  that  no 
notice  of  an  intention  to  hold  adversely  was  given  him.  In 
cases  where  the  relation  of  tenancy  in  common  exists,  the 
exclusive  possession  of  one  tenant  in  common  is  not  neces- 
Karily  inconsistent  with  the  continuance  of  this  relation, 
and  the  commencement  of  an  adverse  possession  must  be 
unequivocally-manifested.  It  is  not  necessary,  however,  in 
order  to  set  the  statute  in  motion  in  favor  of  one  tenant  in 
common  against  his  co-tenant,  that  actual  notice  of  an  in- 
tention to  hold  adversely  should  be  given.  **To  make  a 
possession  of  tenant  in  common  adverse  as  against  the 
other,"  says  Angell  in  his  treatise  on  the  limitation  of  ac- 
tions, **it  is  not  necessary  that  notice  should  be  given  of 
the  adverse  intent;  but  the  intent  must  be  manifested  by 
outward  acts  of  an  unequivocal  kind."  (Sec.  429;  Humbert 
v.  Trinity  Churchy  24  Wend.  687;  Lodge  v.  Patlerson^  3 
Watts,  74;  Owen  v.  Morton,  24  Cal.  373;  Weisinger  v.  Mur- 
phy,  2  Head  (Tenn.),  674;  Culler  v.  Motzer,  13  S.  &  K.  356; 
Bradstreet  v.  Huntington,  5  Pet.  440;  2  Greenl.  on  Ev.,  sec. 
557.) 

The  uncontradicted  testimony  in  this  case,  however, 
shows  that  the  Sides  corporation  did  not  enter  as  tenant  in 
common  with  the  plaintiff,  but  as  owner  of  the  entire  min- 
ing claim.  It  at  no  time  acknowledged  plaintiff's  title,  but 
held  under  an  avowed  claim  to  the  whole,  and  especially 
in  exclusion  of  him  and  those  under  whom  he  claims,  claim- 
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ing  the  identical  ground  in  controversy  through  conveyance 
from  Winters  and  Gregory.  Not  claiming  an  undivided 
portion  of  the  premises,  nor  admitting  ownership  in  any 
wise  in  plaintiff  or  Sides,  it  can  not  be  maintained  that  such 
possession  was  in  support  of  the  title  claimed  by  plaintiff. 
Under  the  circumstances  it  was  adverse  from  its  inception. 
This  principle  was  enforced  under  analogous  facts  by  Judge 
Story  in  the  case  of  Preacott  v.  Nevers,  4  Mason,  326.  In 
that  case  the  defendant  claiming  the  whole  estate  entered 
under  a  deed  purporting  to  convey  all  of  it  to  him,  although 
his  title  was  good  only  to  an  undivided  fourth  interest  in 
common  with  others.  It  was  then  said:  ''But  he  (de- 
fendant) made  an  actual  entry  into  the  whole^  claiming  the 
entirety,  in  fee  and  of  right.  His  acts  of  ownership  were 
such  as  amounted  to  a  disseisin  of  the  co-tenants;  for  he 
entered  as  sole  owner;  his  possession  was  openly  and 
notoriously  adverse  to  them;  and  his  acts  went  to  a  waste 
of  tlie  estate,  and  their  utter  disseisin.  I  take  the  principle 
of  law  to  be  clear,  that  where  a  person  enters  into  land 
under  a  claim  of  title  thereto  by  a  recorded  deed,  his  entry 
and  possession  are  referred  to  such  title;  and  that  he  is 
deemed  to  have  a  seisin  of  the  land  co-extensive  with  tbe 
boundaries  stated  in  his  deed,  where  there  is  no  open  ad- 
verse possession  of  any  part  of  the  land  so  described,  in 
any  other  person.*' 

The  doctrine  is  discussed  in  Parlcer  v.  Propiietors  etc.,  3 
Met.  (Mass.)  100.  In  that  case  defendants  acquired  title 
through  one  Tyler,  whose  title  was  valid  to  an  undivided 
portion  of  the  estate  only.  The  court  said:  "It  does  not 
appear  that  Tyler  had  notice  or  knowledge  of  the  defect  in 
his  title.  But  whether  he  had  such  knowledge  or  not,  it  is 
very  clear  that  he  was  in  possession,  claiming  the  entire 
title,  and  this  undoubtedly  was  an  adverse  possession, 
which,  being  open  and  notorious,  amounts  to  a  disseisin. 
To  constitute  a  disseisin,  it  is  not  necessary,  at  the  present 
day,  to  prove  the  forcible  expulsion  of  the  owner,  nor  is  it 
necessary  for  a  tenant  in  common  to  prove  an  actual  cas- 
ter of  the  co-tenant.  If  he  enters,  claiming  the  whole  estate, 
the  entry  is  adverse  to  the  other  tenants.     The  intention  so 
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to  bold  the  estate  must  be  manifest,  as  it  is  in  the  present 
case,  and  the  open  and  notorious  possession  of  Tyler  was 
constructive  notice  of  a  claim  adverse  to  those  heirs  of 
Moors,  who  had  not  conveyed  their  title.  If  they  had  no- 
tice by  the  deeds  to  Hale,  and  by  him  to  Tyler  (which  were 
duly  recorded),  they  must  have  known  that  the  latter  never 
entered  as  tenant  in  common,  but  that  he  entered  as  pur- 
chaser of  the  entire  estate." 

The  same  principle  was  announced  in  Bogardna  v.  Trinity 
Churchy  4  Paige  Ch.  178,  as  is  thus  epitomized  by  the  re- 
porter: ''Where  one  of  several  tenants  in  common  conveys 
the  entire  premises  held  in  common,  and  the  grantee  enters 
into  possession  under  the  conveyance,  claiming  title  to  the 
whole  premises,  such  possession  is  adverse  to  the  co-tenants 
of  the  grantor,  and  at  the  expiration  of  the  period  of  lim- 
itation, their  right  will  be  barred.  See  also  Clyma-^a  Leasee 
V.  DawJdns,  3  How.  674;  Jackson  v.  Smith,  13  Johns.  407; 
La  Frombois  v.  Jaclcson,  8  Cow.  589;  Kittredge  v.  Locks  and 
Canals,  17  Pick.  246. 

The  judgment  and  order  are  affirmed. 


[Mo.  1,050.] 

LONKEY   &  SMITH,  Eespondents,  v.  S.   O.  WELLS, 

APPELLANTr 

Mechanic's  Lien — Items  of  Account. — It  is  not  essential  to  the  validity 
of  a  mechanic's  lien  to  specify  the  items  of  the  account.  It  is  sufficient 
to  set  forth  a  statement  of  the  demand  showing  its  nature  and  character 
and  the  amount  due  or  owing  thereon. 

Idem — Statement  of  Tebms. — If  there  are  no  special  terms,  time,  or  con- 
ditions giren  in  the  contract,  none  need  be  stated  in  the  lien. 

Dehukrer  for  Non-joinder  of  Parties,  etc. — How  Waived. — A  party 
interposing  a  demurrer  and  relying  upon  any  defect  in  the  complaint  as 
to  non-joinder  of  parties^  or  uncertainty,  must  let  final  judgment  be  en- 
tered upon  his  demurrer.  I^he  answers  after  his  demurrer  is  overruled, 
he  waives  his  right  to  rely  upon  his  demurrer. 

Presumptions— Where  Record  does  not  Contain  all  the  Evidence. — 
Where  the  record  on  appeal  does  not  purport  to  contain  all  of  the  evi- 
dence, this  court  will  presume  that  there  was  evidence  sufficient  to  sus- 
tain the  conclusions  and  judgment  of  the  court. 
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Mechanic*s  Lien — When  must  be  Filed. — A  contractor  must  file  his  lien 
within  sixty  days  after  his  contract  is  completed.  Every  other  person 
entitled  to  a>  lien  must  file  it  within  thirty  days  after  the  completion  of 
the  building. 

Idem — Notice  to  Lien  Claimants. — The  court  proceeded  to  hear  and  de- 
termine the  case  without  proof  that  notice  had  been  given  to  other  lien 
claimaints  as  provided  by  statute:  Hddy  that,  as  there  was  no  showing 
made  that  there  were  any  other  lien  claimants,  the  defendant  could  not 
have  been  prejudiced,  and  is  not  entitled  to  a  new  trial. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

C,  J.  Lansing,  for  Appellant: 

The  plaintiffs  had  no  lien  upon  the  premises  described 
in  the  complaint.  The  lien  did  not  specify  the  items  of 
account.  (Heslon  v.  Martin,  11  Cal.  41.)  It  did  not  con- 
tain a  statement  of  the  terms,  time  given,  and  conditions 
of  the  contract.  The  act  requires  this  to  be  done.  A  fail- 
ure to  comply  with  this  requirement  invalidates  the  lien. 
(Phil,  Mech.  Liens,  sec.  18;  Associates  of  Jersey  y .  Davidson^ 
5  Dutch.  415;  Ayres  v.  Revere,  1  Id.  474;  Parker  v. 
Anthony,  4  Gray,  289;  Greenough  v.  Nichohs,  30  Vt.  768; 
NoU  V.  Sioine/ord,  6  Pa.  St.  187;  Con,  Pres.  Soc.  v. 
Staples,  2o  Conn.  544;  Bottomly  v.  Grojce  Church,  2  Cal.  90; 
Skyrme  v.  Occidental  3L  &  M.  Co.,  8  Nev.  219;  Goss  v. 
SirelHz,  54  Cal.  640;  Hunter  v.  Truckee  Lodge,  14  Nev.  24; 
Wood  V.  Wrede,  46  Cal.  637.) 

Lewis  &  Deal,  for  Respondents. 

By  the  Court,  Hawley,  J.  : 

Section  5  of  the  *  *  Act  to  secure  liens  to  mechanics  and 
others"  (Stat.  1875,  122),  reads  as  follows: 

''Every  original  contractor,  within  sixty  days  after  the 
completion  of  his  contract,  and  every  i^erson,  save  the 
original  contractor,  claiming  the  benefit  of  this  chapter, 
must,  within  thirty  days  after  the  completion  of  any  build- 
ing, *  *  *  file  for  record  with  the  county  recorder 
*    *    *    a  claim  containing  a  statement  of  his  demand, 
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after  deducting  all  just  credits  and  offsets,  with  the  name 
of  the  owner  *  *  *  and  also  the  name  of  the  person 
by  whom  he  was  employed  or  to  whom  lie  furnished  the 
material,  with  a  statement  of  the  terms,  time  given,  and 
conditions  of  his  contract,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient  for  iden- 
tification, which  claim  must  be  verified  by  the  oath  of  him- 
self or  of  some  other  person." 

1.  It  is  claimed  by  appellaul;  that  the  plaintiffs'  pretended 
lien  does  not  conform  to  the  provisions  of  this  section,  and 
is,  therefore,  invalid. 

The  portion  of  the  lien  to  which  the  objections  are  urged 
reads  as  follows: 

*'Th«'it  it  is  our  desire  to  avail  ourselves  of  the  benefits 
of  the  act,  *  *  *  and  that  it  is  our  intention  to  claim 
a  lien  upon  the  premises  aforesaid  and  hereinafter  de- 
scribed, and  to  claim  and  to  hold  such  lien,  not  only  on  said 
building  or  superstructure  so  erected,  but  also  upon  the 
land  upon  which. the  same  is  erected;  *  *  *  that  G. 
K.  Hollister  is  the  person  by  whom  we  were  employed  to 
furnish  the  said  materials  for  the  construction  of  said 
building,  and  to  whom,  at  his  special  instance  and  request, 
we  did  furnish  said  material,  the  said  G.  K.  Hollister  be- 
ing engaged  as  contractor  to  construct  said  building  for  the 
said  S.  O.  Wells,  who  was  and  is  the  owner  thereof,  and 
also  the  land  and  premises  whereon  the  same  is  situated; 
that  the  following  is  a  correct  and  true  statement  of  our  de- 
mand for  which  we  claim  said  lien,  viz.,  material,  to  wit: 
lumber,  doors,  sash,  blinds,  moldings,  casings,  and  mill 
work,  for  said  building,  to  the  amount  and  value  of  five 
hundred  and  thirty-six  dollars  and  twenty-seven  cents,  after 
deducting  all  offsets  and  credits,  which  said  lumber  and 
material  was  furnished  by  us  to  said  G.  K.  Hollister,  to  be 
used,  and  was,  in  fact,  used  in  the  construction  of  the  said 
building  hereinafter  described;  that  no  part  of  said  account 
has  been  paid,  and  the  said  sum  of  five  hundred  and  thirty 
dollars  and  twenty-seven  cents  is  now  wholly  due  and  un- 
paid; that  the  said  lumber  and  material  was  commenced  by 
us  to  be  furnished  upon  the  twenty-eighth- day  of  October, 
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1879,  for  tbe  construction  of  said  building,  and  was  con- 
tinued to  be  furnished  up  to  atad  including  the  fifteenth  day 
of  November,  1879,  and  was  wholly  furnished  within  those 
two  dates,  and  that  thirty  days  have  not  elapsed  since  the 
completion  of  said  building  or  superstructure,  for  which 
said  material  was  furnished." 

.  Then  follows  a  true  description  of  the  building  and  prem- 
ises to  be  charged  with  the  lien,  and  it  is  verified  in  proper 
form.  The  specific  objections  to  this  lien  are,  first,  that  the 
instrument  is  ''but  a  notice  of  intention  to  claim  alien." 
This  objection  is  frivolous.  Second,  '*  the  lien  or  claim  of 
lien  is  bad  and  insufficient,  inasmuch  as  it  fails  to  show  an 
account  or  set  forth  the  items  of  materials  in  the  statement 
.of  demand  in  claim  of  lien  filed,  or  specify  the  quantity  of 
jlumber  and  materials,  or  the  kind  of  materials  furnished, ' 
or  the  price  or  value  of  each  or  any  kind,  or  the  balance  of 
the  *  *  *  account,  or  that  the  contract  for  the  sale  of 
the  lumber  and  materials  was  in  gross."  The  supreme  court 
of  California,  under  a  statute,  in  this  respect,  identical  with 
our  own,  has  frequently  decided  that  it  is  not  absolutely  es- 
sential that  the  lien  should  specify  the  items  of  the  account; 
that  the  statute  only  required  ''  a  statement  of  the  demand, 
showing  its  nature  and  character,  and  the  amount  due  or 
owing  thereon."  {Srennan  v.  Swasey^  IG  Cal.  142;  Sdikn 
V.  J/ee/fs,  17  Id.  131.) 

•  The  statement  in  plaintiffs'  lien  is  not  as  clear  and  specific 
as  it  might  have  been  made,  but  tested  by  the  decisions 
above  referred  to  and  the  previous  decisions  of  this  court,  it 
is  not  so  defective  ''as  to  prevent  {he  enforcement  of  the 
lien."     {Skyrme  v.  Occidental  M.  and  M.  Co.,  8  Nev.  237.) 

The  third  objection  is  that  "  the  lien  or  claim  is  invalid 
because  it  fails  to  contain  a  statement  of  the  terms,  time 
given,  and  conditions  of  the  plaintiffs'  contract."  It  is  un- 
doubtedly tho  true  meaning  of  the  statute,  as  stated  by  Mo- 
Kinstry,  J.,  in  Goes  v.  Slreliiz,  54  Cal.  643,  "  that  the  rights 
of  sub-contractors  and  material-men  should  be  ascertained 
by  reference  to  the  lie^iis  as  filed,  or  should  rest  upon  proof 
of  contracts  between  them  and  the  original  contractor  sach 
.as  accord  with  the  terms  and  conditions  set  forth  in  the 
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claims  of  lien."  Bat  if  there  are  no  special  terms,  time,  or 
conditions  given  none  can  be  stated,  and  in  the  absence  of 
any  such  specification,  or  proofs  to  the  contrary,  the  law 
would  presume  that  none  existed,  and  that  the  materials 
were  to  be  paid  for  on  delivery.  The  several  objections  to 
the  validity  of  the  lien  are  untenable. 

2.  It  follows  from  the  views  already  expressed  that  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  demurrer  interposed  upon  that  ground 
was  properly  overruled. 

3.  The  questions  whether  the  court  erred  in  overruling 
defendant's  demurrer  upon  the  ground  of  non-joinder  of 
parties  defendants,  or  of  ambiguity  and  uncertainty  as  to 
the  time  when  the  building  was  completed,  can  not  be  con- 
sidered upon  this  appeal,  for  the  reason  that  the  defendant 
did  not  rest  upon  his  demurrer  and  allow  judgment  to  be 
entered  against  him  thereon.  After  his  demurrer  was  over- 
ruled he  filed  an  answer  raising  issues  of  fact,  and  thereby 
waived  his  right  to  rely  upon  his  demurrer  upon  issues  of 
law.  The  general  rule  seems  to  be  well  settled,  as  stated 
by  Bliss  in  his  work  on  coda  pleading,  that  **if  the  demur- 
rant wishes  to  take  advantage  of  any  supposed  error  in  over- 
ruling the  demurrer,  he  must  let  final  judgment  be  entered 
upon  it;  for,  if  he  shall  answer,  after  such  ruling,  he  waives 
any  objection  to  it,  except  for  the  two  radical  defects.  (Sec. 
417.)  {DeBoom  v.  Priestly,  1  Cal.  206;  Pieixey.  Minium,  Id. 
470;  Brooks  v.  Minium,  LI.  481;  Pickering  v.  Mississippi  V. 
N.  T.  Co.,  47  Mo.  459,  4C0;  Township  Board  of  Edmalioii  n . 
Hackman,  48  Id.  246;  Saline  Co.  v.  Sappingfon,  68  Id.  457; 
MifclteU  V.  MaCftbe,  10  Ohio,  409;  Peck  v.  Cowing,  1  Denio, 
222;  Jones  v.  Thompson,  6  Hill,  621;  Iivine  v.  Forbes,  11 
Barb.  589;  Fisher  v.  SchoUe,  30  Iowa,  222;  Coil  v.  Wapks,  1 
Miuu.  140;  HiM  v.  Wright,  23  Ark.  530.) 

4.  The  question  whether  the  evidence  is  sufficient  to  show 
that  the  lien  was  filed  within  thirty  days  after  the  comple- 
tion of  the  building  must  be  considered  as  settled  by  the 
findings  of  the  court  to  that  effect,  because  the  record  does 
not  purport  to  contain  all  the  evidence.  But  it  is  argued 
that  the  additional  findings  show  the  facts  upon  which  the 
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court  acted,  and  conclusively  ahow  that  the  lien  was  not 
filed  within  the  statutory  time. 

The  additional  findings,  upon  which  appellant  relies,  read 
as  follows: 

**1.  That  the  said  building  of  defendant,  S.  O.  Wells, 
was  wholly  completed  and  finished  on  the  seventeenth  day 
of  December,  A.  D.  1879,  except  that  some  picture  moldings 
were  thereafter  placed  and  put  up  on  the  walls  of  said  build- 
ing. 

**2.  That  said  picture  moldings  were  furnished  by  the 
defendant,  and  were  put  up  by  said  HoUister,  or  a  man  in 
his  employ,  who  did  not  complete  the  putting  up  thereof 
until  the  twenty-second  of  December,  a.  d.  1879. 

**  3.  That  the  contract  between  said  HoUister  and  defend- 
ant provided  that  said  HoUister  should  build  said  house 
and  furnish  all  the  materials  at  his  own  expense,  but  did 
not  provide  for  the  putting  up  nor  furnishing  of  any  picture 
moldings.     *     *     * 

**4.  That  said  picture  moldings  consist  of  a  narrow  strip 
of  lumber  about  one  and  three  quarters  inches  in  width  and 
one  half  inch  thick,  and  so  made  as  to  receive  hooks  upon 
which  pictures  may  be  hung,  and  are  fastened  to  the  upper 
part  of  the  walls  with  nails." 

We  do  not  think  these  findings  are  in  opposition  to  the 
finding  of  the  court  that  the  lien  was  filed  **  within  thirty 
days  after  the  completion  of  said  building."  The  facts  that 
the  original  contract  did  not  call  for  the  picture  moldings 
and  that  the  original  contract  between  HoUister  and  Wells 
was  completed  more  than  thirty  days  prior  to  the  filing  of 
the  lieu  are  immaterial.  Notwithstanding  these  admitted 
facts,  the  plaiutiflfs  may  have  been  entitled  to  their  lien. 
The  law  requires  every  contractor  to  file  his  lien  within 
sixty  days  ofter  the  cornjoletion  of  his  contract.  But  every 
other  person  entitled  to  a  lien  is  required  to  file  a  lien  with- 
in thirty  days  after  the  completion  of  the  buildirig.  The  real 
question,  therefore,  was:  When  was  the  building  com- 
pleted? If  the  building  was  not  completed  until  the  pic- 
ture moldings  were  put  up,  then  the  plaintiff's  lien  was  filed 
within  the  statutory  time.     That  fact  was  within  the  prov- 
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ince  of  the  court  to  determine,  and  inasmuch  as  the  record 
does  not  contain  all  the  evidence,  we  must  presume  it  was 
sufficient  to  sustain  the  conclusions  and  judgment  of  the 
court. 

5.  This  brings  us  to  a  consideration  of  the  last  question 
presented  by  this  appeal.  Did  the  court  err  in  hearing  and 
deciding  this  case  without  proof  that  notice  had  been  given 
to  other  lien  claimants,  as  provided  in  section  15  ?  If  there 
had  been  any  showing  that  there  were  other  lien  claimants, 
we  think  it  would  have  been  the  duty  of  the  court  to  have 
compelled  the  plaintiffs  to  give  the  notice  required  by  law 
before  proceeding  to  hear  the  case.  The  law  contemplates 
that  all  the  lien  claimants  shall  be  brought  in,  and  their 
rights,  as  well  as  those  of  the  plaintiffs  and  defendant,  shall 
be  heard  and  determined  in  one  action.  (EllioU  v.  Ivers,  6 
Nev.  290.)  But  in  the  present  case  there  is  no  showing 
that  there  were  any  other  liens,  and  we  must  presume  there 
were  none.  If  so,  the  defendant  could  not  have  been  pre- 
judiced and  is  not  entitled  to  a  new  trial. 

The  judgment  of  the  district  court  is'affiimed. 


[No.  1,041.] 

A,  J,  BUNTING  AND  M.  HARRISON,  Respondents,  v. 
THE  CENTRAL  PACIFIC  RAILROAD  COMPANY, 

Appellant. 

Negligence  of  Railroad  Company — Negative  and  Positive  Testi- 
mony— Conflict  of  Evidence. — Upon  tho  question  whether  defendant 
rung  its  bell  or  blew  its  whistle  there  were  several  witnesses,  upon  the 
part  of  plaintifib,  who  testified  that  they  were  in  a  position  where  they 
could  have  heard  the  signals  had  they  been  given,  and  that  the  signals 
were  not  given:  Held,  that  this  negative  testimony  raised  a  conflict  of 
evidence  -against  the  affirmative  testimony  of  defendant's  witnesses,  that 
the  bell  was  rung  and  the  whistle  blown. 

Contsibdtoby  Negligence  —  Instruction.  —  The  court  instructed  the 
jury  that  if  they  believed  from  the  evidence  "  that  the  engineer  who  was 
driving  the  express  train  on  the  morning  of  Jime  12,  1877,  had  an  oppor- 
tunity to  see  Bunting's  team  on  the  main  track,  and  could  have  stopped 
his  train  with  safety  to  the  same,  and  to  the  passengers  and  railroad  em- 
ployees on  same  in  his  then  situation,  and  could  prudently  have  avoided 
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collision  with  his  team,  his  failure  so  to  stop  amounts  to  negligence,  and 
renders  the  defendant  liable  for  damages,  and  such  liability  attaches  even 
though  the  plaintiffs  contributed  to  the  injury  by  their  own  carelessness 
or  negligence:"  Heldf  that,  although  this  instruction  is  carelessly  drawn, 
the  principle  of  law  embodied  therein  is  not  erroneous.  (Belknap,  J., 
dissenting. ) 

Idem — Applicability  of  Instbuction — Jury  not  Misled. — Upon  a  re- 
view of  the  testimony  and  of  the  several  instructions  given  by  the  court 
upon  the  question  of  negligence:  Held,  that  there  was  some  evidence  to 
'  which  the  instruction  might  apply,  and  that  the  jury  covild  not  have  been 
misled,  by  the  giving  of  this  instruction,  to  the  prejudice  of  the  defend- 
ant, as  to  the  law  of  the  case.     (Belknap,  J. ,  dissenting. ) 

Conflict  of  Evidence  —  Whether  Plaintiffs  could  have  Seen  the 
Train — Upon  a  review  of  the  testimony,  in  response  to  petition  for  rehear- 
ing: Heldy  that  there  was  a  conflict  of  testimony  as  to  whether  the 
plaintiffs  might  have  seen  the  train  of  the  defendant  had  they  looked,  and 
might  have  heard  the  train'  of  the  defendant  had  they  listened. 

Idem — REASONAifLE  Care. — The  question  for  the  jury  and  court  to  decide 
was  not  "  whether  the  plaintiffs  might  have  seen  the  train  of  the  defend- 
ant had  they  looked"  at  some  particular  point,  but  whether,  under  all  the 
facts  and  circumstances  testified  to  in  this  case,  they  made  reasonable 
efforts  to  see  and  hear  the  approaching  train,  and,  in  this  respect,  exer- 
cised the  due  care  and  caution  which  the  law  requires. 

Reasonable  Care — Duty  of  Railroad  Company  to  Stop  its  Train  in 
Case  of  Great  Peril. — Railroad  companies,  as  well  as  travelers,  must 
exercise  reasonable  care  and  caution,  and  in  the  present  case,  although 
the  plaintiffs  may  not  have  been  entirely  free  from  fault,  if  the  engineer 
of  defendant's  train  saw  the  plaintiffs'  team,  as  it  was  coming  upon  the 
track,  in  a  position  of  great  peril  and  danger,  and  he  could,  by  the  exer- 
cise of  reasonable  care,  have  lessened  the  speed  of  his  train,  or  stopped 
it,  with  safety,  in  time  to  have  avoided  the  collision,  it  was  his  duty  to 
do  so. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Waslioe  County. 

The  facts  sufficiently  appear  in  the  opinion 

W.  H.  L,  Barnes f  for  Appellant: 

I.  The  evidence  is  insufficient  to  justify  the  verdicts  in 
these  cases;  because  the  whole  evidence  shows  that  the  ap- 
pellant was  guilty  of  no  negligence,  and  that  the  respond- 
ents were.     (Testimony  reviewed  at  length.) 

II.  The  whole  case  showed  that  the  plaintiffs  were  guilty 
of  contributory  negligence;  and  demonstrated  that  they 
could  have  seen  and  heard  the  train  by  the  ordinary  exer- 
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cise  of  the  faculties  of  seeing  and  bearing;  and  could  Lave 
knowu  of  the  approach  of  the  train  in  sufficient  time  to 
clearly  avoid  any  injury  from  it.     (Testimony  reviewed.) 

III.  The  first  instruction  given  by  the  court  to  the  jury 
at  the  request  oF  the  plaintiffs  was  erroneous.  It  was 
wholly  unjustified  by  the  evidence.  No  instruction  should 
ever  be  given  unless  there  is  some  evidence  before  the  jury 
to  which  it  is  applicable  upon  some  rational  theory  of  the 
case  logically  deducible  from  such  evidence.  The  instruc- 
tion was  upon  an  abstract  proposition  not  before  the  jury, 
and  was  calculated  to  mislead  them.  For  this  error  a  new 
trial  should  be  granted.  (Slaughter  v.  Fowler,  44  Oal.  195; 
Mendelsohn  v.  Anaheim  L.  Co^,  40  Id.  657.)  But  if  it  can 
be  said  that  the  instruction  was  possibly  pertinent,  it 
was  contradictory  to  and  inconsistent  with  instruction  No. 

4,  given  by  the  court  of  its  own  motion,  and  for  this  reasou 
a  new  trial  should  be  granted.  (Brown  v.  McAUister,  39 
Cal.  577;  McCreery  v.  Everding,  44  Id.  251.) 

Upon  petition  for  rehearing  the  following  authorities  were 
cited:  Railroad  Co.  v.  Houston,  95  U.  S.  697;  Harper-  v.  Erie 
Railroad  Co.,  32  N.  J.  L.  88;  Chicago  &  K  R.  R.  Co.  v. 
Demick,  96  111.  42;  SchofieU  v.  Chicago  &  M.  &  S.  P.  R.  R. 
Co,,  The  Eeporter,  November  2,' 1881;  Crothardy.  Alabama 

5.  R.  R.  Co.,  The  Reporter,  July  20,  1881. 

Thomas  E.  Haydon,  for  Respondents: 

•  I.  There  is  abundant  evidence  that  no  signals  by  bell  or 
whistle  or  otherwise  were  given.  This  is  proven  by  plaint- 
iffs and  numerous  witnesses,  that  they  did  not  hear  them. 
Defendant's  witnesses  testified  that  they  did  hear  them. 
That  makes  a  case  of  conflict  of  evidence.  (1  Thomp.  on 
Neg.  432:) 

II.  There  is  not  any  absolute  or  irreconcilable  repug- 
nancy between  the  instructions.  The  first  instruction  is 
law.     (Whart.  on  Neg.,  sec.  388.) 

By  the  Court,  Hawley,  J. : 

This  is  the  second  appeal  taken  in  these  cases.  The  first 
was  an  appeal  by  plaintiffs  from  a  judgment  of  nonsuit  (14 
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Nev.  351.)  The  second  is  taken  by  defendant  from  a  judg- 
ment in  favor  of  plaintiffs  and  from  an  order  of  the  district 
court  refusing  to  grant  a  new  trial.  It  was  correctly  as- 
sumed in  the  argument,  by  appellant's  counsel,  that  the  law 
of  these  cases  is  settled  by  the  previous  decision,  and  that 
of  Colien  V.  The  Eureka  and  Palisade  Railroad  Company,  14 
Nev.  370.  It  was  also  properly  admitted  that  **  the  testi- 
mony offered  on  behalf  of  the  plaintiffs  upon  the  second 
trial  was  substantially  identical  with  that  offered  upon* the 
first." 

Appellant,  upon  this  appeal,  admits  that  in  the  light  of 
the  former  decision,  the  plaintiffs'  testimony  made  out  a 
prima  facie  case  against  the  defendant;  but  it  is  (Claimed 
that,  upon  the  whole  case,  the  evidence  is  so  overwhelming- 
ly in  favor  of  the  defendant  that  the  verdict  in  favor  of 
plaintiffs  ought  to  be  set  aside.  The  rule,  so  often  declared 
by  this  and  other  courts^  that  an  appellate  court  will  not  set 
aside  a  verdict  upon  the  ground  of  the  insufficiency  of  the 
evidence,  or  review  the  weight  of  testimony  where  there  is 
a  substantial  conflict  of  evidence,  was  recognized  through- 
out the  entire  argument.  In  this  connection  it  was  with 
.great  energy,  and  an  ingenious  selection  of  portions  of  the 
testimony  of  several  witnesses,  sought  to  be  shown  that  the 
testimony  submitted  on  the  part  of  the  plaintiffs  was  so 
slight,  negative,  and  indefinite,  and  the  testimony  on  behalf 
of  the  defendant  so  strong,  positive,  and  clear,  that  it  ought 
not  to  be  said  that  there  is  any  conflict  in  the  evidence. 

In  view  of  this  argument  we  have  carefully  read  and  con- 
sidered all  of  the  testimony  submitted  by  the  respective 
parties,  and  our  conclusion  is  that  upon  all  the  material 
questions  there  is  a  substantial  conflict  in  the  evidence. 
In  determining  the  question  whether  the  bell  was  rung  or 
the  whistle  blown  we  agree  with  the  appellant,  that  a  mere 
"  I  did  not  hear  it"  is  entitled  to  but  little,  if  any,  weight  in 
the  presence  of  affirmative  evidence  that  these  signals  were 
given.  But  that  is  not,  in  our  opinion,  a  fair  statement  of  the 
facts  of  this  case .  The  evidence  amounts  to  more  than  a  mere 
**  I  did  not  hear  it."  Several  of  the  witnesses  upon  the  part 
of  the  plaintiffs  were  in  a  position  where  they  could  and 
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ougbt  to  have  beard  the  signals  bad  tliey  been  given. 
Some  of  them  were  looking  and  listening  for  tbe  train,  and 
state  positively  that  tbey  could  have  heard  the  usual  signals 
if  they  bad  been  given.  Both  of  the  plaintiffs  swear  posi- 
tively that  the  signals  were  not  given.  Quinu  was  positive 
that  no  bell  was  rung  or  whistle  sounded.  McClelland  was 
positive  that  the  bell  was  not  ringing.  Buucell,  HoUiday, 
Brown,  and  othei*s  testified  that  they  could  have  heard  the 
bell,  if  it  had  been  ringing,  and  that  tbey  did  not  hear  it. 
This,  in  our  opinion,  raises  a  conflict  of  evidence  against 
the  affirmative  testimony  of  defendant's  witnesses. 
.  The  question  whether  negative  testimony  can,  in  any 
case,  have  tbe  force  and  effect  of  positive  testimony  was 
considered  by  this  court  in  Cohen  v.  Eureka  and  Palisade 
Railroad  Company,  14  Nev.  386,  and  it  was  there  declared 
that  where  the  witnesses  were  in  a  position  to  hear,  their 
testimony  that  tbe  bell  was  not  rung  '*  was  just  as  positive 
as  such  testimony  can  ever  be." 

In  Benwick  v.  New  York  C.  R.  R.  Co,,  36  N.  Y.  132,  the 
court,  in  passing  upon  this  question,  said:  ''As  some  of  the 
plaintiffs'  witnesses  were  in  a  condition  to  hear  it  (the  bell) 
if  it  bad  been  rung,  and  were  giving  their  attention  to  the 
train,  the  fact  that  they  did  not  hear  it  is  evidence  conduc- 
ing to  prove  that  it  was  not  rung.  *  *  *  The  conflict 
raises  a  question  of  fact,  which  the  plaintiff  bad  tbe  right 
to  have  determined  by  tbe  jury."  To  the  same  effect  see 
Byrve  v.  New  York  C.  A  H.  B.  B.  Co.,  14  Hun,  322;  Dvhlin 
W.  W.  &  B,  B,  Co\  V.  SlaUery,  3  Appeal  Cases  (L.  K.),  1155. 
In  the  case  last  cited  there  were  ten  witnesses  who  testi- 
fied that  the  whistling  occurred  at  the  proper  time  and  in 
tbe  usual  way,  and  only  three  witnesses  testified  that,  being 
in  a  position  in  which,  if  it  so  occurred,  tbe  sound  should 
have  reached  their  ears,  tbey  did  not  hear  it.  Lord 
O'Hagan,  in  giving  bis  views  upon  this  state  of  facts,  said: 
"It  is  impossible  not  to  be  struck  by  tbe  apparent  weight 
of  tbe  defendant's  proof.  But,  as  was  observed  in.  tbe  Irish 
court  of  common  pleas,  tbe  jury  saw  the  witnesses,  and  the 
judge  did  not  condemn  the  verdict.  And  whether  it  was 
right  or  wrong,  the  jurors  alone  were  competent,  legally  and 
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constitutionally,  to  decide  between  the  ten  who  testified  on 
the  one  side  and  the  three  who  testified  on  the  other.  It 
was  urged,  and  the  authority  of  an  eminent  judge  was 
vouched  to  sustain  the  suggestion,  that  proof  of  the  want 
of  hearing  was  no  material  proof  at  all.  But  this  seems  to 
me  untenable.  Assuming  that  a  man  stands  in  a  certain 
position,  and  has  possession  of  his  faculties,  the  fact  that 
he  does  not  hear  what  would  ordinarily  reach  the  ears  of  a 
person  so  placed,  and  with  such  opportunities,  seems  to  me 
manifestly  legal  evidence,  which  may  vary  in  its  value  and 
persuasiveness,  which  may  in  some  instances  be  of  small 
account,  and  in  others  be  the  strongest  and  the  only  evi- 
dence possible  to  be  oflfered;  but  at  all  events  can  not  be 
withheld  from  the  jury;  and  if  this  be  so,  ihere  was  here  a 
covflict  of  testimony  on  which  the  jurymen,  and  they  alone, 
were  competent  to  pronounce." 

In  Kansas  Pacific  Bailroad  Co.  v.  Richardson,  which  in 
many  respects  was  similar  to  the  case  in  hand,  Horton,  J., 
in  delivering  the  opinion  of  the  court,  said:  ** Though  most 
of  this  evidence  on  the  part  of  the  plaintiff  below  was  of  a 
negative  character,  iand  the  company  gave  positive  evidence 
of  a  greater  number  of  witnesses  to  contradict  and  over- 
come ity  still  there  was  a  sufficient  conflict  of  evidence  to 
raise  a  question  of  fact,  which  the  trial  court  was  justified 
in  submitting  to  the  jury.  The  evidence  against  the  giving 
of  the  signals  was  more,  when  carefully  considered,  than  a 
mere  *I  did  not  hear.'  Some  of  these  witnesses  had  their 
attention  directed  to  the  train  as  it  came  in;  they  were  look- 
ing a^  the  train,  and  were  in  a  position  to  give  heed  to  tlie 
presence  or  absence  of  the  signals.  The  evidence  con- 
duced to  prove  that  the  signals  were  not  properly  and  timely 
given;  at  least  it  was  some  evidence  in  that  direction.  The 
failure  to  give  signals  must  be  proved  by  witnesses  that 
they  did  not  hear  them.  When  others  testify  that  they  gave 
them  and  others  testify  that  they  did  not  hear  them,  there 
is  evidence  on  both  sides  to  be  considered.  The  evidence 
before  the  court  being  sufficient  to  be  submitted  to  the  jury, 
and  to  be  considered  bv  them,  it  was  sufficient  to  sustain  a 
finding  that  proper  signals  of  warning  of  the  approach  of 


Oct.  1881.]  Bunting  v.  Central  Pacific  R.  E.  Co.        288 

I  III  I  ■■        II.        I 

Opinion  of  the  Court — Hawley,  J. 

the  train  to  the  crossing  were  not  given."  (The  Reporter, 
vol.  XII.,  No.  16,  493.)  We  are  of  opinion  that  the  vital 
question  whether  plaintiffs  were  guilty  of  contributory  neg* 
ligence,  whether  they  exercised  ordinary  care  and  caution, 
was  properly  left  to  the  jury  for  decision,  and  that,  inas- 
much as  there  is  a  substantial  conflict  in  the  testimony  of- 
fered by  the  respective  parties,  the-  verdict  of  the  jury 
ought  not  to  be  disturbed  upon  the  ground  of  the  insuffi- 
ciency of  the  evidence. 

It  is  next  argued  that  the  court  erred  in  giving  the  first 
instruction  asked  by  plaintiffs.  This  instruction  reads  as  fol- 
lows: **The  jury  are  instructed  that  it  is  as  much  the  duty 
^  of  a  railroad  engineer  to  exercise  prudence  and  caution  in 
running  his  train,  so  as  to  avoid  injury  to  persons  crossing  u 
track,  as  it  is  the  duty  of  such  persons  to  avoid  contact  with 
the  train.  Therefore,  if  they  believe  from  the  evidence 
that  the  engineer  who  was  driving  the  express  train  on  the 
morning  of  June  12,  1877,  had  an  opportunity  to  see  Bunt- 
ing's team  on  the  main  track,  and  could  have  stopped  his 
train  with  safety  to  the  same,  and  to  the  passengers  and 
railroad  employees  on  same  in  his  then  situation,  and  could 
prudently  have  avoided  collision  with  the,  team,  his  failure 
so  to  stop  amounts  to  negligence,  and  renders  the  defend- 
ant liable  for  damages,  and  such  liability  attaches  even 
though  the  plaintiffs  contributed  to  the  injury  by  their  own 
carelessness  or  negligence."  The  first  portion  of  this  in- 
struction is  not  objected  to.  The  latter  portion  is  carelessly 
drawn,  and  it  is  not  as  clear  as  it  might  have  been  made; 
but  the  principle  of  law  embodied  therein  is  not  erroneous. 

The  questions  ordinarily  applicable  to  cases  like  this  are, 
first,  whether  the  damages  were  occasioned  entirely  by  the 
negligence  of  the  defendant,  or  second,  whether  the  plaint-*^ 
iffs  so  far  contributed  to  the  injury  by  their  negligence  of 
want  of  ordinary  care  and  reasonable  diligence,  that,  but  for 
such  negligence  or  want  of  ordinary  care  and  caution  on 
their  part,  the  accident  would  not  have  happened.  In  the 
first  place,  if  the  question  was  answered  in  the  affirmative, 
the  plaintiffs  would  be  entitled  to  recover,  in  the  second 
they  would  not;  as  but  for  their  own  fault  the  accident 
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would  not  Lave  happened.  But  it  does  not  necessarily  fol- 
low that  the  damages  must  have  been  occasioned  solely  by 
the  negligence  of  the  defendant,  for  if  the  plaintifiFs  were  in 
a  remote  degree  negligent,  but  their  negligence  was  not  the 
proximate  cause  of  the  injury,  and  they  exercised  ordinary 
care  to  avoid  the  injury,  they  would  still  be  entitled  to  re- 
cover; and  although  the  plaintiffs  may  not  have  been  entirely 
free  from  fault,  they  would,  nevertheless,  be  entitled  to  re- 
cover if  the  defendant,  in  the  exercise  of  ordinary  care  and 
caution,  could  have  prevented  the  injury. 

This  last  qualification  is  applied  in  a  great  variety  of 
cases,  the  most  frequent  of  which,  as  found  in  the  books, 
is  where  cattle  are  injured  upon  the  track  of  a  railroad 
and  where  the  engineer  of  the  train  could,  after  seeing 
them,  by  the  use  of  ordinary  care  upon  his  part,  have 
avoided  the  injury;  but  it  is  proper  to  be  given  in  all  cases 
where  there  is  any  testimony  tending  to  show  that  the  de- 
fendant was  guilty  of  gross  or  willful  negligence. 

The  views  we  have  expressed  upon  this  point  are  sus- 
tained by  abundant  authority.  (DuUerJield  v.  Forrester ,  11 
East,  60;  Bridge  v.  The  Grand  Junction  R.  B.  Co.,  3  M.  & 
W.  (Exch.),  244;  Davies  v.  Mann,  10  M.  &  W.  (Exch.),  545; 
Tnffy,  Warman,  94  Eng.  Com.  Law,  584;  Bradley  y,  Lovtr 
don  &  N,  W.  R.  B.  Co.,  1  Law  Eep.  (appeal  cases),  759;  Solen 
V.  d  V.  1\  B.  B.  Co.,  13  Nev,  108;  'Kansas  Pacific  B.  B.  Co.  v. 
Pointer,  14  Kan.  37;  MoiTisonv.  The  Wiggins  Fei'ry  Com- 
pany, 43  Mo.  383;  Broivn  v.  I'he  Hannibal  &  St.  Joseph  B. 
B.  Co.,  50  Mo.  465;  KerwhaJcer  v.  Cleveland,  C.  &  C.  B.  B. 
Co.,  3  Ohio  St.  172;  Northern  Central  B.  B.  Co.  v.  Price, 
29  Md.  437;  Baltimore  &  Ohio  B.  B.  Co.  v.  Dougheity,  36 
Md.  368;  Wharton  on  Negligence,  sec.  388;  Shearman  & 
Eedfield  on  Negligence,  sees,  36,  493.)  . 

The  important  question,  presented  by  the  testimony,  was 
whether  the  plaintiffs  exercised  ordinary  care  and  caution, 
and  the  principal  objection,  urged  by  appellant's  counsel, 
to  the  instruction  is,  that  it  was  not  applicable  to  any  evi- 
dence in  the  case.  We  are,  however,  of  the  opinion  that 
there  was  some  evidence  that  justified  the  giving  of  a  proper 
instruction  upon  this  point.     There  was  testimony  offered 
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by  both  parties  as  to  tbe  distauce  within  which  the  train 
might  have  been  safely  stopped.  Kemp,  a  witness  for 
plaintiffs,  testified  that  a  train  ranning  at  the  rate  of  twenty 
miles  an  hour  coald  be  safely  stopped,  by  the  use  of  air 
brakes,  in  one  hundred  and  twenty-five  yards;  that  if  the 
train  was  stopped  in  two  hundred  and  twenty-five  feet  it 
would  indicate  a  speed  of  about  twelve  miles  an  hour. 
The  testimony  upon  the  part  of  the  defendant  tended  to 
show  that  the  train  was  stopped  within  a  distance  of  about 
two  hundred  and  fifty  feet. 

It  is  true  that  this  testimony  was  offered  for  the  purpose 
of  showing  the  rate  of  speed  at  which  the  train  was  moving. 
But  it  is  not  improper  to  consider  it  with  reference  to  an- 
other branch  of  the  case.  The  defendant,  for  the  purpose 
of  showing  that  plaintiffs  did  not  exercise  ordinary  care, 
introduced  several  witnesses  whose  testimony  tended  to 
show  that  the  obstructions  upon  and  along  the  north  sid^ 
track  did  not  prevent  the  plaintiffs  from  seeing  defendants' 
train  at  distances  varying,  as  they  approached  the  main 
track,  from  one  hundred  to  five  hundred  feet,  in  ample 
time,  after  arriving  at  the  north  side  track,  to  have  stopped 
their  teani  if  they  had  been  looking  in  that  direction,  and 
thereby  have  avoided  the  injury. 

This  testimony,  like  the  edges  of  a  sword,  cuts  both  ways. 
While  it  tended  to  prove  a  want  of  care  upon  the  part  of 
plaintiffs,  it  also  tended  in  another  direction  to  prove  gross 
negligence  on  the  part  of  the  defendant.  There  was  a  de-  * 
cided  conflict  of  evidence  upon  this  point.  If  the  jury  be- 
lieved the  testimony  upon  the  part  of  the  defendant,  it  would 
have  been  their  duty  to  determine  whether  the  engineer  of 
the  train,  had  he  been  keeping  a  reasonable  lookout,  as  it 
was  his  duty  to  dof  could  not  have  seen  the  horses  attached 
to  plaintiff's  wagon  before,  or  at  least  as  soon  as,  the  plaint- 
iffs could  have  seen  the  train ;  and  in  view  of  this  testimony 
it  was,  perhaps,  proper  for  plaintiffs  to  ask  the  court  to  sub- 
mit to  the  jury  the  question  whether  the  defendants'  engi- 
neer could  not,  by  the  exercise  of  ordinary  care  and  caution, 
after  discovering  plaintiff's  team,  have  lessened  the  speed 
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or  stopped  the  train,  with  safety,  in  time  to  have  avoided 
the  collision. 

We  are  free  to  confess  that  we  do  not  think  it  was  neces- 
sary to  introduce  this  element-  of  gross  or  willful  negligence 
into  the  case;  but  we  are  unwilling  to  say  that  there  was  no 
evidence  to  which  the  instruction  might  apply.  The  fact  is 
that  the  testimony  of  the  defendant's  engineer,  evidently 
offered  for  the  purpose  of  showing  that  he  was  not  at  fault, 
as  might  be  inferred  from  the  testimony  of  other  witnesses, 
tended  to  support  the  plaintiffs'  theory  that  the  obstruc- 
tions on  and  along  the  north  side  of  the  track  prevented 
them  from  seeing  the  train  in  time  to  avoid  the  collision. 
This  engineer  testified  that  he  was  sitting  in  his  usual  place 
looking  ahead  and  that  he  did  not  see  the  horses  until  the 
locpmotive  was  right  on  to  them,  and  that  it  was  impossi- 
ble for  him  to  have  checked  the  speed  of  the  train,  or 
stopped  it  in  time  to  prevent  the  collision. 

But  even  if  we  should  concede  tlvit  the  instruction  was  to 
som^  extent  inapplicable  to  the  facts,  it  would  not  neces- 
sarily follow  that  the  judgment  should  be  reversed;  cer- 
tainly not,  if  it  is  apparent  from  a  consideration  of  all  the 
instructions  that  the  jury  could  not  have  been  misled 
thereby.  •  , 

It  is  argued  by  appellants'  counsel  that  the  instruction  is 
contradictory  to  and  inconsistent  with  instruction  number 
four,  given  by  the  court  of  its  own  motion,  as  follows: 

**If  you  should  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  culpable  negligence  in  running  its 
train  of  cars  into  Eeno  on  the  morning  of  the  twelfth  of 
June,  A.  D.  1877,  nevertheless,  the  plaintiffs  can  not  recover, 
if  they  could  have  avoided  the  injury  by  the  exercise  of  or- 
dinary care." 

If  these  were  the  only  instructions  given,  the  objection 
would  have  more  force.  But  from  an  inspection  of  tbe 
record  it  clearly  appears  that  instruction  number  four  was 
given  upon  the  theory  that  if  plaintiffs'  negligence  was  the 
proximate  cause  of  the  injury  they  could  not  recover,  and 
that  the  jurors,  as  reasonable  men,  must  have  so  understood 
it,  and  that  the  instruction  given  at  the  request  of  plaintiffs 
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iutrodnced  another  and  different  element  for  their 'consider- 
ation. 

In  Eadley  v.  London  &  N.  W.  R.  R.  Co,,  supra,  Lord 
PeDzance  said  that  the  law  in  these  eases  of  negligence  was 
well  settled.  "The  first  proposition  is  a  general  one,  to 
this  effect,  that  the  plaintiff  in  an  action  for  negligence  can 
not  succeed  if  it  is  found  by  the  jury  that  he  has  himself 
been  guilty  of  any  negligence  or  want  of  ordinary  care 
i^hicli  contributed  to  cause  the  accident.  But  there  is 
another  proposition  equally  well  established,  and  it  is  a 
qualification  upon  the  first,  namely:  that  though  the  plaint- 
iff may  have  been  guilty  of  negligence,  and  although  that 
negligeuce  may,  in  fact,  have  contributed  to  the  accident, 
yet,  if  the  defendant  could,  in  the  r.esult,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  mischief 
which  happened,  the  plaintiff's  negligence  will  not  excuse 
him."  \ 

In  Broiori  v.  The  Hannibal  &  St.  Joseph  Railroad  -Co., 
supra,  the  lower  court  instructed  the  jury  as  follows:  *'  Even 
if  the  jury  should  believe  from  the  evidence  that  the  plaint- 
iff was  guilty  of  negligence  or  carelessness  which  contributed 
to  the  injury,  yet  if  they  further  believe  from  the  evidence 
that  the  agents  or  servants  of  defendant,  managing  the  loco- 
motives or  machinery  of  the  defendant  with  which  the  injury 
was  inflicted,  might  have  avoided  the  said  injury  by  the 
use  of  ordinary  care  and  caution,  the  juiy  will  find  for 
plaintiff." 

The  supreme  court  said  that  this  instruction  was  **  en- 
tirely unobjectionable."  In  that  case,  as  well  as  in  this, 
it  was  argued  that  the  negligeuce  on  the  part  of  the  plaint- 
iff was  ** unaccountable  and  inexcusable,"  and  that  her  care- 
lessness was  entirely  inconsistent  with  the  right  to  recover 
damages  **  founded  on  the  negligence  of  the  defendant." 

The  rule  is  well  settled  that  all  the  instructions  must  be 
considered  together,  in  order  to  determine  whether  or  not 
the  jury  may  have  been  misled  In  the  present  case  the 
juiy  were  repeatedly  told,  in  the  instructions  of  the  court, 
that  if  they  believed,  from  the  evidence,  that  the  plaintiffs 
did  not  exercise  ordinary  care  and  diligence,  or  that  their 
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negligence  was  ibe  proximate  cause  of  the  injury,  tbej  were 
not  entitled  to  recover,  although  the  defendant  was  negli- 
gent, in  not  ringing  its  bell  or  blowing  its  whistle,  or  run- 
ning its  train  at  an  unusually  fast  rate  of  speed.  This 
principle  was  presented  in  every  imaginable  form,  at  great 
length,  as  strongly  in  favor  of  the  defendant  as  the  law 
would  warrant. 

We  quote  but  one  instruction,  in  addition  to  number 
4,  among  the  many  that  were  given,  to  illustrate  the  gen- 
eral principle  announced  by  the  court: 

**Even  though  the  jury  may  find  that  the  defendant  cor- 
poration did  not  on  the  occasion  of  the  accident  in  all  re- 
spects, or  ia  any  respect,  fulfill  any  obligation  it  was  under 
of  giving  usual  and  ordinary  signals  of  its  approach,  so  as 
to  warn  passers  of  the  approach  of  its  train,  yet  that  cir- 
cumstance, or  those  circumstances,  does  not  and  do  not 
shield  the  plaintiffs  from  the  exercise  of  ordinary  care  and 
prudence  on  their  part.  The  fact,  if  the  jury  shall  so  find 
it,  that  the  train  of  the  defendant  corporation  approached 
the  crossing  of  Sierra  street  without  blowing  any  whistle, 
where  the  whistle  had  usually  been  blown  theretofore,  and 
without  ringing  any  bell,  does  not  of  itself  authorize  the 
plaintiffs  to  recover  damages,  if  the  plaintifffc»,  notwith- 
standing the  negligence  of  the  railroad  company,  recklessly 
exposed  themselves  to  danger;  and  if  it  appears  to  the  jury 
that  the  injury  complained  of  would  not  have  occurred  but 
for  their  own  misconduct  or  negligence,  they  can  not  re- 
cover damages,  but  must  bear  the  consequences  of  their 
own  folly." 

All  that  was  said  by  the  court,  as  to  the  right  of  the 
plaintiffs  to  recover,  is  embraced  in  the  following  instruc- 
tion: **If  you  shall  be  of  the  opinion,  after  a  full,  fair, 
candiJ,  and  unprejudiced  review  of  all  the  testimony  given 
on  behjilf  of  the  respective  parties,  that  on  the  day  and 
year,  and  at  the  place  alleged  in  the  complaint,  the  plaint- 
iffs, while  exercising  that  due  care  which  a  reasonably 
prudent  man  under  the  circumstances  of  the  case  would 
exercise,  were  injured  and  their  property  destroyed  by  be- 
ing run  into  by  the  train  of  the  defendant|  and  that  th^ 
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collision  was  wholly  caused  by  tbe  neglect  and  carelessness 
of  the  defendant  corporation,  or  that  after  discovering  the 
plaintiffs  upon  the  track,  the  defendant  could  have  avoided 
the  collision  by  the  exercise  of  proper  care,  then  the  plaint- 
iffs are  entitled  to  a  verdict,  and  not  otherwise J*^ 

We  think  it  is  manifest  that  the  instructions  given  by  the 
court,  as  well  as  some  portions  of  the  evidence,  authorized 
the  plaintiffs  to  ask  and  the  court  to  give  the  instructions 
complained  of,  and  that  in  any  event,  it  is  apparent  from  a 
carefal  consideration  of  all  the  instructions  given,  that  the 
jury  could  not  have  been  misled,  to  the  prejudice  of  the  de- 
fendant, as  to  the  law  of  the  case. 

The  judgment  of  the  district-  court,  in  each  case,  is  af- 
firmed. 

By  Belknap,  J.,  dissenting: 

The  first  instruction,  which  is  fully  set  forth  in  the  opin- 
ion of  the  court,  charged  the  jury  that  if  the  engineer  of  the 
colliding  train  could,  with  safety  to  the  passengers  and  prop- 
erty in  his  charge,  have  stopped  his  train  and  thereby  **  have 
avoided  collision  with  the  team,  his  failure  so  to  stop 
amoants  to  negligence  and  rendered  the  defendant  liable, 
*  *  *  and  such  liability  attaches  even  though  the 
plaintiffs  contributed  to  the  injury  by  their  own  careless- 
ness or  negligence." 

It  is  a  general  principle  of  the  law  of  negligence  that  a 
plaintiff  can  not  recover  damages  for  injuries  to  which  him- 
self has  contributed.  In  order,  however,  to  bar  a  recovery 
the  negligence  of  the  plaintiff  must  be  the  proximate  cause 
of  the  injury;  it  must  be  negligence  occurring  at  the  time 
the  injury  happened.  If  the  defendant,  after  becoming 
aware  of  plaintiffs'  danger,  could  have  avoided  the  injury  by 
the  exercise  of  ordinary  care,  an  action  may  be  sustained, 
notwithstanding  plaintiff  may  have  been  remotely  negligent 
in  exposing  himself  to  such  danger. 

It  was  therefore  held  in  the  case  of  Davies  v.  ilann,  10 
M.  &  W.  647,  the  leading  case  upon  the  subject  of  negli- 
gence in  a  plaintiff  which  will  not  disentitle  him  to  recover, 
that  the  plaintiff  could  recover  notwithstanding  he  had 
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negligently  leffc  bis  donkey  to  graze  upon  the  bigliway  with 
its  forefeet  so  fettered  as  to  be  unable  to  get  out  of  the 
way  of  passing  wagons,  and  while  so  situated  was  killed  by 
the  negligent  act  of  defendant  in  driving  his  horse  and 
wagon  against  it.  The  court  based  its  decision  upon  the 
ground  that  the  mere  fact  of  that  negligence  on  the  part  of 
the  plaintiff  in  leaving  his  donkey  upon  the  public  highway 
was  no  answer  to  the  action,  unless  the  donkey's  being 
there  was  the  immediate  cause  of  the  injury;  but  that,  if 
the  immediate  cause  of  the  injury  was  the  negligent  and 
too  rapid  driving  of  defendant's  servant,  plaintiff  could  re- 
cover. **  For,  although  the  ass  may  have  been  unlawfully 
there,"  said  the  court,  ''  still  the  defendant  was  bound  to  go 
along  the  road  at  such  a  pace  as  would  be  likely  to  prevent 
mischief.  Were  this  not  so,  a  man  might  justify  the  driv- 
ing over  goods  left  on  a  public  highway,  or  even  over  a  man 
lying  asleep  there,  or  the  purposely  running  against  a  car- 
riage going  on  the  wrong  side  of  the  road." 

This  subject  was  considered  and  the  doctrine  well  stated 
in  B.  dt  0.  R.  B.  Co.  v.  Trainor,  33  Md.  542,  a  case  in 
which  plaintiff's  intestate  was  killed  in  walking  upon  a  rail- 
road track.  Said  the  court:  ''It  is  argued  that  if  the  de- 
ceased walked  on  the  track,  and  his  walking  on  the  track 
was  want  of  ordinary  care,  and  the  accident  would  not 
have  happened  if  he  had  not  walked  on  the  track,  then 
Quch  walking  \^^s  the  proximate  cause  of  the  accident,  and 
the  plaintiff  can  not  recover.  *  *  *  By  'proximate 
cause '  is  intended  an  act  which  directly  produced,  or  con- 
curred directly  in  producing,  the  injury.  By  'remote  cause' 
is  intended  that  which  may  have  happened,  and  yet  no  in- 
jury have  occurred,  notwithstanding  that  no  injury  could 
have  occurred  if  it  had  not  happened.  No  man  would  ever 
have  been  killed  on  a  railway,  if  he  had  never  gone  on  or 
near  the  track.  But  if  a  man  does,  imprudently  and  in- 
cautiously, go  on  a  railroad  track,  and  is  killed  or  injured 
by  a  train  of  cars,  the  company  is  responsible,  unless  it 
has  used  rei^sonable  care  and  caution  to  avoid  it,  provided 
the  cifcumstances  were  not  such,  when  the  party  went  on 
the  track,  as  to  threaten  direct  injury,  and  provided  that 
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beiog  on  the  track  Le  did  nothing,  positive  or  negative,  to 
contribute  to  the  immediate  injury." 

It  has  accordingly  been  held  that  if  the  owner  of  cattle 
suffer  them  to  range  at  large,  and  they  stray  upon  a  railway 
track  and  are  run  over  by  passing  cars,  such  owners  may  re- 
cover damages  if  the  injury  could  have  been  avoided  by  the 
exercise  of  ordinary  care  upon  the  part  of  the  railroad  en- 
gineer. In  the  class  to  which  cases  of  this  nature  belong 
(and  many  of  them  are  cited  in  the  opinion  of  the  court)  it 
will  be  observed  that  the  plaintiff  has  been  guilty  of  some 
degree  of  negligence  touching  his  person  or  property,  but 
such  negligence  was  the  remote  and  not  the  proximate 
cause  of  the  injury.  In  such  cases  it  is  well  settled  that  a 
recovery  may  be  had.  An  examination  of  the  facts  of  this 
case,  however,  has  convinced  me  that  the  general  doctrine 
under  consideration  (and  which  I  can  not  admit  was  cor- 
rectly expressed  in  the  instruction)  was  inapplicable  and 
misleading. 

Here  are  the  facts :  Upon  the  morning  of  the  accident 
the  plaintiffs  were  driving  two  horses  before  an  open  wagon 
in  a  southerly  direction  along  Sierra  street,  a  i>ublic  street 
iu  the  town  of  Beno,  crossed  at  right  angles  by  defendant's 
railroad  track.  In  attempting  to  cross  the  track  the  wagon 
was  struck  by  a  train  of  cars  approaching  from  the  west, 
and  plaintiffs  injured  in  their  persons  and  property,  as  com- 
plained of.  Plaintiffs'  theory  was  that  as  they  approached 
tbe  crossing  their  view  of  the  main  track  and  of  the  collid- 
ing train  moving  upon  it  was  obstructed,  not  only  by  build- 
ings along  the  west  line  of  Sierra  street,  but  by  passenger 
and  box  cars  upon  a  side  track,  and  quantities  of  wood  un- 
loaded from  defendant's  cars.  They  show  that  the  train 
approached  the  crossing  where  the  collision  took  place  upon 
a  descending  grade,  at  a  high  rate  of  speed,  and  claimed 
that  it  gave  no  warning  by  bell  or  whistle  of  its  approach. 

From  these  facts  I  conclude  that  no  question  of  remote 
negligence  was  or  could  have  been  presented.  If  plaintiffs 
^ere  negligent  at  all,  such  negligence  arose  from  their  fail- 
ure to  listen  for  signals  of  the  approaching  train,  or  to  have 
seen  the  approach  of  the  train,  if  that  were  possible,  in 
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time  to  have  avoided  the  collision.  But  if  they  neglected 
to  exercise  ordinary  caution  and  were  negligent,  their  neg* 
ligence  occurred  at  the  time  of  the  accident.  Such  negli- 
gence, if  it  existed,  was  the  proximate  cause  of  the  injury, 
and  would  defeat  a  recovery  under  all  of  the  authorities. 
And  it  is  equally  well  settled  that,  if  the  negligence  was 
mutual,  and  the  negligence  of 'each  party  was  the  proximate 
cause  of  the  injury,  no  action  can  be  sustained. 

In  justification  of  the  instinictioq  it  is  said  that  some  tes- 
timony was  introduced  by  defendant  tending  to  show  that 
plaintiffs  could  have  seen  the  approaching  train  in  time  to 
have  avoided  the  collision,  and,  that,  if  this  were  so,  such 
testimony  at  the  same  time  proved  that  the  engineer  could 
have  seen  the  plaintiffs  and  avoided  the  accident.  If  it  be 
conceded  that  the  eugineer  could  have  seen  plaintiffs  in 
time  to  have  avoided  the  accident,  it  must  be  admitted  that 
plaintiffs  could  have  seen  the  approach  of  the  train.  If 
they  did  not  see  it  when  they  could  have  seen  it,  or  seeing 
it  assumed  the  hazard  of  crossing,  they  were  alike  guilty  of 
contributory  negligence.  Nor  was  the  error  in  this  portion 
of  the  charge  nullified  by  the  giving  of  other  instructions 
upon  the  subject  of  contributory  negligence  favorable  to 
appellant.  It  was  as  much  the  duty  of  the  jury  to  obey  the 
instruction  that  was  incorrect  as  it  was  their  duty  to  obey 
the  correct  instructions.  As  the  instructions  were  irrecon- 
cilably conflicting,  the  jury  may  have  been  misled. 

For  these  reasons  I  think  the  judgment  and  order  of  the 
district  court  should  be  reversed. 

4  RESPONSE  TO   PETITION  FOR  REHEARING. 

By  the  Court,  Hawley,  J. : 

In  my  opinion  the  decision  heretofore  rendered  is  suflS- 
cieutly  explicit  upon  all  the  points  discussed  in  the  petition 
for  rehearing;  but  there  are  two  questions  presented  which 
we  will  answer. 

1.  **Was  there  a  substantial  conflict  in  the  testimony 
offered  by  the  respective  parties  upon  the  question  as  to 
whether  the  plaintiffs  might  have  seen  the  train  of  the  de- 
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fendant  bad  tbey  looked,  and  might  tbey  bave  beard  the 
train  of  the  defendant  bad  tbey  listened  ?" 

We  think,  and  it  is  so  announced  in  the  opinion  of  the 
court,  that  there  is  a  decided  conflict  of  evidence  upon  this 
point.  It  is  true  that  we  only  discussed  the  question  of 
conflict  of  evidence  as  to  whether  "the  bell  was  rung  and  a 
whistle  sounded;"  because,  in  our  opinion,  there  was  less 
conflicting  testimony  upon  that  point  than  upon  the  one  we 
are  now  asked  to  review.  But  we  did  examine  all  the  evi^ 
deuce  carefully,  and  considered  all  the  questions  raised  by 
appellant,  and  stated,  in  direct  terms,  our  conclusion  to  be 
"  that  upon  all  the  material  questions  there  is  a  substantial 
conflict  of  evidence." 

The  plaintiffs  testified  that  as  tHey  approached  the  cross- 
ing they  both  looked  and  listened  in  order  to  ascertain 
whether  a  train  was  approaching;  that  they  did  not  hear 
any  bell  rung  or  whistle  sounded;  that  they  were  prevented 
from  seeing  the  train  by  *'  the  oars  on  the  upper  side  of  the 
track"  and  the  woodpiles;  that  a  train  of  cars  was  on  the 
side  track  below  the  crossing;  that  as  they  approached  the 
north  side  track  the  engine  of  the  lower  train  "  was  blow- 
ing off  steam;"  that  the  near  horse  became  frightened  at 
this  noise  and  his  shying  drew  the  team  to  the  upper  edge 
of  the  track.  Bunting  says  that  upon  coming  upon  the 
north  side  track  he  "beard  a  low  rumbling  sound;"  that  be 
thought  it  was  the  lower  train  starting,  and  he  looked  down 
and  saw  that  train  standing  still,  and  as  be  looked  up  he  saw 
the  approaching  train  too  near  for  him  to  either  stop  his 
team  or  to  cross  the  main  track  in  time  to  avoid  the  collis- 
ion. To  quote  from  the  record:  "When  I  looked  down  I 
noticed  the  train  still  standing,  and  just  at  that  time,  at  that 
second,  Mr.  Harrison  grabbed  the  lines  and  exclaimed: 
*My  God,  we  are  killed!'  and  I  looked  up  and  saw  the  ap- 
proaching train. 

**  Q. — What  did  you  do  then  ?  A. — As  soon  as  I  saw  it  I 
had  no  time  to  pull  the  horses  up,  they  got  so  far  that  I 
couldn't  get  them  off  the  main  track.  I  pulled  them  around 
and  hit  the  off  horse  once  or  twice — twice,  I  think. 

"  Q. — Pulled  them  around  east?    A. — Yes,  sir. 
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**Q. — What  was  your  idea  in  pulling  tbem  around  tbat 
way  ?  A. — To  save  my  team  and  myself.  I  thouglit  that 
I  could  get  off  the  track,  but  my  wagon  wouldn't  turn  short 
enough. 

"Q. — Tou  did  try  to  turn  them  off  the  track?  A. — ^Tes, 
sir.  I  saw  that  I  had  no  time  to  get  over  the  track,  and  I 
tried  to  pull  them  round. 

'*  Q. — State  to  the  jury  what  would  have  been  the  result 
had  you,  instead  of  pulling  them  around  as  you  did,  have 
attempted  to  have  gone  straight  over  the  track?  A. — ^I 
don't  think  I  had  time  to  get  over  the  track. 

**  Q. — Did  you  have  time?    A. — No,  sir. 

*'  Q. — Suppose  you  had  gone  on,  instead  of  pulling  them 
around  as  you  did,  what  would  have  been  the  result  *  *? 
A. — I  think  the  locomotive  would  have  got  me  somewhere 
in  the  middle  of  the  wagon — ^probable  in  the  back  end — if 
I  had  rushed  my  team  over,  loaded  as  I  was  with  eighteen 
hundred  pounds  on  the  wagon. 

"  Q . — When  you  first  noticed  that  train  *  *  *•  could 
you  have  backed  your  horses  and  have  got  to  the  north  of 
the  train?    A. — No,  sir." 

The  testimony  of  the  witnesses  Wheeler,  Buncell,  Mc- 
Clelland, McFarland,  Bates,  and  Faloon  tended  to  corrob- 
orate plaintiffs'  statement. 

Wheeler  testified  that  he  walked  from  McFarland's  shop 
to  the  track;  *'that  the  cars  and  wood  obstructed  a  view 
of  the  main  track  up  to  the  center  of  the  second  block 
above;  in  fact,  you  couldn't  see  Bragg's  lumber  yard,"  a 
half  a  mile  above  the  crossing. 

Buncell,  in  reply  to  the  question,  what  *' obstructions 
there  were  to  sight  or  hearing"  between  *'the  north  side 
track  and  McFarland's,"  said,  **  There  were  box  cars  clean 
up  to  Jamison's  corner  and  on  the  other  side  of  the  cross- 
ing,    *    *    *    and  then  there  was  lumber  and  cordwood 

*  *  *  thrown  in  piles,  *  *  *  some  as  high  as  tbe 
top  of  *the  doors  of  the  box  cars.  *  *  *  I  saw  tbe 
smokestack;  that  is  all  I  could  see  until  it  struck  the  team. 

*  *  *  I  don't  think  they  (plaintiffs)  had  as  good  a  show 
to  see  it  as  I  had  from  the  distance  I  was .  off.    *    *    * 


Oct.  1881.]  Bunting  v.  Central  Pacific  E.  E.  Co.        296 

Opinion  of  the  Court  on  rehearing — Hawley,  J. 

I  don't  think  they  had  any  show  of  hearing  the  train; 
*  *  *  there  was  no  show  for  them  to  see  the  train,  as 
Bunting  was  lower  than  the  ears,  *  *  *  don't  see  how 
he  could  see  the  train." 

McClelland,  in  answer  to  the  question,  ''And  then  the 
obstruction  caused  by  the  train  of  cars  on  the  side  track, 
and  the  woodpile  and  lumber,  etc. ;  taking  into  considera- 
tion all  of  these  circumstances,  would  it  be  anything  remark- 
able if  Bunting  couldn't  hear  the  train  approach?"  said,^ 
"Under  these  circumstances,  I  think  not." 

Bates  testified  that  he  "  drove  across  the  track  a  very  few 
minutes  after  Mr.  Bunting,  and  there  was  a  freight  train 
backing  down.  I  drove  across  the  crossing  before  I  saw  it. 
I  was  very  close.  My  off  horse  saw  it  before  I  did  and  he 
jumped  across  the  track,  and  the  train  was  very  close  to  me 
when  I  got  across." 

**Q. — In  passing  over  this  point  could  you  see  anything 
of  this  train?  A. — I  didn't  see  it.  The  horses  saw«it  and 
jumped  as  I  passed  by  the  oars. 

**Q. — Did  you  see  anything?     A. — No,  sir. 

"Q. — Did  you  habitually  look  and  listen  for  the  train? 
A. — Always." 

Faloon,  who  was  standing  near  the  tank  north  of  the 
track,  testified  as  follows: 

"Q. — When  did  you  first  see  the  train?  A. — Well,  be- 
fore Bunting  got  towards  the  railroad  track  I  heard  a  kind 
of  a  damb  sound  coming,  and  I  imagined  it  was  the  train. 
I  didn't  see  it  at  all  until  two  seconds  before  it  struck  Bunt- 
ing and  his  team. 

**Q, — When  his  team  got  as  far  as  the  north  side  track, 
if  he  had  looked  up  the  track  toward  the  west,  do  you  think 
that  he  could  have  seen  a  train?  A. — To  the  best  of  my 
opinion  I  don't  think  that  he  could  from  where  he  was,  with 
the  cars  on  the  north  side  track.  *  *  *  I  don't  think 
that  he  could  have  seen  the  train.  I  don't  think  that  he 
could  over  the  cars." 

We  did  not  deem  it  necessary  to  criticise  the  form  of  the 
question,  propounded  by  appellant's  counsel,  in  answering 
the  point  now  under  consideration,  because  if  ''there  was 
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a  decided  coDflict  of  evidence  upon  this  point,"  as  we  stated, 
that  was,  and  is,  not  only  a  conclusive  answer  to  the  ques- 
tion, bat  is  decisive  of  the  case  so  far  as  this  point  is  in- 
volved. 

Bat  inasmuch  as  the  learned  counsel  has  again  referred, 
with  so  mach  confidence,  to  ''the  mathematical  demonstra- 
tion as  to  the  ability  of  the  plaintiffs  to  see  the  approach- 
ing train  had  they  looked  for  it  as  they  came  near  the  cross- 
ing," and  again  argued  the  case  upon  the  assumption  that  if 
it  was  possible  for  them  to  have  seen  the  train  at  any  given 
point  before  coming  upon  the  main  track,  they  we^e  guilty 
of  contributory  negligence  because  they  did  not  see  it,  \ve 
deem  it  proper  to  say  that,  in  our  opinion,  the  question  for 
the  jury  and  court  to  decide  was  not  "whether  the  plaintiffs 
might  have  seen  the  train  of  the  defendant  had  they  looked" 
at  some  particular  point,  but  whether  under  all  the  facts 
and  circumstances  testified  to  in  this  case,  they  made  rea- 
sonable efforts  to  see  and  hear  the  approaching  train  an(), 
in  this  respect,  exercised  the  due  care  and  caution  which 
the  law  requires.  {Bunting  v.  C.  P\  B.  B,  Co.,  14  Nev.  361;;^ 
Moore  v.  C.  B.  B.  Co.,  47  Iowa;  690;  Voak  v.  N.  C.  B,  B. 
Co,,  75  N.  T.  323;  Laverem  v.  C.  B.  I.  and  F.  B.  B.  Co., 
The  Reporter,  vol.  13,  45.) 

In  Shaio  v.  Jewett  the  facts  were  in  many  respects  similar 
to  the  case  under  consideration.  Folger,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court  of  appeals,  said:  '*The  court 
was  asked  to  charge  the  jary,  that  if  they  believed  that  the 
plaintiff  coald  have  seen  the  train  at  distance  enough  from 
the  track  to  have  stopped  his  horse  before  reaching  the 
track,  his  failare  to  see  the  train  was  negligence  on  bis 
part,  and  he  was  not  entitled  to  recover.  The  court  refused 
the  instraction,  and  exception  was  taken.  We  think  that 
the  court  did  not  err.  The  request  was  so  couched,  that  if 
the  proposition  folded  up  in  it  had  been  given  as  law  to  the 
jary,  it  would  have  laid  down  as  the  rale  that  the  plaintiff 
was  boiind  to  see  the  train  at  the  distance  named,  if  it  were 
possible  that  it  could  be  seen  by  any  one  from  there.  That 
is  not  the  rule.  The  plaintiff  is  not  bound  to  see.  He  is 
bound  to  make  all  reasonable  efforts  to  see  that  a  careful, 
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prudent  man  would  make  in  like  circunistances.     He  is  not 
to  provide  any  certain  result.     He  is  to  make  effort  for  a 
result  that  will  give  safety;  such  effort  as  caution,  care,  and 
prudence  will  dictate.     *    *    *    The  question  for  the  jury 
was  not  alone  whether  he  could  have  seen  the  coming  train 
at  the  indicated  distance  from  the  track,  but  whether,  when 
at  that  distance,  he  looked  and  listened  for  it,  and  whether 
it  was  so  plain  that  at  that  distance  he  could  and  would 
have  seen  it  if  he  had  looked;  that  his  not  seeing  it  was 
proof  that  he  did  not  look."     (The  Reporter,  vol.  13,  22.) 
2.  We  agree  with  counsel,  that  when  a  train  is  passing 
over  the  road,  and  the  engineer,  while  keeping  a  reasonable 
lookout,  "observes  a  team  al  a  safe  distance  from  the  t)^ack, 
he  is  not  required  to  slacken  his  speed  or  stop  his  train 
*    *    *     in  order  to  ascertain  whether  the  traveler  upon 
the  highway  has  made  up  his  mind  to  pause  and  let  the 
train  go  by,  or  to  go  upon  the  track  and  stop  the  train," 
but  has  the  right,  as  we  stated  in  Solen  v.  V.  &  T,  B.  R, 
Co.,  13  Nev.  123,  'Ho  act  upon  the  assumption  that  a  trav- 
eler, in  walking  upon  or  driving  across  its  track,  will  use  due 
care  and  prudence  to  avoid  impending  danger."     (Colien  v. 
Eureka  &  P.  B.  B.  Co.,  U  Nev.  394.) 

There  is  nothing  in  the  instructions  reviewed  by  us,  or  in 
the  opinion  heretofore  rendered,  in  conflict  with  these 
views.  But  it  is  also  the  rule  that  railroad  companies,  as 
well  as  travelers,  must  exercise  reasonable  care  and  caution, 
and  in  the  present  case,  although  the  plaintiffs  may  not 
have  been  entirely  free  from  fault,  if  the  engineer  of  de- 
fendant's train  saw  the  plaintiffs'  team,  as  it  was  coming 
upon  the  track,  in  a  position  of  great  peril  and  dangei^  and 
he  could,  by  the  exercise  of  reasonable  care,  have  lessened 
the  speed  of  his  train,  or  stopped  it,  with  safety,  in  time  to 
have  avoided  the  collision,  it  was  his  duty  to  do  so. 
Behearing  denied. 

Belknap,  J.,  did  not  participate  in  this  decision. 
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J.  H.  ALDEESON,  Respondent,  v.  JOSEPH  3VIENDES 

ET  AL.,  Appellants. 

Surety  on  Official  Bond  can  not  Recoveb  full  Damages  from  Co- 
sureties.— A  surety  upon  an  official  bond,  that  is  joint  and  several  in 
form,  can  not  recover  from  his  co-sureties  the  full  amount  of  damages  he 
may  have  sustained  by  the  wrongs  of  their  common  principal. 

Loem — Defense  to  Suit — Circuity  of  Action.— In  a  case  where  one  can 
recover  against  another,  and  the  latter  can  turn  around  and  recover  the 
money  back,  the  law,  by  way  of  rebuttal,  and  to  avoid  circuity  of  ac- 
tion, holds  such  liability  a  defense  to  tiie  first  action. 

Appeal  from  the  District  Court  of  the  Sixth  J 
District,  Eareka  County. 

The  facts  sufficiently  appear  in  the  opinion. 

C.  J.  Lansing  and  Crittenden  Thornton^  for  Appellants: 

I.  An  action  can  not  be  maintained  by  a  surety  upon  an 
obligation  who  appears  to  be  legally  bound  for  the  identical 
sum  for  which  he  sues,  against  all  or  any  of  his  co-obligors. 
(1  Chitty  PI.  40;  WeslcoU  v.  Price,  Wright,  220;  Grahame  v. 
HarriSy  5  Gill  &  Johns.  498;  Eastman  v.  Wright,  6  Pick.  316; 
Warren  v.  Stearns,  19  Id.  73;  Livingston  v.  Livingston, 
Mills  (S.  C),  428;  Portland  Bank  v.  Hyde,  2  Fairf.  196; 
Griffith  V.  Chew,  8  Ser^.  &  R.  30;  Pearson  v.  Nesbiti,  1  Dev. 
315;  Andrews  v.  CaUender,  13  Pick.  484;  Harris  v.  First 
Parish,  23  Id.  112;  Brigden  v.  Ckeever,  10  Mass.  450;  Main- 
waring  v.  Newman,  2  Bos.  &  Pul.  120;  Bosanquet  v.  Wray, 
6  Taunt.  597;  Harvey  v.  Kay,  9  B.  &  C.  35G;  Holmes  v.  Hig- 
gins,  1  Id.  74;  Ikague  v.  Hubbard,  8  Id.  345;  Milburn  v. 
Codd,  7  Id.  419.) 

II.  Gilmore,  the  principal  obligor  on  the  undertaking  on 
which  the  action  is  brought,  is  an  indispensable  party,  not 
only  to  this,  but  to  any  action  on  the  bond.  {People  v.  Love, 
25  Cal.  523;  City  of  Sacramento  v.  Dunlap,  14  Id.  421; 
Irwin  V.  BacJcus,  25  Id.  214;  Mendocino  Co.  v.  Morris,  32  Id. 
145;  People  v.  Evans,  29  Id.  429;  People  v.  Hartley,  21  Id. 
585;  People  v.  Kneeland,  31  Id.  288;  Sacramento  Co,  r. 
Bird,  Id.  66;  People  v.  Boss,  38  Id.. 76;  Placer  Co.  v.  Dvch- 
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erson,  45  Id.  12;  Tevia  v.  BandaU,  6  Id.  632;  State  v. 
Bhoadea,  7  Nev.  438;  Krutt&chnUt  v.  Haudc,  6  Id.  163;  State 
V.  Wells,  8  Id.  105;  People  v.  BreyfogU,  17  Cal.  510.) 

III.  The  jadgment  iu  this  case  is  erroneous  oq  the  face 
irf  the  record.  One  surety  can  not  recover  from  another 
at  law,  more  than  that  other's  proportion  of  the  joint  liabil- 
ity. {Jadah  v.  Mieure,  5  Blackf.  171;  Bradley  v.  Bunoell,  3 
Denio  61;  Slallworth  v.  Preslar,  «S4  Ala.  505;  PiUy.  Pun- 
sord,  8  M.  &  W.  538;  Liicas  v.  Curry,  2  Bailey  (Law),  403; 
Johnson  v.  Johnson,  11  Mass.  359;  Crowdus  v.  Shelby,  6  J. 
J.  Marsh,'  62;  Lidderdale  v.  Bobuison,  2  Brock.  160;  MauH 
V.  Htffernan,  13  Johns.  58;  CoZ^  v.  Learned,  118  Mass.  380; 
1  Wash.  Real  Prop.  651;  Chcdlefoux  v.  Ducharme,  8  Wis. 
287;  Young  v.  2)e  Bruhl,  11  Bich.  L.  638;  CZarA;  v.  Brown, 
3  Allen,  509;  Aldrich  v.  Martin,  4  R.  I.  520;  S/iove  v.  l>02t;^ 
13  Mass.  529:  Cutting  v.  Bodcwood,  2  Pick.  443;  Durant  v. 
Johnson,  19  Id.  544;  Sigourney  v.  Eaton,  14  Id.  414;  eToA/i- 
«on  V.  Harris,  5  Hayw.  (Tenn.)  113.) 

George  W.  Baker,  for  Respondent : 

I.  No  authority  is  cited  under  the  code  which  denies  the 
right  of  maintaining  an  action  in  this  form.  The  real  ques- 
tion is,  have  the  defendants  been  deprived  of  any  right  to 
plead  the  same  defense  they  could  have  pleaded  in  an  equi- 
table action  ?  The  plaintiff  in  this  case  sues  for  two  thousand 
dollars.  If  plaintiff  would  be  legally  liable  for  any  portion 
of  this  sum  in  an  action  for  contribution,  that  fact  might 
have  been  shown  if  properly  pleaded  in  this  action,  and  the 
plaintiff's  claim  reduced  to  the  extent  of  his  liability.  (1 
Comp.  L.  1112;  Crary  v.  Goodman,  12  N.  T.  266;  Bindge  v. 
Baker,  57  Id.  209;  CaviUi  v.  AUen,  Id.  508;  Bruce  v.  Bicir 
et  oZ.,  67  Id.  237;  Carpentier  v.  OaJcland,  30  Cal.  439;  O'Brien 
V.  Peiry,  1  Black  (U.  S.),  132.) 

II.  The  objection  that  the  plaintiff  has  a  legal  interest  in 
both  sides  of  the  controversy  is  answered  by  the  case  of 
McDowell  V.  Jacobs,  10  Cal.  388. 

III.  The  plaintiff  may  sue  all  or  any  number  of  those 
liable  on  a  joint  and  several  undertaking,  at  his  option.. 
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(Civil  Pr.  Act,  sec.  15;  People  v.  Love,  25  Cal.  521;  Decker 
V.  TrUling,  24  Wis.  610.) 

lY.  In  an  action  upon  a  joint  and  several  bond  it  is  un- 
necessary to  join  the  principal.  {Brainard  v.  Jones,  11 
How.  Pr.  569.) 

V.  This  is  an  action  for  damages,  caused  by  the  wrongs 
ful  and  unauthorized  act  of  the  sheriff.  It  was  not  an  in- 
jury sustained  by  all  the  sureties  in  common,  but  by  the 
plaintiff  alone;  not  because  he  was  a  surety  on  the  under- 
taking of  the  sheriff,  but  because  the  wrongful  act  of  the 
sheriff  was  committed  against  his  property,  jast  as  it  might 
have  been  against  the  property  of  any  other  citizen,  and 
the  plaintiff  in  bringing  suit  for  such  wrongful  act  is  not 
controlled  by  the  principles  which  govern  actions  for  con- 
tribution. 

VI.  In  an  action  between  the  sureties  for  contribution  the 
plaintiff  can  be  brought  in  and  compelled  to  contribute  his 
proportion  of  the  amount  of  the  damage  sustained  by  the 
wrongful  act  of  the  sheriff  with  the  other  solvent  sureties 
upon  the  undertaking.  {Bachelder  v.  Fiske,  17  Mass.  464; 
Bun'ouglis  v.  LoU,  19  Cal.  125.) 

By  the  Court,  Belknap,  J. : 

This  is  an  action  brought  to  recover  the  sum  of  two 
thousand  dollars  as  damages  for  a  breach  of  the  conditions 
of  the  official  bond  of  George  W.  Gilmore,  formerly  sheriff 
of  the  county  of  Eureka.  The  bond  is  joint  and  several  in 
form,  and  was  executed  by  Gilmore  as  principal,  and 
twenty-seven  other  persons  as  sureties,  among  whom  were 
the  plaintiff  and  the  two  defendants  against  whom  this  ac- 
tion is  brought.  The  breach  consisted  in  the  conversion  of 
plaintiffs  property  by  Gilmore,  as  sheriff,  during  his  term 
of  office.  A  demurrer  was  interposed  to  the  complaint 
upon  several  grounds,  one  of  which  was  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Upon 
the  submission  of  the  demurrer  it  was  admitted  that  the 
plaintiff  was  a  surety  upon  the  bond,  and  thereupon  bound 
in  the  sum  of  two  thousand  dollars.     The  court  overruled 
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the  demurrer,  and  its  ruling  in  this  regard  is  one  of  the 
grounds  upon  which  this  appeal  is  taken. 

The  question  presented  is,  whether  one  who  is  himself  a 
surety  upon  an  official  bond  can  recover  from  his  co-sureties 
the  full  amount  of  damages  he  may  have  sustained  by  the 
wrongs  of  their  common  principal.  If  this  question  were 
answered  in  the  affirmative  and  judgment  passed  against 
the  defendants,  there  would  be  nothing  to  hinder  them, 
after  paying  it,  from'  recovering  the  same  amount  from  the 
plaintiff;  and  thus  the  parties  might  alternately  sue  each 
other  indefinitely.  This  would  produce  circuity  of  action, 
which  the  law  does  notpermit.  The  principle  to  which  actions 
of  this  character  are  obnoxious  is  thus  stated  in  16th  Am. 
ed.  of  Ohitty  on  Pleading,  vol.2,  363:  "Whenever  the 
rights  of  litigant  parties  are  such  that  the  defendant  would 
be  entitled  to  recover  back  from  the  plaintiff  the  same 
amount  of  damages  which  the  plaintiff  seeks  to  recover, 
the  defendant  may  plead  the  facts  which  constitute  such 
rights  as  a  defense,  for  the  .purpose  of  avoiding  circuity  of 
action." 

This  subject  was  considered  in  the  case  of  Gray  v.  Coffin, 
9  Gush.  206,  under  a  statute  imposing  a  personal  liability 
upon  stockholders  for  the  payment  of  the  debts  of  insolvent 
corporations.  In  that  case  it  was  sought  to  enforce  pay- 
ment of  the  debt  of  an  insolvent  corporation  against  one  of 
its  stockholders  by  a  creditor  who  was  himself  a  stockholder. 
The  court  said:  ''And  it  is  farther  argued  that,  because  he 
may  be  the  creditor,  and  have  a  judgment  against  the  cor- 
poration, he  may  also,  like  any  other  creditor,  have  the  col- 
lateral remedy  over  upon  any  individual  member,  as  pro- 
vided for  by  this  statute.  But  this  is  by  no  means  a  just 
conclusion.  The  obligation  is  declared  by  this  statute,  but 
the  remedy,  as  the  case  supposes,  is  sought  at  the  common 
law;  it  must,  therefore,  be  limited  and  controlled  by  the 
rules  of  the  common  law.  Now,  if  the  member,  who  has 
become  a  creditor  of  the  corporation,  say  A.  could  recover 
against  B.,  another  member,  B.,  by  paying  the  debt,  would, 
in  his  turn,  become  a  creditor  of  the  corporation,  and  might 
have  bis  action  against  any  one  or  all  of  the  other  members, 
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and,  amongst  the  rest,  against  A.,  to  recover  the  money  back 
again.  Now  when  a  case  is  so  situated  that,  if  one  can  recover 
agaiust  another,  and  the  latter  can  turn  round  and  recover 
the  money  back,  the  law,  by  way  of  rebuttal,  and  to  avoid 
circuity  of  action,  holds  such  a  liability  a  defense  to  the 
first  action.  Supposing,  by  way  of  illustration,  that  there 
be  a  note  in  circulation,  with  a  promisor  and  several  in- 
dorsers,  of  whom  A.  is  the  first  and  B.  the  second;  it  is  in- 
dorsed by  several  others,  and  subsequently,  in  the  course  of 
business,  comes  again  to  A.,  as  indorsee,  after  these  other 
indorsements.  As  such  indorsee,  A.  sues  B.  as  his  prior 
iudorser,  which  any  other  indorser  might  do.  B.  answers 
that,  though  true  it  is,  he  is  liable  to  pay  it  to  A.,  as  in- 
dorsee, yet  he  would  have  an  immediate  action  over  against 
A.  as  his  prior  indorser,  and  this  shall  be  a  good  defense  by 
way  of  rebuttal."  (Mitchell  v.  Tamers  37  Ala.  660;  Bailey 
V.  Bancker,  3  Hill,  188.) 

We  are  of  opinion  that  this  action  can  not  be  maintained. 
Judgment  reversed. 


[No.  1,067.] 

FLOWERY  MINING  COMPANY,  Appellant,  v.  NOETH 
BONANZA  MINING  COMPANY  et  al.,  Kespond- 

ENTS. 

Deed — Recording  of  Seal  not  Necessary — When  Ensealing  will  be 
Presumed. — The  recording  of  the  seal  to  a  deed  is  not  absolutely  essen- 
tial. If  the  original  instrument  can  not  be  produced,  and  the  record 
thereof  is  offered  in  evidence,  the  existence  of  the  seal  will  be  presumed 
from  the  statement  in  the  deed  that  the  grantor  did  set  his  hand  and 
affix  hi^  seal  thereto,  and  from  the  attestation  clause  that  it  was  signed, 
sealed,  and  delivered  in  the  presence  of  witnesses. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

R.  H.  Taylor  and  E.  F.  Preston,  for  Appellants : 

The  court  erred  in  sustaining  the  objection  to  the  offer 
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made  of  secondary  evidence  of  the  deed.  The  deed  shows 
an  ensealing.  The  subscribing  witnesses  attest  the  enseal- 
ing. The  presumption  is  that  it  was  sealed,  and  the  bur- 
den of  proof  is  upon  the  party  making  the  objection.  Om- 
nia prcBsumunlur  rite  et  solleniter  esse  acta  donee  probe- 
iur  in  conirarinm.  (Gray  v.  Gardiner,  3  Mass.  398;  Pejep^ 
scut  V.  Ransom,  14  Mass.  144;  McQueen  v.  tarquhar,  11 
Ves.  467;  Marine  Inv.  Co.  v.  Haviside,  5  (L.  R.)  Eng.  &  Irish 
App,  630;  2  Best  on  Ev.,  sec.  362;  Talbot  v.  Hodson,  7 
Taunt.  251;  Burling  v.  Paterson,  9  C.  &  P.  572;  Doe  v. 
Phelps^  9  Johns.  169;  Supervisors  y.  White,  30  Barb.  78;  Mc- 
Burney  v.  Gutter,  18  Id.  211;  Jones  v.  Martin^  16  Cal.  166; 
Estate  of  Sticknoth,  7  Nev.  234. ) 

Letois  &  Deal,  for  Bespondents: 

I.  The  word  deed,  as  used  in  the  statute  (1  Comp.  L. 
76),  means  a  written  instrument  under  seal.  That  is  not 
only  the  legal  meaning  of  the  word,  but  its  common  signifi- 
cation. (Bouv.  Die.  444;  1  Comp.  L.  96;  Civ.  Pr.  Act,  sec. 
234.) 

H.  A  deed  of  real  estate  must  be  under  seal,  except 
where  that  formality  is  dispensed  with  by  statute.  (3  Wash, 
on  Heal  Prop.,  244,  245;  2  Hill,  on  Real  Prop.  424,  425;  Les- 
see of  Meiritl  v.  Home,  5  Ohio  St.  319;  4  Crui.  28;  Under- 
wood w.  Campbell,  14  N.  H.  396;  1  Chitty  on  Cont.  4;  1  Wait's 
Actions  and  Defenses,  674.) 

III.  There  being  no  seal  indicated  in  the  record,  there  is 
no  more  presumption  that  there  was  a  seal  than  there  would 
have  been  if  the  origiiial  deed  had  been  presented  without 
a  seal.     (ChiUon  v.  People,  66  111.  501.) 

IV.  Tlie  record  offered  must  stand  for  itself,  and  can  not 
be  aided  by  any  presumptions.  (Dozvning  v.  Ilaxton,  21 
Kan.  178;  Georgia  R,  R,  Co.  v.  Hamilton,  59  Gti.  171.) 

V.  Without  the  production  of  the  subscribing  witness 
and  his  testimony  as  to  the  fact  of  the  ensealing  of  the 
deed,  the  record  stands  as  if  there  had  been  no  subscribing 
witness.  If  the  original  deed  had  been  produced,  it  would 
have  been  necessary  to  produce  the  witness  himself  to  prove 
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the  execution  of  the  deed.     (1  Greenl.  on  Ev.,  sees.  569 
and  569,  A.) 

By  the  Court,  Hawley,  J. : 

Upon  the  admission  of  defendants'  counsel  that  the 
original  deed  was  lost,  the  plaintiffs  offered  in  evidence  the 
record  of  a  deed  from  the  Flowery  mining  company,  exe- 
cuted by  William  I.  Cummings,  late  sheriff  of  the  county 
of  Storey,  to  John  W.  McKenney,  as  secondary  evidence  of 
its  contents. 

The  attestation  clause  reads  as  follows: 

"In  witness  whereof,  the  said  sheriff,  the  said  party  of 
the  first  part,  has  hereunto  set  his  hand  and  seal,  the  day 
and  year  first  above  written.     W.  I.  Cummings,  late  sheriff. 

*  *  *  Signed,  sealed,  and  delivered  in  the  presence  of 
Philip  Stoner." 

This  deed  was  properly  acknowledged  before  a  notary 
public.  The  defendants  objected  to  the  admission  of  this 
deed  in  evidence  upon  the  ground  that  there  was  no  proof 
of  the  ensealing  of  the  deed..  The  court  sustained  the  ob^ 
jection  and  granted  a  nonsuit.  Did  the  court  err  in  exclud- 
ing the  record  of  the  deed  as  evidence?  The  decisions, 
rendered  upon  the  principles  of  the  common  law,  all  de- 
clare that  it  is  just  as  necessary  that  a  deed  should  be 
sealed  as  that  it  should  be  signed  and  delivered.  The  re- 
spondents' counsel,  therefore,  claim  that  the  record,  in  the 
absence  of  any  evidence  to  the  contrary,  must  be  taken  as 
conclusive  that  the  original  deed  was  not  sealed.  This 
position  has  much  reason  to  support  it,  and  is  sustained  by 
Switzer  v.  Kuapp,  10  Iowa,  75,  where  the  court  said:  "The 
complaiuant  further  asks,  what  if  the  copy  does  not  show  a 
seal.  A  scroll  stands  for  this,  and  how  can  a  scroll  be 
copied  ?    It  is  copied  the  same  as  a  seal  is,  by  the  word 

*  seal,'  or  by  a  scroll,  or  by  this  and  the  word  *  seal,'  or  the 
letters  *  l.  s.'  without  it.  The  copy  of  a  deed  without  any 
mark  indicating  a  seal,  is  evidence  that  there  was  none." 

On  thie  other  side,  appellant  contends  that  the  ensealing 
of  the  deed  will  be  presumed,  and  that  the  burden  of  proof, 
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to  the  contrary,  rests  upon  the  party  making  the  objection. 
Counsel  rely  upon  the  authority  of  1  Sugden  on  Powers, 
283,  where,  after  stating  that  sealing  is  essential  to  a  deed, 
the  author  says  that  ''where  the  instrument  is  a  deed,  and 
on  proper  stamps,  and  it  is  stated  in  the  attestation  to  have 
been  sealed  and  delivered  in  the  presence  of  the  witnesses, 
it  will,  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed to  have  been  sealed,  although  no  impression  appear 
upon  the  parchment  or  paper."  No  authorities  are  cited, 
by  the  author/  in  support  of  this  text.  The  text  is,  how- 
ever, followed  by  Matthews  on  Presumptive  Evidence,  36, 
and  by  Taylor  on  Evidence,  sec.  128. 

We  agree  with  respondents'  counsel,  that  the  English 
cases  cited  by  appellant  do  not  support  the  text  as  above 
stated,  and  if  tlie  case  rested  upon  the  authorities  presented 
in  the  briefs  of  the  respective  counsel,  we  would  be  inclined 
to  sustain  the  action  of  the  court  in  excluding  the  record 
of  the  deed.  But,  upon  further  examination,  we  find  that 
a  majority  of  the  decisions  in  the  United  States  are  to  the 
effect  that  the  recording  of  the  seal  is  not  absolutely  essen- 
tial; that  if  the  original  instrument  can  not  be  produced, 
the  existence  of  the  seal  will  be  presumed,  from  the  state- 
ment in  the  concluding  portion  of  the  deed,  that  the  grantor 
did  set  his  hand  and  affix  his  seal  thereto,  and  from  the 
attestation  clause,  that  it  was  signed,  sealed,  and  delivered 
in  the  presence  of  witnesses. 

In  Geary  v.  The  City  of  Kansas,  61  Mo.  379,  no  seal  ap- 
peared on  the  record  of  the  certificate  of  acknowledgment 
to  the  record  copy  of  a  deed.  The  court  said:  *'It  is  not 
necessary  for  the  recorder  to  attempt  to  copy  the  seal,  nor 
is  it  necessary  for  him  to  note  the  place  where  the  seal  was 
placed  in  the  original;  the  statement  in  the  body  of  the  cer- 
tificate, that  the  clerk  who  made  it  affixed  the  seal  of  said 
court,  authorizes  the  presumption  that  such  seal  was  affixed, 
and  the  general  current  of  authority  favors  this  view.  (Hed- 
den  V.  Overton,  4  Bibb,  406;  Grijffin  v.  Sheffield^  38  Miss.  359; 
SneedY.  Ward,  5  Dana,  187;  Smith  v.  Doll,  13  Cal.  510.)" 

Our  statute  relative  to  the  acknowledgment  and  record- 
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ing  of  coDvejances  is  substantially  the  same  as  the  statute 
of  California.  Terry,  C.  J.,  in  delivering  his  opinion  in 
Smith  V.  Dall,  supra,  said:  "The  conveyance  itself  is  re- 
quired to  be  copied  into  the  record,  in  order  that  parties 
may  determine  its  sufficiency  and  the  character  of  the 
estate  conveyed.  To  accomplish  this  end  it  is  not  neces- 
sary that  the  seal  should  be  copied  upon  the  book;  it  is 
enough  if  it  appear  frond  the  record  that  the  instrument 
copied  is  under  seal.  This,  we  think,  is  sufficiently  shown 
by  the  record  of  the  conveyance  from  Richardson.  The  deed 
purports  to  be  under  seal,  and  to  have  been  signed,  sealed, 
and  delivered  in  the  presence  of  the  subscribing  witness." 

Sanderson,  J.,  in  Emmal  v.  Webb,  36  Cal.  203,  consid- 
ered that  the  question  admitted  of  debate,  but  did  not  de- 
cide it.  In  a  recent  decision  by  Mr.  Justice  Field,  of  the 
supreme  court  of  the  United  States,  he  adds  the  weight  of 
his  judicial  sanction  in  terms  direct,  clear,  and  explicit,  to 
the  principles  announced  in  Smith  v.  DalL  In  Le  France 
V.  Richmond,  5  Sawy.  603,  he  said:  **  There  is  no  doubt  that 
a  seal  is  essential  to  a  conveyance  of  real  property.  *  *  * 
The  general  doctrine  With  reference  to  instruments  by 
which  real  property  is  transferred  is  the  same  in  California 
as  in  other  states — the  instruments  must  be  sealed.  The 
transfer  inter  vivos  can  only  be  made  by  deed,  and  a  deed 
implies  sealing;  its  definition  is  '  a  writing  sealed  and  de- 
livered by  the  parties.'     (2  Blackstone,  295.)" 

After  copying  the  text  from  Sugden  on  Powers,  already 
quoted,  he  adds:  ''The  presumption  thus  indulged  is  more 
just  and  natural  where  the  original  instrument  is  lost,  and 
resort  is  had  to  secondary  evidence  of  its  contents.  The 
statute,  in  providing  for  the  record  of  deeds,  does  not  re- 
quire any  note  or  entry  by  the  recorder  of  the  existence  of 
a  seal  to  the  original ;  yet  copies  from  the  records  are  made 
admissible  in  evidence  with  the  like  effect  as  the  originals, 
when  the  latter  are  beyond  the  possession  or  control  of  the 
party.  The  existence  of  the  seal  to  the  original  must, 
therefore,  in  the  majority  of  cases,  where  copies  are  used, 
be  a  matter  of  presumption,  and  the  fact  may  be  fairly  pre- 
sumed from  any  expressions  in  the  conclusion  of  the  iostru- 
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meiifc,  as  in  the  copy  produced  in  the  present  case  or  in  the 
attestation  indicating  that  a  seal  was  affixed." 

In  the  light  of  these  authorities  we  think  the  court  erred 
in  sustaining  the  defendants'  objection. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 


[No.  1,085.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  CHARLEY 

HING,  Appellant. 

Indictment  for  Murder — Willful,  Deliberate,  and  Premeditated — 
Malice  Aforethought. — Li  reviewing  an  indictment  for  murder:  Held, 
that  charging  the  homicide  to  have  been  with  "  malice  aforethought"  is 
tantamount  to  an  averment  that  the  act  was  "willful,  deliberate,  and 
premeditated. " 

Allowance  of  Challenge  for  Implied  Bias — ^Not  Subject  of  Re- 
view.— ^The  allowance  of  a  challenge  for  implied  bias  is  not  the  subject 
of  an  exception. 

Idem — General  or  Particular  Cause  of  Challenge —Conscientious 
Opinions. — A  juror  was  excused  upon  the. ground  that  he  entertained 
such  conscientious  opinions  concerning  capital  punishment  as  would  pre- 
clude his  finding  defendant  guilty  of  an  offense  punishable  with  death: 
Hcldf  that  the  objection  to  the  juror  did  not  go  to  the  general  cause  of 
challenge;  that  he  was  disqualified  from  serving  in  any  case,  but  to  the 
particular  cause,  that  he  was  disqualified  from  serving  on  the  case  on 
trial. 

Credibility  of  Witnesses — Instruction. — In  reviewing  an  instruction 
relative  to  the  credibility  of  a  witness  jointly  indicted  with  defendant: 
Held,  that  the  attention  of  the  jury  may  be  directed  to  the  peculiar  cir- 
cumstances surrounding  any  witness  that  are  proper  to  be  considered  in 
determining  the  weight  to  be  attached  to  his  testimony. 

Omission  to  Give  Instructions.— The  omission  of  the  court  to  instruct 
a  jury  upon  any  particular  point,  when  the  same  is  not  definitely  re- 
quested, is  not  the  subject  of  an  exception, 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  appear  in  the  opinion. 

L.  A.  BucJcner,  for  Appellant. 

M.  A,  Murphy,  for  Bespondent. 


308      State  of  Nevada  v.  Charley  Hing.  [Sup.  Ct. 

Opinion  of  the  Court — Belknap,  J. 

By  the  Court,  Belknap,  J: 

Appellant  was  convicted  of  the  crime  of  murder  of  the 
first  degree,  and  sentenced  to  be  executed.  He  appeals 
from  the  judgment  and  from  an  order  overruling  his  motion 
for  a  new  trial.  The  first  assignment  of  error  arises  upon 
the  action  of  the  court  in  overruling  a  motion  in  arrest  of 
judgment,  founded  upon  the  alleged  insufficiency  of  the  in- 
dictment to  support  a  judgment  of  conviction  of  murder  of 
the  first  degree. 

The  indictment  charges  that  the  defendants  Charley  Hing 
and  Tang  Tan,  *'  on  the  eighth  day  of  May,  A.  D.  1881,  or 
thereabouts,  and  before  the  finding  of  this  indictment,  at 
the  said  county  of  Humboldt,  state  of  Nevada,  without  au- 
thority of  law  and  with  malice  aforethought,  killed,"  etc. 
The  statute  defining  the  degrees  of  murder  provides,  "  all 
murder  which  shall  be  perpetrated  by  poison,  or  lying  in 
wait,  torture,  or  by  any  other  kind  of  willful,  deliberate, 
and  premeditated  killing,  or  which  shall  be  committed  in 
the  perpetration,  or  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary,  shall  be  deemed  murder  of  the  first 
degree;  and  all  other  kinds  of  murder  shall  be  deemed 
murder  of  the  second  degree.     *    *    *  " 

From  this  definition  of  murder  of  the  first  degree,  it  is 
argued  that  as  the  indictment  failed  to  aver  willfulness,  de- 
liberation, and  premeditation,  which  are  essential  constitu- 
ents of  the  crime  of  murder  of  the  first  degree,  it  does  not 
support  the  judgment  rendered.  The  statute  declares  that 
the  indictment  shall  be  sufficient  if  it  can  be  understood 
therefrom  'Hhat  the  act  or  omission  charged  as  the  offense 
is  clearly  and  distinctly  set  forth,  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is 
intended,"     (Sec.  2323,  Comp.L.) 

The  indictment  meets  all  of  the  requirements  of  this  sec- 
tion of  the  statute;  it  follows  the  form  prescribed  by  the 
legislature  for  indictments  for  murder,  in  charging  the  act 
to  have  been  done  with  **  malice  aforethought,"  and  such 
charge  is  tantamount  to  an  averment  that  the  act  was  '*  will- 
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ful,  deliberate,  and  premeditated."  {Peoples.  Dolan,  9 Cal. 
576;  People  v.  Murray,  10  Id.  309;  People  v.  Vance,  21  Id. 
400;  Slate  v.  Ihompson,  12  Nev.  140;  State  v.  Crazier,  Id. 
300,) 

The  next  point  relied  upon  is  the  allowance  of  a  challenge 
by  the  district  attorney  for  implied  bias  to  one  James  A. 
Bobinsou,  who  had  been  returned  upon  the  venire,  and  who 
was  excused  upon  the  ground  that  he  entertained  such 
conscientious  opinions  concerning  capital  punishment  as 
would  preclude  his  finding  a  defendant  guilty  of  an  offense 
punishable  with  death. 

In  State  v.  Larkin,  11  Nev.  314,  and  in  State  v.  Pritchard^ 
15  Id.  79,  this  court  held  that  the  allowance  of  a  challenge 
for  implied  bias  was  not  the  subject  of  an  exception.  So 
it  has  been  repeatedly  held  by  the  supreme  court  of  Cali- 
fornia under  a  statute  similar  to  ours.  (People  v.  Murphy, 
45  Cal.  137;  People  v.  Coita,  49  Id.  167;  People  v.  Vasquez, 
Id.  560;  People  v.  Atlierton,  51  Id.  495.) 

The  reason  upon  which  this  ruling  is  based  is  well  stated 
in  People  v.  Murphy,  45  Cal.  142,  in  the  following  lan- 
guage : 

"By  the  criminal  practice  act  (sec.  433)  it  is  provided 
that  an  exception  may  be  taken  to  the  decision  of  the  court 
upon  a  matter  of  law  in  disaUowing  a  challenge  to  a  juror 
for  implied  bias.  The  action  of  the  court  in  allowing  such 
a  challenge  is  not  included,  but  is  omitted,  and  ex  industria 
omitted;  in  other  words,  excluded  by  the  statute  itself  as 
forming  the  subject  of  an  exception.  This  distinction  was 
pointed  out  by  the  attorney  general,  in  People  v.  StewaH,  7 
Cal.  140,  but  was  then  apparently  overlooked  by  the  court 
— at  least  it  was  not  adverted  to  in  the  opinion  delivered  in 
that  case.  The  reason,  and  it  is  a  sensible  one,  upon  which 
the  statute  proceeds,  is  that  when  a  competent  jury,  com- 
posed of  the  requisite  number  of  persons,  has  been  im- 
paneled and  sworn  in  the  case,  the  purpose  of  the  law  in 
that  respect  has  been  accomplished;  that,  though  in  the  im- 
paneling of  the  jury  one  competent  person  be  rejected,  yet, 
if  another  competent  person  has  been  substituted  in  his 
stead,  no  injury  has  been  done  to  the  prisoner,  certainly  no 
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injury  which  a  new  trial  would  repair,  because  even  should 
a  venire  de  novo  be  awarded,  it  is  not  pretended  that  the 
prisoner  could  insist  upon  the  excluded  person  being  spe- 
cially returned  upon  the  panel.  The  result  would  be  that 
the  prisoner  would  probably  be  tried*  again  by  another  com- 
petent jury,  of  which  the  excluded  person  would  not  be  a 
member,  and  so  the  new  trial  would  only  be  to  do  over 
again  that  which  had  been  done  already." 

Upon  this  subject  it  is  •further  contended  that  the  action 
of  the  court  ishould  be  reviewed  because  the  ground  of  chal- 
lenge is,  in  fact,  general  rather  than  particular. 

Section  1961  declares:  "A  challenge  for  cause  may  be 
taken  by  either  party.  It  is  an  objection  to  a  particular 
juror,  and  is  either:  First,  general,  that  the  juror  is  dis- 
qualified from  serving  in  any  case;  or  second,  particular, 
that  he  is  disqualified  from  serving  in  the  case  on  trial.'' 
Section  1963  defines  implied  bias  to  be  such  a  bias  as,  when 
the  existence  of  the  facts  is  ascertained,  in  judgment  of 
law  disqualifies  the  juror,  and  this  is  properly  made  one  of 
the  particular  causes  for  challenge  The  subsequent  sec- 
tion, in  its  ninth  subdivision,  declares,  that  if  the  offense 
charged  be  punishable  with  death,  the  entertaining  of  such 
conscientious  opinions  by  the  juror  as  would  preclude  his 
finding  the  defendant  guilty,  shall  be  cause  for  challenge 
for  implied  bias.  It  is  apparent  that  the  objection  to  the 
juror  did  not  go  to  the  general  cause  of  challenge,  that  he 
was  disqualified  from  serving  in  any  case,  but  to  the  partic- 
ular cause  that  he  was  disqualified  from  serving  on  the  case 
on  trial. 

The  third  objection  is  taken  to  the  giving  of  an  instruc- 
tion touching  the  matters  proper  for  the  jury  to  consider  in 
determining  the  credibility  to  be  given  to  the  testimony  of 
Tang  Tan,  who  was  jointly  indicted  with  appellant. 

The  instruction  is  as  follows :  '*  The  defendant,  Tang  Tan, 
has  offered  herself  as  a  witness  in  behalf  of  the  defendants 
in  this  trial,  and  in  considering  the  weight  and  effect  to 
be  given  to  her  evidence,  in  addition  to  noticing  her  man- 
ner and  the  probability  of  her  statements,  taken  in  connec- 
tion with  the  evidence  in  the  cause,  you  should  consider 
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her  relation  and  situation  under  which  she  gives  her  testi- 
mony, the  consequences  to  her  relating  from  the  result  of 
this  trial,  and  all  the  inducements  and  temptations  which 
would  ordinarily  influence  a  person  in  her  situation.  You 
should  carefully  determine  the  amount  of  credibility  to 
which  her  evidence  is  entitled.  If  convincing,  and  carry- 
ing with  it  a  belief  in  its  truth,  act  upon  it;  if  not,  you 
have  a  right  to  reject  it." 

The  point  of  the  objection  appears  to  be  that  whilst  this 
instruction  was  correct  in  so  far  as  the  testiniony  of  Tang 
Tan  applied  to  herself,  it  placed  her  testimony  relating  to 
appellant  in  a  less  favorable  light  before  the  jury  than  that 
of  the  other  witnesses.  The  objection  is  untenable.  Whilst 
it  is  customary  for  courts  to  instruct  juries  in  reference  to 
the  testimony  of  defendants  in  criminal  cases,  who  offer 
themselves  as  witnesses,  the  attention  of  the  jury  may  be 
directed  to  the  peculiar  circumstances  surrounding  any  wit- 
ness and  proper  to  be  considered  in  determining  the  weight 
to  be  attached  to  his  testimony.  Finally,  it  is  claimed  that 
the  facts  of  the  case  required  the  application  of  a  rule  of 
law  upon  which  no  instruction  was  given.  This  objection 
is  answered  by  the  fact  that  no  instruction  on  the  subject 
was  requested.  The  omission  to  instruct  when  not  defi- 
nitely requested  is  not  the  subject  of  an  exception. 

There  being  no  error  in  the  record,  the  order  and  judg- 
ment are  affirmed  and  the  district  court  directed  to  appoint 
a  day  for  the  execution  of  its  sentence. 


[No.  1,059.] 

J.  W.  BROWN,  Eespondent,  v.  L.  A.  ASHLEY,  Appel- 

LANT. 

FoKMEB  Judgment — Res  Judicata. — Where  a  former  judgment  has  estab- 
lished the  rights  of  the  respective  parties  to  the  waters  of  a  stream,  the 
same  question  as  between  the  same  parties  can  not  again  be  considered; 
it  is  res  jtuiicata. 

Action  for  Diversion  of  Water — Vindication  and  Preservation  of  a 
Right — Adverse  Right. — Where  the  act  complained  of  is  committed 
under  a  claim  of  right,  which,  if  allowed  to  continue  for  a  certain  length 
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of  time,  would  ripen  into  an  adverse  right,  and  deprive  the  plaintiff  of 
his  property,  he  is  not  only  entitled  to  an  action  for  the  vindication  of 
his  right,  but  also  for  its  preservation. 
Idem — When  Injunction  should  Issue — Nominal  Damages — Present 
Use  of  Water.— In  actions  for  the  diversion  of  water,  where  there  is  a 
clear  violation  of  an  established  right,  and  a  threatened  continuance  of 
such  violation,  it  is  not  necessary  to  show  actual  damages,  or  a  present 
use  of  th&  water,  in  order  to  authorize  a  court  to  issue  an  injunction  and 
make  it  perpetual. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  suflficiently  appear  in  the  opinion. 

B.  M.  Clarice,  for  Appellant: 

I.  The  owner  of  land  upon  a  natural  watercourse  is  en- 
titled to  make  a  reasonable  use  of  the  water  for  irrigation. 
(Angell  on  Watercourses,  sees.  119,  119a,  122;  Thurher  v. 
Martin,  2  Gray,  394;  Davis  v.  Winslow,  51  Me.  290;  Perkins 
V.  Dow,  I  Root,  535;  Weston  v.  Alden,  8  Mass.  136;  An- 
thony  V.  Lapham,  5  Pick.  VI5',  Emhreij  v.  Otven,  6  Exch. 
353;  Blanchard  v.  Baker,  8  Greenl.  253;  Wadsworth  v.  Tilr 
lotson,  15  Conn.  366;  GiUett  v.  Johnson,  30  Id.  183;  Evans 
V.  Merriiveather,  3  Scam.  496;  Union  M,  &  M.  Co.  v.  Ferris, 
2  Saw.  190;  Union  M.  &  M,  Go.  v.  Dangberg,  2  Id.  450.) 

II.  Any  use  of  water  by  a  riparian  proprietor  is  reasona- 
ble, which  does  not  deprive  the  lower  proprietor  of  a  bene- 
ficial use,  and  which  does  not  work  the  lower  proprietor  a 
substantial  injury  and  actual  damage.  (Angell  on  Water- 
courses, sec.  93a;  Union  M.  &  M.  Co,  v.  Ferris,  2  Saw.  176; 
Tyler  v.  Wilkinson,  4  Mason,  397;  Erahrey  v.  Owen,  6  Exch. 
353;  Howard  y.  Ingersoll,  13  How.  426;  FarrelLv.  Bic/iards, 
30N.  J.  Eq.  511.) 

III.  The  law  of  riparian  proprietorship  has  no  applica- 
tion and  does  not  exist  in  this  state.  On  the  contrary^  the 
law  in  force,  governing  the  use  of  water,  is  that  of  appro- 
priation. (Lohdell  V.  Simpson,  2  Nev.  274;  Ophir  S^  M,  Co, 
V.  Carpenter,  4  Id.  534;  Barnes  v.  Sabron,  10  Id.  217; 
Hobart  v.  Wicks,  15  Id.  418;  Act  of  July  26,  1866,  Eev. 
iStats.  U.  S.,  sec.  2339;  Atchison  v.  Peterson,  20  Wall.  507; 
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Basey  v.  Gallagher ,  Id.  670;  Jennison  v.  iTiVA,  98  U.  S.  453; 
Broder  v.  Natoma  W.  Co.,  101  Id.  274.)  The  common  law, 
as  held  in  England,  is  not  applicable  to  our  situation,  and 
therefore  is  not  the  rule  of  decision  here.  •  (Petition  for  re- 
hearing, Fansickle  v.  Haines;  Cooley's  Const.  Lim.  12;  2  Pet. 
144;  27  Cal.  482;  Boyer  v,  Sweet,  3  Scam.  120;  Middleion  v. 
Pritchardy  Id.  510.) 

IV.  The  decree  prevents  defendant  from  using  water, 
first,  when  it  would  not  reach  plaintiff  if  not  used;  and  sec- 
ondly, from  using  the  surplus  which  plaintiff  does  not  use  or 
re(](liire.  This  is  contrary  to  all  reason,  against  all  princi- 
ple, and  subversive  of  the  best  interests  of  the  country. 
(See  authorities  before  cited.) 

V.  The  former  judgment  is  not  conclusive,  because  prop- 
erly interpreted  it  does  not  deny  the  use  which  defeodant 
was  making  of  the  water.  (See  cases  cited  to  support  para- 
graph n.) 

Lewis  &  Deal,  for  Respondent: 

The  rights  between  the  parties  to  this  action,  as  to  the 
use  of  waters  of  Coyote  creek,  were  determined  by  the  for- 
mer decree  of  the  lower  court. 

R.  M.  Clarice,  in  reply: 

I.  If  the  former  judgment  existed  and  was  in  force,  it  was 
res  adjudicata  between  the  parties,  and  was  an  estoppel  as 
to  all  matters  which  it  involved :  the  same  subject-matter 
could  not  be  litigated  again.  (Jackson  v.  Lodge,  36  Cal.  28; 
Jones  V.  Petaluma,  Id.  230;  Barnum  v.  Reynolds,  38  Id. 
643.)  The  respondent  could  no  more  litigate  the  subject- 
matter  over  again  than  the  appellant.  The  estoppel  is  mu- 
tual and  concludes  both  parties. 

II.  Admitting  for  argument  respondent's  title  to  the  water, 
and  conceding  appellant's  violation  of  his  strict  right,  and 
respondent's  technical  right  to  have  nominal  damages, 
nevertheless  appellantshould  have  had  judgment  forhiscosts. 
Where  the  action  is  trespass,  the  injury  reparable,  the  dam- 
ages nominal,  no  injunction  will  lie,  although  the  title  of 
plaintiff  is  undisputed.     (Thorn  v.  Sweeney,  12  Nev.  251.) 
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III.  In  any  event  the  decree  is  broader  than  the  law  war- 
rants, and  should  be  modified  or  reversed. 

IV.  The  former  decree  must  be  interpreted  in  the  light  of 
the  settled  principles  of  the  law;  and  the  denial  therein  of 
the  right  to  use  the  waters  of  the  stream  for  irrigation  must 
be  limited  to  such  use  as  will  injure  respondent  and  work 
liim  actual  damage.  It  can  not  be  construed  to  deny  ap- 
pellant the  right  to  the  surplus  water  in  time  of  flood. 

By  the  Court,  Hawley,  J. : 

In  1876  the  plaintiff  obtained  a  judgment  against  defend- 
ant for  damages  and  costs,  and  a  decree  "  that  plaintiff  is  the 
owner  of  the  lands,  tenements,  and  hereditaments  mentioned 
in  plaintiflf's  complaint,  and  that  he  is  a  riparian  owner  and 
proprietor  in  respect  to  said  lands  and  Coyote  creek,  the 
stream  mentioned  in  plaintiff 's  complaint,  and  that  he  is 
entitled  to  have  all  the  waters  of  said  stream  come  down  un- 
obstructed to  and  upon  said  lands,  except  that  defendant 
may  use  such  portion  of  said  waters  as  may  be  necessary  for 
domestic  purposes  and  not  for  irrigation.^' 

In  the  present  action,  the  complaint,  among  other  things, 
alleges,  and  the  court  finds,  that  defendant,  during  the  years 
1877,  1878,  and  1879,  wrongfully  and  unlawfully  turned  out 
from  the  channel  the  waters  of  said  Coyote  creek  and  used 
the  same  for  irrigating  his  land,  and  thereby  prevented  said 
waters  from  flowing  down  upon  the  lands  of  plaintiff,  as 
they  otherwise  would  have  done.  The  plaintiff  pleaded  the 
former  judgment  and  decree. 

The  court,  in  its  finding  of  facts,  states  that  defendant  did 
not  divert  the  waters  of  the  creek  '*  except  during  the  fresh- 
et season  of  said  years  and  during  that  portion  of  the  dry 
season  of  said  years  when  if  not  so  diverted  by  defendant 
said  water  would  have  been  absorbed  by  the  soil  and  atmos- 
phere *  *  *  before  it  reached  the  lands  of  plaintiff," 
and  that  the  volume  of  water  was  not,  by  the  acts  of  defend- 
ant, so  diminished  **as  in  any  manner  to  deprive  plaintiff 
of  sufficient  water  to  irrigate"  the  crops  growing  on  his 
lands,  and  for  all  domestic  purposes. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  one 
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dollar  damages,  and  a  decree  was  entered  substantially  the 
same  as  in  the  former  action,  and  the  defendant  was  en- 
joined "  from  ever  hereafter  diverting  or  obstructing  in  any 
manner  any  of  said  waters  of  said  creek  from  the  natural 
channel  thereof,  so  as  to  prevent  said  waters,  or  any  portion 
thereof,  from  flowing  down  to  or  upon  the  plaintiff's  said 
lands." 

The  former  judgment  was  rendered  on  the  merits,  and  it 
is  conclusive  between  the  parties  as  to  their  respective 
rights  to  the  waters  of  Coyote  creek. 

Conceding  that  the  former  judgment  was  too  broad,  and 
that  it  would  have  been  modified  if  the  proper  objection 
bad  been  made,  still  it  is  apparent,  upon  well-established 
principles  of  law,  that  the  same  question  can  not  again  be 
considered.  It  is  res  judicata.  (Freeman  on  Judgments, 
sec.  249,  and  authorities  there  cited.) 

The  diversion  of  the  waters  of  Coyote  creek,  by  the  de- 
fendant, was  a  violation  of  plaintiff's  rights,  as  established 
by  the  former  decree,  and  entitled  him  to  nominal  dam- 
ages, and  to  the  decree  and  injunction  which  he  obtained 
in  the  second  action.     {Barnes  v.  Sabron,  10  Nev.  247.) 

The  judgment  of  the  district  court  is  af&rmed. 

UPON  REHEARING. 

By  the  Court,  Hawley,  J. : 

We  granted  a  rehearing  in  this  case,  in  order  to  give  ap- 
pellant an  opportunity  to  re-argue  the  questions  whether  the 
court  erred  in  granting  the  injunction  and  in  allowing  costs. 
A  re-examination  of  the  authorities  has  strengthened  our  con- 
viction that  theformeropinion  was  correct  in  every  particular. 

Thorn  v.  Siveeney,  12  Nev.  251,  upon  which  appellant  re- 
lies, has  no  special  application  to  the  facts  of  this  case. 
The  principle  therein  announced,  that  a  court  of  equity 
will  not  issue  an  injunction  in  cases  of  mere  trespass  where 
the  injury  complained  of  is  not  committed  under  any  gen- 
eral claim  of  right  or  title  in  the  defendant,  and  where 
there  is  no  appreciable  damage,  and  the  remedy  at  law  is 
ample,  is  well  settled. 

But  it  is  equally  as  well  settled  by  the   authorities,  that 
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■where  the  act  complained  of  is  committed  by  the  defend- 
ant, under  a  claim  of  right,  which,  if  allowed  to  continue 
for  a  certain  length  of  tinie,  would  ripen  into  an  adverse 
right,  and  deprive  the  plaintiff  of  his  property,  the  plaint- 
iff is  not  only  entitled  to  an  action  for  the  vindication  of 
his  right,  but  also  for  its  preservation.  This  is  especially 
true  of  actions  for  the  diversion  of  water  where  there  is,  as 
in  the  present  case,  a  clear  violation  of  an  established  right 
and  a  threatened  continuance  of  such  violation.  (Goddard 
on  Easements,  423-4;  Ang.  &  Ames  on  Watercourses,  135; 
Barnes  V.  Sdbroii,  10  Nev.  247;  ParJeery,  Griswold,  17  Conn. 
302-5;  Stein  v.  Burden,  24  Ala.  148.) 

In  such  cases  it  is  not  necessary  to  show  actual  damages, 
or  a  present  use  of  the  water,  in  order  to  authorize  a  court 
to  issue  an  injunction  and  make  it  perpetual .  (  WM  v.  The 
Portland  Mannfaciuring  Company,  3  Sum.  197;  Hohmany, 
Boiling  Springs  B.  Co,,  14  N.  J.  Ch.  343;  Corning  v.  Troy  1, 
&  N.  F.,  34  Barb.  491-2;  40  N.  T.  191;  39  Barb.  326-7; 
Crosby  &  Sons  v.  Lightoioler,  3  Eq.  Cas.  (L.  R.)  296-8;  Lymi 
V.  McLaughlin,  32  Vt.  425;  Kerr  on  Injunctions,  393  (34); 
226  (2);  Ang.  on  Watercourses,  sec.  449;  High  on  Injunc- 
tions, sec.  556.) 

In  Webb  v.  Portland  M.  Co,,  the  court,  in  discussing  this 
question,  said:  "If,  then,  the  diversion  of  water  complained 
of  in  the  present  case  is  a  violation  of  the  right  of  the 
plaintiffs,  and  may  permanently  injure  that  right,  and  be- 
come, by  lapse  of  time,  the  foundation  of  an  adverse  right 
in  the  defendant,  I  know  of  no  more  fit  case  for  the  inter- 
position of  a  court  of  equity,  by  way  of  injunction,  to  re- 
strain the  defendants  from  such  an  injurious  act.  If  there 
be  a  remedy  for  the  plaintiffs  at  law  for  damages,  still  that 
remedy  is  inadequate  to  prevent  and  redress  the  mischief. 
If  there  be  no  such  remedy  at  law,  then,  a  fortiori,  a  court 
of  equity  ought  to  give  its  aid  to  vindicate  and  perpetuate 
the  right  of  the  plaintiffs.  A  court  of  equity  will  not  in- 
deed entertain  a  bill  for  an  injunction  in  case  of  a  mere 
trespass  fully  remediable  at  law.  But  if  it  might  occasion 
irreparable  mischief,  or  permanent  injury,  or  destroy  a 
right,  that  is  the  appropriate  case  for  such  a  bill." 
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In  Corning  v.  Tro7j  L  &  N.  F.,  40  N.  T.  206,  the  court 
said:  '*No  man  is  justified  in  withholding  property  from 
the  owner  when  required  to  surrender  it,  on  the  ground 
that  he  does  not  need  its  use.  The  plaintiffs  may  do  what 
they  will  with  their,  own.  Upon  established  principles'this 
is  a  proper  case  for  equity  jurisdiction.  First,  upon  the 
ground  that  the  remedy  at  law  is  inadequte.  The  plaintiffs 
are  entitled  to  the  flow  of  the  stream  in  its  natural  channel. 
Legal  remedies  can  not  restore  it  to  them  and  secure  them 
in  the  enjoyment  of  it.  Hence,  the  duty  of  a  court  of 
equity  to  interpose  for  the  accomplishment  of  that  result. 
A  further  ground  requiring  the  interposition  of  equity  is  to 
avoid  multiplicity  of  actions.  If  equity  refuses  its  aid,  the 
only  remedy  of  the  plaintiffs,  whose  rights  have  been  es- 
tablished, will  be  to  commence  suits  from  day  to  day,  and 
thus  endeavor  to  make  it  for  the  interest  of  the  defendant 
to  do  justice  by  restoring  the  stream  to  its  channel.  If  the 
plaintiffs  have  no  other  means  of  recovering  their  rights, 
there  is  a  great  defect  in  jurisprudence.  But  there  is  no 
such  defect.  The  right  of  the  plaintiffs  to  the  equitable 
relief  sought  is  established  by  authority  as* well  as  princi- 
ple." 

The  court  did  not  err  in  taxing  the  costs  of  this  suit 
against  defendant.     {Brown  v.  Ashley y  13  Nev.  252*) 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1,069.] 

B.  B.  STEAIT  ET  AL.,  Appellants,  v.  0.  A.  BROWN  et 

AL.,  EeSPONDENTS. 

Prior  Appropriation  of  Water, — Prior  appropriation  giyes  the  better 
right  to  running  waters  upon  the  public  lands,  to  the  extent  of  the  ap- 
propriation. 

Distinction  between  Running  Water  and  Water  Percolatino 
THROUGH  the  Soil. — Percolating  water  existing  in  the  earth  is  not  gov- 
erned by  the  same  laws  that  pertain  to  running  streams.  No  distinction 
exists  between  waters  running  under  the  surface  in  defined  channels  and 
those  running  in  distinct  channels  u^on  the  surface.  The  distinction  is 
made  between  all  waters  running  in  distinct  channels,  whether  upon  the 
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surface  or  subterranean,  and  those  oozing  or  percolating  through  the  sml 
in  varying  quantities  and  uncertain  directions. 

Idem  —  Facts — Law  of  Percolating  Waters  not  Applicable. — The 
waters  of  **Warm  Springs,"  at  one  time,  flowed  through  a  natural  sur- 
face channel  to  Duck  water  creek.  The  calcareous  properties  of  the 
waters  of  the  springs  have  formed  a-  light,  porous  limestone  by  which  the 
natural  channel  from  the  slough  (near  the  springs)  to  the  creek  has  been 
closed,  and  by  some  subterranean  means,  which  are  not  satisfactorily  es- 
tablished, the  waters  find  their  way  to  the  creek.  The  springs  are  the 
source  of  the  creek,  and  the  diversion  of  the  water  from  the  springs,  by 
the  defendants,  appreciably  diminished  the  volume  of  water  naturally 
flowing  in  the  creek:  Jleldf  upon  the  facts,  that  the  law  of  percolating 
waters  was  not  applicable,  and  that  the  law  of  appropriation  must  govern 
the  case. 

Idem — Subterranean  Streams. — Later  appropriators  can  not  lawfully 
acquire  rights  to  the  waters  of  the  springs  which  constitute  the  source  of 
the  creek,  sipiply  because  the  means  by  which  the  waters  arc  conveyed 
from  the  springs  to  the  creek  are  subterranean  and  not  well  understood. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District,  Nye  County. 

The  facts  sufficiently  appear  in  the  opinion. 

B.  M,  Clarke^  for  Appellants : 

I.  The  spring  being  the  source  of  the  stream,  and  being 
connected  with  it  by  subterranean  channels,  is  in  law  part 
of  it;  and  defendants  have  no  more  right  to  turn  the  water 
out  of  the  springs  than  out  of  the  stream  itself.  (Aug.  on 
Waterc,  sec.  112  a,  b,  c;  Whexdley  v.  Baugh,  25  Pa.  St. 
628;  Arnold  v.  Foot,  12  Wend.  330;  Smith  v.  Adams,  6 
Paige,  435;  Frazer  v.  Brown,  12  Ohio  St.  300;  Brown  v. 
Illins,  25  Conn.  583.) 

II.  The  principle  governing  percolating  waters  has  no  ap- 
plication to  this  case.  Defendants  do  not  own  the  land  where 
the  spring  is  situated,  and  do  not  cut  oflf  its  hidden  perco- 
lating supplies  by  a  proper  use  and  enjoyment  of  soil  which 
belongs  to  them.  They  can  not  invoke  the  maxim,  cujus 
est  solum  ejus  est  usque  ad  ccelum.  (Ang.  on  Waterc,  sees. 
109-112;  Dexter  v.  Providence  Aq,  Co.,  1  Story,  387;  Balston 
V.  Bensted,  1  Campb.  463;  Dickinson  v.  Orand  J.  0.  Co.,  7 
Exch.  282.)  The  waters  are  not  percolating.  The  uncer- 
tainty which' is  the  reason  of  the  rule  does  not  exist.    The 
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spring  is  the  ascertained  and  determined  source  of  the 
stream.  (Ang.  on  Waterc,  sec.  114  c;  Both  v.  DriscoU,  20 
Conn.  533.) 

C  J.  Lansing,  for  Respondents : 

I.  The  record  fails  to  show  that  there  is  any  defined, 
known,  and  existing  surface  or  subsurface  channel  or  water- 
course through  which  the  waters  of  "Warm  Springs*' 
usually  flow  into  Duckwater  creek.  No  action  lies  for  the 
diversion  of  any  subterranean  waters,  or  to  determine  cor- 
relative rights  thereto.  If  there  be  such  diversion  resuFt- 
ing  in  damages  to  the  plaintiffs  it  is  damnum  absque  injuria. 
The  plaintiffs,  in  order  to  maintain  this  action  against  the 
defendants,  must  prove  a  natural,  visible  watercourse, 
or  surface  channel  through  which  the  waters  of  the  Warm 
Springs  usually  flow  into  Duckwater  creek.  (Chasemore  v. 
Richards,  7  H.  L.  Cases,  349;  Acion  v.  Blundell,  12  M.  & 
W.  324;  Raivtrom  v.  Ihylor,  11  Exch.  369;  Broadbent  v. 
Ramsbotham,  Id.  602;  Trustees  v.  Youmans,  50  Barb.  316;  45 
N.  Y.  362;  Ooodall  v.  T utile,  29  Id.  459;  35  Id.  528;  8 
Wise.  369;  High  on  Inj.,  sees.  509,  556;  9  Gush.  174;  11  Id. 
195;  108  Mass.  219;  21  Barb.  230;  4  Corns.  195;  Wash,  on 
Eas.,  sec.  7;  18  Pick.  117;  WheaiUy  v.  Baugh,  25  Pa.  St. 
528;  Hanson  v.  McC^ie,  42  Cal.  303;  27  Id.  476;  33  Id.  316; 
18  Pick.  117;  Ang.  on  Waterc,  sees.  112,  114;  Brown  v. 
Mius^  25  Conn.  583;  Basseit  v.  Salisbury  Mfg,  Co.,  43  N.  H. 
569.) 

By  the  Court,  Belknap,  J. : 

This  is  a  suit  in  equity  to  establish  the  right  of  the 
plaintiff  to  the  waters  of  Duckwater  creek.  The  sources  of 
this  creek  are  springs,  known  as  the  **  Warm  Springs,"  the 
waters  of  which,  after  running  a  short  distance  through  a 
natural  surface  channel,  are  discharged  into  a  large  slough. 
This  slough  has  no  natural  surface  outlet.  Its  westerly  bor- 
der consists  of  concretionary  limestone,  formed  by  the 
waters,  dnd  this  formation  extends  to  the  defined  surface 
channel  of  the  creek,  a  distance  of  about  half  a  mile.  The 
land  thereby  embraced  is  a  portion  of  the  unoccupied  pub- 
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lie  domain,  and  is  unfitted  for  agricultural  or  other  pur- 
poses. Its  surface  gradually  slopes  from  the  lake  to  the 
creek.  The  waters  of  the  creek  were  appropriated  by  the 
plaintiffs  during  the  years  1867, 1868  and  1869  for  the  purpose 
of  irrigating  their  farming  lands  adjacent  thereto,  and  ever 
since  then  plaintiffs  have  used  the  waters  for  the  purpose 
of  their  appropriations,  except  when  deprived  thereof  by 
the  acts  of  the  defendants  hereinafter  stated. 

In  the  year  1875,  the  defendants,  in  order  to  obtain  water 
for  the  purpose  of  irrigating  their  lands,  which  are  so 
situated  that  they  can  not  be  irrigated  by  waters  from  the 
creek,  diverted  the  waters  of  the  Warm  Springs  for  this 
purpose.  The  principal  object  of  this  suit  is  to  restrain 
defendants  from  diverting  these  waters. 

The  court  before  whom  the  cause  was  tried,  was  assisted 
in  the  determination  of  the  questions  of  fact  involved  by  a 
jury,  to  whom  certain  interrogatories  were  submitted.  The 
court  adopted  the  answers  of  the  jury  to  the  interrogato- 
ries, and  in  connection  therewith  mad^  further  findings  of 
facts.  Many  of  the  interrogatories  submitted  to  the  jury, 
as  well  as  the  findings  made  by  the  court,  were  addressed 
to  the  question  of  the  mode  by  which  the  waters  of  the 
springs  reach  the  creek.  Upon  this  subject  there  is  a  con- 
flict in  the  findings.  For  instance:  The  following  interrog- 
atory was  submitted  to  the  jury: 

**Is  there  any  subterranean  stream  or  percolation  of 
water  from  Warm  Springs  to  Duckwater  creek?*'  To  which 
the  jury  responded,  "No."  Afterward  they  answered, 
"  Yes,"  to  the  following  interrogatory:  "  Do  the  waters  of 
the  Warm  Springs  connept  with  Duckwater  creek  and  fur- 
nish part  of  the  waters  usually  flowing  therein  by  subterra- 
nean channels?"  But  throwing  out  of  view  the  question  of 
conflict  in  the  findings,  and  considering  all  of  them  together, 
we  think  we  are  justified  in  assuming  that  at  an  indefinite 
time  the  waters  of  the  springs  flowed  thj:ough  a  natural 
surface  channel  to  the  creek;  that  the  calcareous  properties 
of  the  waters  of  the  springs  have  formed  a  light,  porous 
limestone,  by  which  the  natural  channel  from  the  slough  to 
the  creek  has  been  closed,  and  that  by  some  subterranean 
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means,  which  do  not  appear  to  have  been  satisfactorily  es- 
tablished to  court  or  jury,  the  waters  of  the  springs  find 
their  way  to  the  creek.  There  is  no  conflict  with  the  find- 
ing that  the  springs  are  the  source  of  the  creek,  and.  that 
the  diversion  by  the  defendants  appreciably  diminishes  the 
volume  of  water  naturally  flowing  in  the  creek.  Upon 
these  facts  the  district  court  rendered  judgment  in  favor  of 
defendants. 

No  question  of  riparian  proprietorship  arises  in  this 
case.  Both  parties  claim  by  virtue  of  appropriations  of 
the  waters.  The  doctrine  of  appropriation  of  surface  waters 
as  established  in  the  Pacific  states  is  conceded  by  respond- 
ent This  doctrine  declares  that  prior  appropriation  gives 
the  better  right  to  running  water  upon  the  public  lands  to 
the  extent  of  the  appropriations.  If  this  law,  as  thus  es- 
tablished, is  applicable  to  the  facts  of  this  case,  the  judg- 
ment must  be  reversed. 

Counsel  for  respondents  contend  that  the  judgment 
should  be  sustained,  because  there  is  no  known  or  de- 
fined channel  through  which  the  waters  of  the  springs 
reach  the  creek;  that  if  these  waters  at  all  reach  the  creek, 
they  do  so  by  percolation  or  other  unknown  means,  and 
that  to  such  cases  the  law  of  watercourses  does  not  apply. 

It  has  been  conclusively  established  by  a  long  line  of  de- 
cisions that  percolating  water  existing  in  the  earth  is  not 
governed  by  the  same  laws  that  have  been  established  for 
running  streams.  No  distinction  exists  in  the  law  between 
waters  running  under  the  surface  in  defined  channels  and 
those  running  in  distinct  channels  lipon  the  surface.  The 
distinction  is  made  between  all  waters  running  in  distinct 
channels,  whether  upon  the  surface  or  subterranean,  and 
those  oozing  or  percolating  through  the  soil  in  varying 
quantities  and  uncertain  directions.  The  grounds  for  the 
distinctions  are  clearly  pointed  out  in  the  authorities. 

The  subject  was  carefully  considered  in  the  case  of  Ghat- 

Jidd  V.  Wilson,  28  Vt.  54.    The  court  there  said:  "The  secret, 

changeable,  and  uncontrollable  character  of  underground 

water,  in  its  operations,  is  so  diverse  and  uncertain  that  we 

can  not  well  Subject  it  to  the  regulations  of  law,  nor  build 
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upon  it  a  system  of  rules,  as  is  done  in  the  case  of  surface 
streams.  Their  nature  is  defined,  and  their  progress  over 
the  surface  may  be  seen  and  knoivn,  and  is  uniform.  Thej 
are  not  in  the  earth  and  a  part  of  it,  and  no  secret  influ- 
ences move  them,  but  they  assume  a  distinct  character  from 
that  of  the  earth,  and  become  subject  to  a  certain  law — the 
great  law  of  gravitation. 

There  is,  then,  no  difficulty  in  recognizing  a  right  to  the 
use  of  water  flowing  in  a  stream  as  private  property,  and 
regulating  that  use  by  settled  principles  of  law. 

We  think  the  practical  **  uncertainties  which  must  ever 
attend  subterranean  waters  is  reason  enough  why  it  should 
not  be  attempted  to  subject  them  to  certain  and  flxed  rules 
of  law,  and  that  it  is  better  to  leave  them  to  be  enjoyed  ab- 
solutely by  the  owner  of  the  land,  as  one  of  its  natural  ad- 
vantages, and  in  the  eye  of  the  law  a  part  of  it,  and  we  think 
we  are  warranted  in  this  view  by  well-considered  cases." 

In  Ualdeman  v.  Bruckhart,  45  Pa.  St.  519,  upon  this  sub- 
ject, the  court  said:  **In  case  of  an  underground  supply  to 
a  spring  or  well,  o'r  a  stream  emerging  upon  land  of  a  lower 
proprietor,  the  water  does  not  flow  openly  in  the  sight  of 
the  owner  of  the  soil  under  which  it  passes,  there  is,  there- 
fore, no  reason  for  implying  consent  or  agreement  between 
the  proprietors  of  the  adjoining  lands  beneath  which  under- 
ground currents  exist,  whi(5h  is  one  of  the  foundations  upon 
which  the  law  as  to  surface  streams  is  supposed  to  be  built; 
and  for  the  same  reason  no  trace  of  positive  law  can  be  in- 
ferred. Agaiu,  if  the  lower  proprietor  has  a  right  to  the 
undisturbed  flowage  of  water  through  subterranean  pas- 
sages in  his  neighbor's  land,  he  has  the  power  of  preveut- 
ing  that  neighbor  from  using  the  water  on  his  own  soil,  for 
he  can  not  use  it  and  return  it  to  its  old  passageway,  which 
he  may  do  in  the  case  of  a  surface  stream.  Such  a  right,  if 
it  exists,  also  exposes  the  upper  proprietor  to  the  hazard  of 
incurring  fruitlessly  heavy  expenditures  in  efforts  to  improve 
or  use  his  land,  since  he  can  have  no  knowledge  until  after 
his  outlay  is  made,  that  his  contemplated  use  will  interfere 
with  any  rights  or  interests  of  an  adjoining  owner.  A  sur- 
face stream  can  not  be  diverted  without  knowledge  that  the 
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diversion  will  aflfect  a  lower  proprietor.  Not  so  with  an  un- 
known subterranean  percolation  or  stream.  On©  can  hardly 
Lave  rights  upon  another's  land  which  are  imperceptible,  of 
which  neither  himself  or  that  other  can  have  any  knowledge. 
No  such  right  can  be  supposed  to  have  been  taken  into  con- 
sideration when  either  the  upper  or  lower  tract  was  pur- 
chased. The  purchaser  of  lands  on  which  there  are  un- 
known subsurface  currents,  must  buy  in  ignorance  of  any 
obstacle  to  the  full  enjoyment  of  his  purchase  indefinitely 
downwards,  and  the  purchaser  of  land  upon  which  a  spring 
rises,  ignorant  whence  and  how  the  water  comes,  can  not 
bargain  for  any  right  to  a  secret  flow  of  water  in  another's 
land.  It  would  seem,  therefore,  most  unreasonable  that  the 
latter  should  have  a  right  to  prevent  his  neighbor  from  en- 
joying his  own  land  in  the  ordinary  way,  either  by  digging 
wells,  cellars,  drains,  or  by  quarrying  and  mining." 

Because  of  these  reasons  courts  have  treated  percolating 
waters  as  part  of  the  soil,  and  upon  the  principle  that  the 
owner  has  the  land,  even  to  the  sky  and  to  the  lowest 
depths,  have  permitted  him  to  dig  as  deep  and  build  as 
high  as  he  pleased. 

Accordingly,  in  Hosier  v.  Caldwell,  7  Nev.  363,  a  case  in- 
volving the  rights  of  adjoining  owners  of  land  to  water 
percolating  through  the  soil,  this  court  followed  the  general 
current  of  authority.  In  that  case  plaintiffs  appropriated  the 
waters  of  a  spring  upon  their  own  lands.  Afterwards  the  de- 
fendrtuts,  owning  adjoining  lands,  dug  a  well  thereon.  The 
excavation  caused  the  spring  to  dry  up,  but  there  was  no 
visible  connection  between  the  spring  and  the  well,  the  flow 
of  water  being  by  percolation.  It  was  held  that  the  dam- 
age done  by  defendants  sinking  their  well  was  not  the  sub- 
ject of  legal  redress. 

We  fail,  however,  to  appreciate  the  force  of  the  argument 
that  undertakes  to  make  the  law  of  percolating  waters  ap- 
plicable to  the  facts  of  the  case  under  consideration.  One 
of  the  defendants,  it  is  true,  is  the  owner  of  the  land  upon 
which  the  Warm  Springs  are  situated,  and  it  is  also  true,  as 
a  general  principle,  that  the  owner  of  land  in  its  proper  en- 
joyment may  cut  oflf  or  divert  with  impunity  the  water  per- 
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colating  through  his  soil;  but  the  difficulty  of  defeudants' 
position  is  that  they  have  not  been  sued  for  diverting  per- 
colating waters.  It  is  not  charged  that  in  digging  drains, 
sinking  wells,  or  working  mines,  or  otherwise  improving 
their  property,  they  have  interfered  with  waters  percolating 
through  the  earth,  as  was  the  fact  in  the  cases  to  which  we 
have  been  referred.  On  the  contrary,  they  have  gone  to 
the  source  of  the  creek  and  diverted  living  surface  waters. 

To  these  waters  plaintiffs  had  acquired  a  prior  right  by 
yirtue  of  an  earlier  appropriation.  Bat  because  in  passing 
from  the  springs  to  the  creek  the  waters  either  percolate 
through  the  earth  or  are  conveyed  by  unknown  subterranean 
channels,  it  is  urged  that  the  law  relating  to  percolating 
waters  should  be  applied. 

It  seems  clear  that  none  of  the  reasons  upon  which  the 
law  of  percolating  water  is  based  exist  in  this  case.  Here 
there  is  no  uncertainty,  either  as  to  the  existence  of  the 
water  or  the  amount  of  water  which  defendants  have  taken 
from  plaintiffs.  Nor  is  it  reasonable  to  suppose  that  de- 
fendants could  have  been  ignorant  of  the  effect  which  their 
diversion  of  the  waters  would  produce  upon  the  plaintiffs 
lower  down  the  creek.  It  may  fairly  be  assumed  that  plaint- 
iffs acquired  their  lands  from  the  fact  that  the  waters  of  tbe 
creek  could  be  made  available  for  irrigation;  and,  having 
appropriated  the  waters  prior  to  the  appropriation  made  by 
defendants,  such  prior  appropriation  should  be  protected. 

It  would  be  a  mere  pretense  of  protection  of  the  rights 
acquired  by  the  earlier  appropriators  of  the  waters  of  the 
creek  to  say  that  later  appropriators  could  lawfully  acquire 
rights  to  the  springs  which  constitute  the  source  of  the 
creek  simply  because  the  means  by  which  the  waters  are 
conveyed  from  springs  to  creek  are  subterranean  and  not 
well  understood.  For  these  reasons  we  are  of  the  opinion 
that  the  judgment  is  against  law  and  should  be  reversed. 
As  there  may  be  a  retrial  of  the  case  we  consider  it  advisable 
to  add  that  under  the  facts  established,  plaintiffs  were  en- 
titled in  their  pleadings  and  evidence  to.  treat  the  waters  of 
the  springs  as  a  part  of  the  creek.     Judgment  reversed. 
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[No.   1,073.] 

S.  SEVER  ET  AL.,  Respondents,  v.  E.  GREGOVIOH, 

Appellant. 

Mining  Ground — Discovery  Interest — When  one  Party  is  Estopped 
FROM  Denying  the  Interest  of. Others. — G.  joined  with  S.  in  claim- 
ing a  discovery  interest  in  a  mining  location,  and  afterwards  recognized 
his  claim  to  the  mining  ground,  including  the  discovery  interest,  as  being 
valid,  and  accepted  from  S.,  and  his  grantees,  their  proportionate  share 
of  the  money  expended  for  work  and  labor  upon  the  entire  claim.  G. 
subsequently  relocated  the  entire  claim  in  his  own  name,  claiming  that 
the  original  location  was  void,  because  the  locators  were  not  the  dis- 
coverers of  the  lode,  and  because  S.  was  at  the  time  of  the  location  an 
alien.  S.  became  a  citizen  before  the  relocation  of  the  claim:  Held,  that 
G.  was  estopped  by  his  conduct  and  acts  from  denying  the  rights  claimed 
by  S.  and  his  grantees  as  owners  in  the  claim. 

Appeal  from  the  District  Couft  of  the  Third  Judicial 
District,  Esmeralda  Oouutj. 

The  facts  are  stated  in  the  opinion. 

IV.  H.  Tompkins  and  A,  C.  Mlis,  for  Appellant: 

I.  Sever  and  Gregovich  were  limited  to  two  hundred 
feet  each,  for  the  reason  that  the  discoverers  of  the  Victor 
mine  were  the  original  discoverers  of  the  lode  on  which  the 
mine  in  controversy  was  located,  and  had  availed  them- 
selves of  the  two  hundred  feet  to  which  they  were  entitled 
on  account  of  their  discovery.  The  evidence  offered  was 
therefore  material  and  relevant,  and  the  court  erred  in  re- 
jecting it.  He  could  not  make  a  valid  location  of  this 
mine.  (Rev.  Stat.  U.  S.,  sees.  2319,  2321;  Golden  Fleece 
G,  dk  S.  M.  Co.  V.  Gable  Con.  G.  &  S.  M.  Co.,  12  Nev.  312; 
Chapman  v.  Toy  Long,  4  Saw.  35.) 

II.  Sever  could  take  nothing  by  a  retransfer  of  part  of 
the  interest  transferred  by  him  to  Evanovich,  for  the  simple 
reason  there  was  nothing  to  transfer  or  retransfer.  (Sickels' 
Mining  L.  and  D.  88,  96.) 

III.  The  location  of  the  mine  by  Sever  being  void,  it 
was  subject  to  relocation  by  any  citizen  of  the  United 
States. 
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P.  Reddy  and  T,  H.  Wells,  for  Respondents: 

Gregovich  is  estopped  from  denying  the  title  of  respond- 
ents. (3  Phil,  on  Ev.  367;  1  Greenl.  on  Ev.  22,  207;  1 
Copp's  Land  Owner,  98.) 

By  the  Court,  Hawley,  J. : 

This  is  an  action  to  recover  the  possession  of  an  un- 
divided one  half  interest  in  a  mining  claim.  Plaintiffs  ob- 
tained judgment  and  defendant  appeals. 

The  facts  are,  that  on  the  first  of  August,  1867,  S.  Sever 
and  E.  Gregovich  located  the  mining  ground  in  controversy, 
viz.,  six  hundred  feet  in  length  of  the  George  Washington 
lode,  two  hundred  feet  thereof  being  for  a  discovery  claim; 
that  on  the  fifteenth  of  February,  1873,  Sever  conveyed  his 
interest  therein,  by  deed,  to  B.  Evanovich;  that  on  tlio 
nineteenth  of  May,  1874,  Evanovich  conveyed  the  same  in- 
terest to  the  plaintiffs;  that  on  the  twenty-fourth  day  of  Sep- 
tember, 1872,  Evanovich  declared  his  intention  to  become  a 
citizen  of  the  United  States,  and  received  his  naturalization 
papers  on  the  eighth  of  September,  1873;  that  on  the  sixth 
of  June,  1876,  Sever  declared  his  intention  of  becoming  a 
citizen,  and  afterwards,  and  before  the  relocation  of  the 
premises  by  the  defendant  Gregovich,  he  was  duly  natural- 
ized, and  became  a  citizen  of  tlie  United  States;  that  on  the 
eighteenth  of  February,  1880,  the  defendant  Gregovich  re- 
located the  mining  ground  in  controversy  in  his  own  name, 
without  the  consent  of  plaintiffs,  or  either  of  them;  that 
during  all  the  time  from  the  first  location  of  the  claim  by 
Sever  and  Gregovich  until  the  relocation  of  the  premises,  as 
above  stated,  the  work  and  labor  as  required  by  the 
statutes  of  the  United  States,  and  the  laws  of  Columbus 
mining  district,  where  said  claim  is  located,  were  per- 
formed by  said  parties,  and  that  during  all  of  said  time  said 
Evanovich,  or  said  plaintiffs,  with  the  consent  and  assist- 
ance of  said  defendant,  and  jointly  with  him,  had  the  said 
work  and  labor  performed,  and  that  during  said  time  the 
said  Sever  and  Chiatovich  have  paid  to  the  said  Gregovich 
various  sums  of  money  for  his  doing  their  proportionate 
part  of  said  work  and  labor. 
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Upon  the  trial,  the  defendant  offered  to  prove  that  the 
Victor  mining  claim  was  discovered  and  located  for  several 
years  prior  to  the  first  of  August,  1867,  and  was  upon  the 
same  lode  as  the  George  Washington  claim.  The  object 
and  purpose  of  this  evidence  was  to  show  that  the  locators 
of  the  George  Washington  claim  were  not  the*  discoverers 
of  the  lode. 

Appellant,  Gregovich,  claims  that  the  court  erred  in  re- 
fusing to  admit  this  testimony,  and  that.  Sever,  being  an 
alien  at  the  time  of  the  first  location  of  the  claim,  had  no 
right  to  hold  or  claim  an  interest  therein,  apd  for  these 
reasons  the  relocation  of  the  claim  by  himself  was  valid, 
and  the  respondents  have  no  valid  interest  or  claim  to  any 
portion  of  said  mining  ground.  We  are,  however,  of  the 
opinion  that  the  judgment  of  the  district  court  is  correct. 

Appellant  is  not  in  a  position  to  take  advantage  of  the 
defects,  if  any  exist,  in  plaintiff's  title  to  the  ground  in 
dispute.  He  joined  with  Sever  in  claiming  two  hundred 
feet  of  the  ground  as  a  discovery  claim,  and  afterwards 
recognized  the  claims  of  Sever,  Evanovich,  and  Chiatovich 
to  the  mining  ground,  including  the  discovery  claim  of  two 
hundred  feet,  as  being  valid.  He  accepted  from  them  their 
proportionate  share  of  the  money  expended  for  work  and  la- 
bor done  upon  the  entire  claim,  and  for  these  reasons  he  was 
and  is  estopped,  by  his  conduct  and  acts,  from  denying  the 
rights  claimed  by  Sever  and  Chiatovich  as  owners  therein. 
(1  Greenl.  on  Ev.,  sees.  207,  208;  Herman  on  Estoppel,  sec. 
336;  Lessee  of  Merritt  Y.  Home,  5  Ohio  St.  318.) 

The  judgment  of  the  district  court  is  affirmed. 


[No.  1,068.] 

THE  OAESON  OPERA  HOUSE  ASSOCIATION,  Ap- 

PELLANT,  V.  J.  H.  MILLER  ET  AL.,  RESPONDENTS. 

Contract  of  Indemnity — Filing  Mechanic's  Liens. — ^A  covenant,  in  a 
bond,  ''to  secure  the  plaintiff  and  keep  it  harmless  from  all  liens  and 
claims  of  lieus"  is  a  contract  of  indemnity,  and  is  not  violated  by  simply 
permitting  liens  to  be  filed.  It  would  only  be  broken  whe&  pl^ntiff  was 
actually  damnified  by  reason  of  liens  or  claims  of  lieus^ 
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Argument  for  Respondents. 

—  — - 

Mechanics*  Liens — When  Property  Owner  can  not  Withhold  Money 
Due  Contractors. — In  construing  the  statutes  rdlating  to  mechanics' 
liens:  Hetd^  that  plaintiff  was  not  authorized  to  withhold  any  part  of  the 
.  contract  price,  until  the  suits  to  enforce  the  liens  were  pending,  and  that 
it  could  not  refuse  to  pay  money  according  to  the  contract  until  the  con- 
tractors were  in  default. 

Idem — Liability  of  Sureties. — If  plaintiff  had  paid  the  contractors  ac- 
cording to  their  agneement  it  could  have  held  the  sureties,  although  when 
the  payments  were  made,  suits  to  enforce  liens  had  been  pending,  or  if 
at  that  time  plaintiff  had  suffered  damages  by  compulsory  satisfaction  of 
liens  filed. 

Idem  —  Failure  .  to  Make  Payments  to  Contractors  —  Belease  of 
Sureties. — The  failure  of  plaintiff  to  pay  the  contractors  according  to 
the  terms  of  the  agreement,  the  contractors  not  then  being  in  default, 
and  the  application  of  the  money  due  the  contractors  to  the  satisfaction 
of  liens  filed  before  the  completion  of  the  contract,  released  the  sureties 
upon  the  contractors'  bond. 

Appeal  from  the  District  Court,  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

R,  31.  Clarke  and  T.  Coffin,  for  Appellant: 

I.  The  failure  of  plaintiff  to  make  the  payments  at  the 
time  specified  in  the  contract,  is  not  such  a  violation  of  the 
contract  as  will  discharge  the  sureties.  (Brandt  on  Surety- 
ship, sees.  296,  345.) 

II.  After  the  liens  were  filed  in  the  recorder*s  oflSce, 
plaintiff  had  the  right  under  the  statute  to  retain  any  sums 
due  upon  the  contract  and  apply  the  same  in  satisfaction  of 
the  liens. 

(7.  8.  Varian,  for  Respondents : 

I.  The  question  is  whether  the  plaintiff  has  departed  from 
its  contract  with  the  sureties.  {Quillen  v.  Arnold,  12  Nev. 
234;  Bragg  Y.  Shain,  49  Cal.  134;  U.  S.  v.  Howell,  4  Wash. 
C.  C.  620;  Calvert  v.  Soudon  Dock  Co.,  2  Keen,  638;  Brandt 
on  Suretyship,  sees.  79,  80,  102,  345.) 

II.  The  provision  of  section  10  of  the  lien  law  of  1875  is 
no  part  of  this  contract  as  claimed  by  plaintiff.  (2  Pars. 
Con.  515;  Bish.  Con.,  sees.  573,  603.) 

ni.  The  contract  was  not  to  prevent  the  filing  of  liens, 
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bat  to  save  hsirmless  against  the  results  of  such  filing. 
There  is  a  manifest  distinction  between  an  indemnity  against 
liability  and  the  consequences  of  the  liability.  (TJunnpson 
V.  Ihylor,  30  Wise.  68;  Jones  v.  Chilck,  8  Nev.  121.) 

IV.  Payment  at  the  time  and  in  the  manner  specified  was 
a  condition  of  the  contract  assumed  and  to  be  performed  by 
plaintiff.  It  must  show  performance.  iTo  demand  by  the 
contractors  was  necessary.  (2  Pars.  Con.  636;  Bish.  Con., 
sec.  700.) 

V.  All  doubts  are  generally  resolved  in  favor  of  the 
surety.     {Siull  v.  Hance,  62  111.  52.) 

By  the  Court,  Leonard,  C.  J. : 

Brcspondents,  Miller  and  dook,  entered  into  a  contract 
with  appellant,  dated  April  27,  1878,  whereby  the  former 
agreed,  within  three  months  from  that  date,  to  fully  erect, 
construct,  and  finish,  with  first-class  material,  to  be  furnished 
by  them,  a  theater  or  opera  building,  in  strict  accordance 
with  certain  plans,  details,  drawings,-  and  specifications 
adopted  by  the  parties;  also,  to  secure  appellant  and  keep 
it  harmless  from  all  liens  and  claims  of  liens  for  material  or 
labor  upon  said  buildiug,  under  the  laws  of  the  state;  also, 
to  execute  and  deliver  to  appellant  a  bond  in  the  sum  of  ten 
thousand  dollars,  with  sufficient  sureties,  conditioned  that 
said  Miller  and  Cook  should  perform  the  terms  and  condi- 
tions of  said  contract  on  their  part;  and  appellant  agreed  to 
pay  said  Miller  and  Cook  therefor  the  sum  of  ten  thousand 
one  hundred  and  fifty-six  dollars,  as  follows:  Five  hundred 
dollars  each  week,  after  two  weeks  from  the  date  of  said 
contract,  until  the  said  sum  should  be  fully  paid.  On  the 
same  date  a  bond  was  executed,  as  agreed,  with  Miller  and 
Cook  as  principals,  and  respondents.  Hatch,  Hymers,  Marsh, 
Smith,  Clark,  and  Hoole,  as  sureties. 

It  is  alleged  in  the  complaint  that  'Hhesaid  plaintiff  per- 
formed each  and  every  of  the  covenants  and  stipulations  as 
in  the  said  contract  set  out,  and  paid  to  the  said  J.  H.  Mil- 
ler and  Frank  Cook  the  several  sums  and  all  the  money 
mentioned  in  said  contract,  according  to  the  terms  and  con- 
ditions of  the  said  contract,  and  at  the  times  therein  speci- 
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fied,  except  as  follows :  On  or  about  the day  of , 


A.  D.  187-,  and  whilst  the  said  Miller  and  Cook  were  still 
engaged  in  and  about  the  construction  of  said  buildiDg, 
Trader  cAid  contraoi,  the  liens  hereinafter  xaajotioaed  were 
filed  in  the  office  of  the  county  recorder  of  said  Ormsby 
county,  after  which  date  the  said  Miller  and  Cook,  nor 
either  of  them,  made  any  demand  upon  plaintiff,  or  appli- 
cation for  the  payment  of  any  further  sums  of  money  there- 
after accruing  upon  said  contract,  or  then  due  thereon,  but 
left  the  money  accruing  upon  said  contract,  to  wit:  the  sum 
of  one  thousand  four  hundred  and  seven  dollars  and  serentj- 
three  cents,  in  the  hands  of  plaintiff,  which  sum  of  money 
so  accruing  and  remaining  in  the  hands  of  plaintiff,  the 
plaintiff  was  at  all  times  ready  and  willing  to  pay  upon  the 
said  contract,  according  to  the  stipulations  thereof,  and 
which  said  sum  of  money  not  being  demanded  or  called  for, 
the  plaintiff  applied  in  part  satisfaction  of  said  liens  in  the 
manner  hereinafter  particularly  set  forth." 

It  is  then  alleged  that  said  Cook  and  Miller  did  not  save 
and  keep  plaintiff  free  or  harmless  from  liens  for  material 
*  and  labor  upon  the  said  building  under  the  laws  of  the 
state,  but  that,  on  the  contrary,  .they  suffered  and  per- 
mitted two  persons  named,  to  acquire,  file,  and  hold  liens 
against  said  Opera  House  building  for  material  furnished 
and  used  in  and  about  the  construction  thereof,  in  the  aggre- 
gate sum  of  two  thousand  eight  hundred  and  seven  dollars 
and  seventy-three  cents,  which  said  liens  were  decreed  agaiust 
plaintiff  and  its  said  building  on  the  twenty-seventh  day  of 
March,  1880,  and  which  said  sum,  together  with  necessary 
costs  and  attorney's  fees,  amounting  to  four  hundred  and 
fourteen  dollars  and  eighty-five  cents,  plaintiff  was  after- 
wards compelled  to  pay,  and  did  pay,  less  the  sum  of  one 
thousand  four  hundred  and  seven  dollars  and  seventy-three 
cents,  paid  out  of  moneys  in  plaintiff's  hands  belonging  to 
said  Cook  and  Miller,  and  due  to  them  upon  said  contract, 
as  before  stated. 

This  action  is  to  recover  one  thousand  eight  hundred  and 
fourteen  dollars  and  eighty-five  cents,  which  plaintiff  was 
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compelled  to  pay,  and  did  pay,  out  of  its  own  lieparate 
funds,  in  order  to  clear  its  building  of  liens, 

Bespondents,  the  sureties,  alone  appeared.  They  de- 
nrnrred  to  the  complaint  as  follows,  to  wit:  **  That  the  same 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  them,  or  either  of  them.  That  it  is  ambiguous,  un- 
intelligible and  uncertain  in  this.  That  it  appears  the  con- 
tract of  these  defendants  was  that  of  suretyship.  That  it 
appears  that  plaintiff  agreed  to  pay  the  full  sum  of  ten 
thousand  one  hundred  and  fifty-six  dollars,  in  installments 
of  five  hundred  dollars  each  week,  after  two  weeks  from 
April,  1878.  That  it  failed  to  so  pay  to  the  contractors 
said  sum,  but  retained  one  thousand  four  hundred  and  ' 
seven  dollars  and  seventy-three  cents  thereof,  in  violation 
of  said  contract,  it  appearing  that  there  was  -no  obligation  ' 
on  the  part  of  the  contractors  to  demand  the  same,  and  it 
does  not  appear  that  plaintiff  ever  offered  to  pay  the  same, 
or  that  these  defendants,  sureties,  ever  knew  or  consented 
to  such  violation  of  the  contract.  It  appears  that  plaintiff 
had  no  right  to  make  the  application  af  the  moneys  as  al- 
leged." 

The  court  sustained  the  demurrer.  Plaintiff  refused  to 
amend,  and  thereupon  the  court  ordered  judgment  in  favor 
of  defendants,  the  sureties,  for  their  costs.  This  appeal  is 
from  that  judgment,  and  it  will  be  seen  that  the  principal 
question  presented  is,  whether  the  application  of  the  four- 
teen hundred  and  odd  dollars  to  the  satisfaction  of  the  liens, 
as  stated,  instead  of  paying  it  to  the  contractors  according 
to  the  terms  of  the  contract,  released  the  sureties  from  their 
obligations  upon  the  bond. 

The  only  alleged  violation  of-  the  contract  by  the  con- 
tractors is  in  suffering  the  liens  to  be  filed  and  foreclosed. 
The  presumption  is,  therefore,  that,  in  other  respects,  it 
was  performed  according  to  its  terms.  It  follows  that  the 
building  was  fully  completed  on  or  before  July  27,  1878. 
It  is  not  stated  when  the  foreclosure  suit  was  commenced. 
It  only  appears  that  the  decree  was  made  March  27,  1880, 
and  that  the  liens  were  filed  before  the  building  was  fully 
completed,  that  is  to  say,  before  July  27,  1878.     Under  the 
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contract  all  the  money  was  to  be  paid  in  five  months  and 
one  week  after  about  the  middle  of  May,  1878;  that  is, 
about  the  twentieth  of  October,  1878.  After  the  liens  were 
filed  the  contractors  did  not  demand,  nor  did  plaintiff  pay, 
or  offer  to  pay,  the  one  thousand  four  hundred  and  odd  dol- 
lars according  to  the  contract,  although  it  was  at  all  times 
ready  and  willing  to  pay  the  same  according  to  its  stipnla- 
'  tions.  That  sum  was  never  paid  to  the  contractors,  but  it 
was  applied  in  part  satisfaction  of  the  liens,  on  or  after 
March  27,  1880,  the  date  of  the  decree  of  foreclosure. 

It  must  be  borne  in  mind  that  this  appeal  is  taken  from 
the  judgment  in  favor  of  the  sureties  alone,  and  what  fol- 
lows applies  only  to  their  liability.  We  have  nothing  to  do 
with  the  liability  of  the  contractors.  It  is  necessary  to 
settle  some  matters  of  a  preliminary  character  before  enter- 
ing upon  a  discussion  of  the  more  important  questions  pre- 
sented. 

And  first,  it  is  claimed  that  the  contract  was  broken  ou 
the  part  of  the  contractors  by  permitting  liens  to  healed,  al- 
though appellant  suffered  no  damage  by  the  mere  filing;  that 
the  contract  of  defendants  was  to  prevent  the  jtt?!?!^  of  liens. 
We  do  not  think  so.  We  think  it  was  purely  a  contract  of  in- 
demnity. It  was  *'  to  secure  the  plaintiff  and  keep  it  harmless 
from  all  liens  and  claims  of  liens."  In  other  words,  they 
agreed  that  plaintiffshould  suffer  no  harm,  injury,  or  damage 
from  any  liens  or  claims  of  liens.  It  is  not  claimed  that 
ihe  filing  was  in  any  manner  injurious.  After  the  filing  it 
may  be  said  there  was  a  liability  for  damage,  but  the  con- 
tract did  not  cover  a  mere  liability.  In  Churchill  v.  Hunt, 
3  Denio,  321,  it  is  said  that,  upon  obligations  like  this, 
**the  right  of  action  becomes  complete  on  the  defendant's 
failure  to  do  the  particular  thing  he  agreed  to  perform."  In 
Webby.  Lansing,  19  Wend.  424,  the  covenant  was  "to  in- 
demnify and  save  harmless  the  plaintiff  from  his  liability 
on  said  bond  and  mortgage,  and  to  pay  to  him  all  costs  and 
damages,"  etc.  The  court  said:  '*The  covenant  is  not 
simply  to  indemnify  and  save  harmless  against  tlie  bond, 
but  it  is  to  indemnify  and  save  harmless  the  plaintiff  from 
his  liability  on  the  bond."    It  was,  therefore,  held  that  a 
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cause  of  action  arose  when  there  was  a  legal  liabiliiy  to 
saffer  damage,  and  tliat  no  actual  damage  on  payment  need 
be  shown  in  order  to  sustain  the  action.  Upon  a  similar 
bond  it  was  so  held  in  Jones  v.  ChUds,  8  Nev.  125.  See, 
also,  Thompson  et  aL  v.  Taylor^  30  Wise.  69. 

We  think  the  contract  was  not  violated  by  permitting 
liens  to  be  filed  merely.  It  was  broken  as  soon  as  plaintiff 
was  in  any  mauner  actually  damnified  by  reason  of  liens  or 
claims  of  liens. 

It  is  also  said  that  there  is  no  good  reason  why  the  sure- 
ties should  insist  upon  a  strict  performance  of  the  contract 
on  the  part  of  appellant,  as  to  the  five  hundred  dollars 
weekly  payments,  as  a  condition  precedent  to  their  liability, 
when  their  principals,  Cook  and  Miller,  defeated  a  strict 
performance  by  their  negligence  in  not  calling  for  payments 
and  by  their  failiug  to  prevent  the  filing  of  liens  against  the 
building. 

As  before  stated,  Cook  and  Miller  agreed  to  do  three 
things,  and  plaintiff  agreed  to  do  one.  They  first  under- 
took to  finish  the  building  in  the  manner  specified  in  the 
contract,  and  to  secure  plaintiff  and  keep  it  harmless  from 
all  liens  and  claims  of  liens.  They  also  agreed  to  execute 
and  deliver  to  plaintiff  a  bond,  with  sureties,  conditioned 
that  they  should  comply  with  the  contract  then  made;  and 
in  consideration  of  the  stipulations  of  the  contractors, 
plaintiff  agreed  to  pay  Cook  and  Miller  a. certain  amount  of 
money  at  certain  stated  times.  The  building  was  finished 
and  the  bond  was  executed  according  to  contract;  but  after 
plaintiff's  failure  to  make  payments  as  agreed,  the  latter 
Buffered  damage  by  reason  of  compulsory  payment  and  sat- 
isfaction of  a  judgment  foreclosing  liens  from  which  Cook 
and  Miller  undertook  to  keep  them  harmless. 

It  will  thus  be  seen  that  plaintiff  violated  its  contract  as  to 
making  payments  before  there  was  any  breach  on  the  part  of 
the  contractors,  unless  it  is  true,  as  claimed  by  counsel  for  ap^ 
pellant,  that  section  10  of  the  lien  law  (Stat.  1875,  124)  be- 
came a  part  of  the  bond,  and  that,  under  said  section,  it  was 
plaintiff's  right  and  duty  to  apply  moneys  not  paid  to  the  con- 
tractors in  satisfaction  of  the  liens.  If  we  are  correct  thus  far, 
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it  is  unnecessary  to  decide  what  the  result  would  have  been  if 
the  contract  had  been  that  no  liens  should  be  Jiled,  or  if  it 
had  been  to  the  effect  that  plaintiff  should  be  kept  harmless 
from  all  Uability  on  account  of  liens  and  claims  of  liens;  be- 
cause, under  the  contract  which  the  bond  was  given  to  secure, 
Cook  and  Miller  did  not  stipulate  that  no  liens  should  be 
Jiledy  but  only  that  plaintiff  should  suffer  no  damage  there- 
from. It  is  not  claimed  that  plaintiff  was  injured  by  the 
filing,  and  it  therefore  follows  that  defendants,  the  sureties, 
were  not  derelict  in  not  preventing  the  same.  It  also  fol- 
lows that  they  are  not  precluded  from  insisting  upon  strict 
performance  of  the  contract  upon  the  part  of  plaintiff,  as  a 
condition  precedent  to  their  liability,  if  such  is  the  law  in 
relation  to  sureties.  Nor  is  it  true,  at  least  as  to  the  sure- 
ties, that  it  was  Cook  and  Miller's  duty  to  demand  and  call 
for  payments.  Plaintiff  agreed  to  pay  them  weekly,  and  its 
duty  was  to  do  so  or  offer  to  do  so.  Such  payment  was  the 
sole  consideration  of  defendants' promises,  and  its  entire  bur- 
den was  upon  plaintiff.  It  was  not  more  the  duty  of  Cook 
.  and  Miller  to  demand  payment  than  it  was  incumbent  upon 
plaintiff  to  demand  of  the*  former  that  they  should  finish 
the  building  according  to  the  terms  of  the  contract. 
(Bishop  on  Contracts,  sec.  700;  2  Pars,  on*  Contracts,  636.) 

It  is  next  urged  that  the  statute  above  referred  to  became 
as  much  a  part  of  the  contract  as  it  would  have  been  if  in- 
corporated in  the  contract,  and  that,  under  the  statute,  after 
the  liens  were  filed  plaintiff  had  the  right  to  retain  any  sums 
of  money  due  to  the  contractors  and  apply  the  same  in  sat- 
isfaction of  such  liens. 

Section  10  of  the  statute  provides  that  "  the  contractor 
shall  be  entitled  to  recover,  upon  a  lien  filed  by  him,  only 
such  amount  as  may  be  due  to  him  according  to  the  terms 
of  his  contract,  after  deducting  all  claims  of  other  parties 
for  work  done  and  material  furnished  as  aforesaid;  and  in  all 
<?ases  where  a  lien  shall  be  filed  under  this  chapter  for  work 
done  or  material  furnished  to  any  contractor^  he  shall  de- 
fend any  action  brought  thereupon,  at  his  own  expense;  and 
during  (he  pendency  of  such  action  the  owner  may  withhold 
from  the  contractor  the  amount  of  money  for  which  said  Uen 
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is  filed;  and  in  case  of  judgment  a:5ainst  the  owner  or  his 
property  upon  the  lien,  the  said  owner  shall  be  entitled  to 
deduct,  from  any  amount  due  or  to  become  due  by  him  to 
the  contractor;  the  amount  of  such  judgment  and  costs;  and 
if  the  amount  of  such  judgment  and  costs  shall  exceed  the 
amount  due  by  him  to  the  contractor,  or  if  the  owner  shall 
have  settled  with  the  contractor,  he  shall  be  entitled  to  re- 
cover back  from  the  contractor  any  amount  so  paid  by  him, 
the  said  owner,  in  excess  of  the  contract  price,  and  for 
which  the  contractor  was,  originally,  the  party  liable." 

It  will  be  noticed  that,  even  as  between  the  plaintiflf  and 
Cook  and  Miller,  the  statute  did  not  allow  any  portion  of 
the  contract  price  to  be  withheld  from  the  contractors  until 
.  the  suit  to  enforce  the  liens  was  pending.  But  it  nowhere 
appears  in  the  complaint  that  payments  were  made  accord- 
ing to  the  contract,  up  to  the  time  the  foreclosure  suit  was 
commenced.  It  does  not  affirmatively  appear,  therefore, 
that,  even  as  to  the  contractors,  plaintiff  was  justified  in 
withholding  any  part  of  the  contract  price.  It  may  be  that 
it  all  became  due,  under  the  contract,  before  the  suit  was 
pending  to  enforce  the  liens.  It  was  all  to  be  paid  on  or 
before  October  20,  1878,  and  the  decree  enforcing  the  liens, 
was  not  rendered  until  March  27,  1880.  Under  such  cir- 
cumstances it  is  not  improbable,  at  least,  that  the  time  for 
payment  had  expired  before  the  foreclosure  suit  was  pend- 
iog.  Plaintiff  having  had  no  right,  even  as  to  Cook  and 
Miller,  to  retain  any  portion  of  the  contract  price  until  the* 
8ait  to  enforce  the  liens  was  pending,  and  admitting,  with- 
out deciding,  that  it  had  the  same  right  as  to  the  sureties, 
after  the  pendency  of  the  suit  of  foreclosure,  it  was  neces- 
sary to  allege  and  prove,  in  an  action  against  the  sureties, 
as  a  condition  precedent  to  a  right  of  recovery,  that  suit 
was  pending  before  any  of  the  contract  price  was  withheld. 
After  admitting  its  obligation  to  make  weekly  payments,  it 
was  incumbent  upon  plaintiff  to  justify  its  failure  to  do  so  • 
in  order  to  hold  the  sureties.  It  invokes  the  statute  as  a 
justification,  but  fails  to  bring  itself  within  its  provisions; 
and  the  result  is  the  same  as  though  the  right  to  withhold 
payment  at  any  time  had  not  been  given. 
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In  tliis  connection  it  is  proper  to  consider  another  point. 
It  is  a  well-recognized  principle  that  a  surety  has  a  right  to 
the  benefit  of  any  security  which  the  creditor  has  taken; 
and  where  a  creditor  has  the  means  of  satisfaction  in  his 
hands,  upon  which  he  has  a  lien,  and  which  he  has  the 
right  to  appropriate  in  payment  of  his  demand,  and  choo&es 
not  to  retain  it,  but  suffers  it  to  pass  into  the  hands  of  the 
principal,  the  surety  to  that  extent  will  be  discharged.  Oat- 
side  of  the  statute,  was  it  the  plaintiff's  duty,  then,  or  did 
it  have  the  right,  to  retain  sufficient  of  the  contract  price 
to  satisfy  all  liens,  and  if  so,  when,  under  the  contract,  could 
it  be  withheld? 

We  have  seen  that,  under  the  statute,  plaintiff  was  not 
authorized  to  withhold  any  part  of  the  contract  price,  until 
the  suit  to  enforce  the  liens  was  pending.  It  is  equally 
plain  that  it  could  not  refuse  to  pay  according  to  the  con- 
tract, until  the  contractors  were  in  default.  Plaintiff  saw 
fit  to  promise  to  pay  a  certain  amount  weekly,  upon  condi- 
tion that  it  should  be  kept  harmless  from  liens,  and  that  a 
certain  bond  should  be  given  conditioned  as  above  stated. 
How,  then,  could  it  refuse  to  pay  as  agreed,  until,  at  least, 
some  of  the  conditions  of  the  bond  or  some  term  of  the 
contract  was  broken? 

Suppose,  after  the  completion  of  the  building  according 
to  the  contract,  after  the  liens  were  filed,  but  before  the  pend- 
ency of  an  action  for  their  enforcement,  Cook  and  Miller 
iiad  brought  suit  to  recover  the  amount  due  to  them  under 
the  contract,  and  plaintiff  had  contested  the  action  on  the 
ground  that  liens  had  been  filed  against  the  building.  The 
court  would  have  said:  **The  opera  house  association 
agreed  to  pay  on  certain  dates  which  are  past,  and  Cook  and 
Miller,  as  yet,  have  not  failed  to  comply  with  their  contract. 
At  present,  the  association  is  in  no  manner  harmed  by  rea- 
son of  the  liens.  The  contractors  have  not  yet  broken 
their  contract,  and  until  that  occurs,  payments  must  be 
made  as  agreed."  Such  being  the  case,  it  was  not  plaint- 
.  iff's  duty  to  the  sureties,  or  its  right,  under  the  contract, 
outside  of  the  statute,  to  delay  payments,  at  least  until  the 
contract  to  hold  it  harmless  from  liens  was  broken,  which 
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was  not,  so  far  as  the  complaint  shows,  nntil  February, 
1880.  Plaintiff  could  have  limited  its  obligation  to  pay,  to 
the  condition  that  no  liens  should  be  filed,  but  it  did  not 
do  so.  It  was  content  to  do  otherwise,  and  its  rights  and 
duties  must  be  tested  by  the  terms  of  the  contract  made. 

It  has  been  held  that,  if  the  maker  of  a  promissory  note 
has  funds  on  general  deposit  after  the  note  falls  due,  the  bank 
is  bound  to  apply  them  in  payment  of  the  note,  or  the  in- 
dorser  is  discharged.  (McDowell  v.  President,  etc.,  of  the 
Bank  of  Wilmington,  1  Harr.  (Del.)  369;  Dawson  et  al.  v. 
The  Real  Estate  Bank,  5  Ark.  284.)  Of  the  correctness 
of  those  decisions,  we  express  no  opinion.  It  has,  how- 
ever, never  been  held  that  such  funds  can  be  so  applied 
until  the  note  is  due,  or  the  principal  fails  to  comply  with 
his  agreement.  Until  that  time  the  depositor  has  full  con- 
trol of  his  money  or  credit.  So  in  this  case,  it  can  not  with 
any  good  reason  be  claimed  that,  outside  of  the  statute, 
there  was  a  right,  as  to  the  contractors,  or  that  as  to  the 
sureties,  there  was  any  right  or  duty,  on  the  part  of  plaint- 
iff, to  delay  payment,  at  least  until  the  contract  was  broken 
by  the  contractors. 

But  authorities  are  numerous  to  the  effect  that,  if  plaint- 
iff had  paid  the  contractors  according  to  their  agreement,  it 
could  have  held  the  sureties,  although  when  the  payments 
were  made,  stiits  to  enforce  liens  had  been  pending,  or  if, 
at  that  time,  plaintiff  had  suffered  damage  by  compulsory 
satisfaction  of  liens  filed.  (Coombs  v.  Parker  et  aL,  17 
Ohio,  291;  Perrine  v.  Fireman's  Ins.  Co.,  22  Ala.  577;  Sibley 
V.  McAllaster,  8  N.  H.  390;  Hunt  v.  Bridgman,  2  Pick.  583; 
Glazier  v.  Douglass,  32  Conn.  398;  Wright  v.  Simpson,  6 
Ves.  Jun.  73;  King  v.  Baldwin,  17  Johns.  399;  Concord  Bank 
V.  Rogers,  16  N.  H.  \&)  Pittstoion  v.  Plattsburg,  15  Johns. 
435;  Ex.  of  Baker  v.  Marshall  et  al.,  16  Vt.  524;  Price  v. 
Kirkham,  3  H.  and  C,  Eng.  Exch.  439;  Looney  v.  Hughes, 
26  N.  T.  522.). 

We  now  come  to  the  principal  question  presented :  Did 
plaintiff's  failure  to  pay  the  contractors,  as  agreed,  dis- 
charge the  sureties?  Upon  similar  facts,  we  answered. this 
question  in  favor  of  the  sureties,  in  Trudcee  Lodge  v.  Wood, 
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14  Nev.  309,  and  might  content  ourselves  with  the  conclu- 
sion there  reached,  but  shall  pursue  the  inquiry  some- 
what further.  If  there  is  any  principle  well  settled  it  is  that 
the  liability  of  a  surety  is  not  to  be  extended,  by  implica- 
tion, beyond  the  terms  of  his  contract,  which  is  sttictissimi 
juris.  **To  the  extent,  and  in  the  manner,  and  under  the 
circumstances  pointed  out  in  his  obligation,  he  is  bound, 
and  no  further.  It  is  not  sufficient  that  he  may  sustain  no 
injury  by  the  change  in  the  contract,  or  that  it  may  even  be 
for  his  benefit.  He  has  a  right  to  stand  upon  the  very  terms 
of  his  contract,  and  if  he  does  not  assent  to  anv  variation, 
and  a  variation  is  made,  it  is  fatal."  {Miller  v.  Stewart,  9 
Wheat.  703;  Smith  v.  United  States,  2  Wall.  234.) 

And  in  Ludlow  v.  Simond,  2  Cai.  Gas.  58,  the  reason 
of  the  rule  is  thus  plainly  stated :  **  This  rule  is  founded  on 
the  most  cogent  and  salutary  principles  of  public. policy 
and  justice.  In  the  complicafed  transactions  of  civil  hfe, 
the  aid  of  one  friend  to  another,  iii  the  character  of  surety 
or  bail,  becomes  requisite  at  every  step.  Without  these 
constant  acts  of  mutual  kindness  and  assistance  the  course 
of  business  and  commerce  would  be  prodigiously  impeded 
and  disturbed.  It  becomes  then  excessively  important  to 
have  the  rule  established  that  a  surety  is  never  io  be  im- 
plicated beyond  his  specific  engagement.  Calculating  upon 
the  exact  extent  of  that  engagement  and  having  no  interest 
or  concern  in  the  subject-matter  for  which  he  is  surety,  lie 
is  not  to  be  supposed  to  bestow  his  attention  to  the  trans- 
action, and  is  only  to  be  prepared  to  meet  the  contingency 
when  it  shall  arise  in  the  time  and  mode  prescribed  by  the 
contract.  The  creditor  has  no  right  to  increase  his  risk 
without  his  consent;  and  can  not,  therefore,  vary  the 
original  contract,  for  that  might  vary  the  risk."  And 
in  2  Am.  Lead.  Cas.  390,  it  is  said:  **It  is  evident, 
moreover,  that  in  order  to  a  recovery  on  a  contract  by  one 
man,  for  performance  by  another,  there  must  not  only  Lave 
been  no  assent  by  the  plaintiff  to  the  default  for  which  he 
brings  the  suit,  but  he  must  himself  have  fulfilled  every 
condition  precedent  to  the  right  of  suit.  *  *  *  But 
this  rule  is  wholly  irrespective  of  the  direction  taken  by 
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the  consideration  when  executed,  and  applies  with  the  same 
force  whether  the  suit  be  against  a  principal  or  guarantor; 
the  only  difference  being  that  the  principal  will  be  answerable 
on  a  new  implied  contract  for  whatever  he  actually  receives, 
whether  it  be  that  for  which  he  stipulated  or  not,  while  the 
liability  of  the  guarantor  is  founded  solely  on  the  original 
agreement,  and  will  not  accrue  unless  that  be  pursued  in 
every  particular.  The  requisitions  of  the  contract  may,  no 
doubt,  be  waived  or  varied  without  impairing  ot  defeating 
its  force  or  efficacy,  but  then  the  waiver  by  the  principal 
can  not  bind  the  guarantor." 

In  Bethune  v.  Bozier,  10  Ga.  240,.  the  court  say:  **We  hold 
it  to  be  the  duty  of  the  obligee  to  aver  and  prove  the  per- 
formance, not  substantially,  but  literally,  of  the  original 
agreement.  It  is  a  condition  precedent  to  his  right  of  re- 
covery." In  Bobbin  Y,  Bradley,  17.  Wend.  422,  the  defend- 
ant guaranteed  the  paper  of  Smith,  to  be  made  payable  at  a 
particular  bank.  Smith  gave  his  note  to  the  plain tiflEs,  in 
the  course  of  business  inentioned  in  the  guaranty,  but 
made  it  payable  generally,  or,  in  other  words,  without, 
specififii^g  any  place  of  payment.  And  although  the 
note  was  deposited  in  the  particular  bank,  before  it 
came  to  maturity,  it  was  held  that  the  defendant  was 
not  liable,  and  the  court  refused  to  go  into  the  inquiry 
whether  the  surety  had  been  injured,  saying  it  was  enough 
that  the  case  did  not  come  within  the  terms  of  the  contract. 
In  Maynard  v.  Boyd,  5  Md.  109,  the  court  thus  expressed 
itself:  *'The  indorsement  by  the  defendant  of  Pyfer's  notes 
to  the  plaintiff  was  based  upon  the  security  offered  by  the 
mortgage,  and  therefore  the  mortgage  may  be  regarded  as 
the  consideration  of  the  agreement  into  which  the  surety  en- 
tered when  he  consented  to  indorse  the  notes.  The  terms 
of  the  mortgage,  therefore,  must  be  strictly  complied  with 
by  the  plaintiff,  in  order  to  bind  the  defendant  as  indorser. 
One  of  these  terms  is,  there  shall  be  no  sale  of  the  mort- 
gaged property  until  default  of  the  principal  debtor  to  pay 
the  notes  upon  their  maturity.  We  think  this  part  of  the 
contract  between  the  several  parties  thereto  has  been  de- 
parted from  in  the  sale  which  has  taken  place  under  the 
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circumstanceH  detailed  in  the  evidence.  ^  *  *  But  it 
may  be  said  that,  although  this  might  have  been  a  depart- 
ure from  the  strict  letter  of  the  contract  between  the  par- 
ties; yet  it  can  not  be  shown  that  the  indorsers  were  prejti- 
diced  thereby,  or  their  liability  enlarged .  Whether  this  was 
or  was  not  the  result  of  the  premature  sale  does  not  vary 
the  question.  Any  dealings  with  the  principal  debtor  by 
the  creditor  which  amount  to  a  departure  from  the  contract 
by  which  the  surety  is  to  be  bound,  and  which,  by  possi- 
bility,  might  materially  vary  or  enlarge  the  latter's  liability 
without  his  consent,  operates  as  a  discharge  of  the  surety." 

So,  in  the  case  at  bar,  the  contract  to  pay  weekly,  which 
was  the  consideration  of  the  promise  of  the  sureties,  must 
have  been  strictly  complied  with  in  order  to  bind  them. 
We  refrain  from  making  other  quotations,  but,  in  additioD, 
the  following  authorities  will  be  found,  upon  examination, 
to  sustain  the  views  of  this  court  heretofore  and  now  ex- 
pressed upon  the  point  under  consideration:  Grieve  v. 
Smith,  23  U.  C.  (Q.  B.)  27;  Wright  v.  Rvssel,  3  Wilson  (C. 
P.)  530;  Myers  v.  Mge,  7  T.  R.  254;  Walrath  v.  Thompson, 
6  Hill,  541;  Whitcher  v.  Hall,  5  B.  &  C.  270;  Wright  v.  John- 
son, 8  Wend.  513;   Walsh  v.  Bailie,  10  Johns.  180. 

If  we  were  permitted  to  make  the  inquiry  we  could  not 
know  thnt  the  sureties  were  not  injured  by  plaintiff's  fail- 
ure to  make  the  payments  as  agreed.  It  may  be  that  Cook 
and  Miller  would  have  been  able  to  satisfy  the  liens  if 
they  had  been  paid  weekly.  It  may  be  they  required  the 
money  in  other  business  operations,  and  that  the  loss  of  it 
so  crippled  them  that  they  were  unable  to  perform  their 
agreement.  But  speculations  are  useless.  The  law  is  so 
plainly  written  on  this  subject  that  but  one  conclusion  is 
possible — which  is,  that  by  plaintiff's  own  Ixiches  the  sure- 
ties are  released. 

The  judgment  of  the  court  below  is  affirmed. 
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[No.  1,058.] 

M.   METER,   Appellant,  v.  VIRGINIA  &  TRUCKEE 
RAILROAD  COMPANY,  Respondent. 

Declarations  of  as  Agent — When  Inadmissible  in  Evidence. — The 
declarations  of  an  agent  in  charge  of  a  station  and  warehoase  belonging 
to  the  defendant,  at  the  time  the  goods  of  plaintiff  and  his  assignors  were 
burned  therein,  as  to  what  occasioned  the  fire:  Held,  upon  the  facts 
stated  in  the  opinion,  inadmissible  in  evidence. 

Instructions — Refusal  of,  when  will  be  Sustained. — Where  the  record 
on  appeal  fails  to  show  that  an  instruction  was  applicable  to  the  evi- 
dence, the  action  of  the  court  in  refusing  it  will  be  sustained  even  if  the 
reason  given  by  the  court  for  its  refusal  was  not  sufficient. 

Idem — ^Kot  Pertinent  to  Issues. — Instructions  that  are  not  pertinent  to 
any  issues  in  the  case  should  be  refused,  although  they  embody  correct 
propositions  of  law  in  the  abstract. 

Idem — Repetition  of,  when  not  Pkejudicial. — Plaintiff  complained  of  an 
instruction  given  by  the  court  of  its  own  motion:  Held,  that  even  if  it 
was  erroneous  it  could  have  done  no  harm  to  plaintiff,  because  it  waa 
but  a  repetition,  in  substance,  of  one  given  at  his  request. 

Appeal  from  the  District  Court  of  the  Third  Jadicial 
District,  Lyon  County. 

The  facts  are  stated  in  the  opinion. 

Lewis  &  Deal,  for  Appellant: 

The  points  and  authorities  cited  bj  counsel  appear  in 
the  opinion* 

B.  C.  WJiitmcm,  for  Respondent. 

By  the  Court,  Leonabd,  C.  J.  : 

It  is  alleged  in  the  complaint  herein,  that  on  the  thir- 
teenth day  of  September,  1879,  the  plaintiff  and  other  per- 
sons named  were  the  owners  of  certain  personal  property 
of  the  value  of  two  thousand  six  hundred  and  forty-nine 
dollars  and  eighty-five  cents,  which  property  was,  on  said 
day,  stored  by  defendant  in  its  warehouse,  at  the  Mound 
House,  on  the  line  of  its  road;  that  the  claims  for  damage 
of  the  other  parties  mentioned  were,  prior  to  the  com- 
mencement of  this  action,  for  a  valuable  consideration  paid 
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by  plaintiff,  sold,  assigned,  transferred,  and  set  over  to 
plaintiff;  that  defendant's  locomotives  were  so  imperfectly 
constructed  and  so  deficient  in  the  usual  and  ordinary  ap- 
pliances used  on  locomotives  to  prevent  the  escape  of  fire, 
sparks,  and  coals,  and  said  locomotives  were  so  carelessly 
run  and  managed  by  defendant's  agents,  servants,  and.  em- 
ployes, that  said  warehouse  was  fired  and  completely  de- 
stroyed by  fire  carelessly  and  negligently  dropped  and 
thrown  from  said  locomotives;  and  all  said  personal  prop- 
erty in  the  complaint  described  was  destroyed  by  said  fire, 
whereby  plaintiff  and  the  other  parties  mentioned  were 
damaged  in  the  sum  of  two  thousand  six  hundred  and  forty- 
nine  dollars  and  eighty-five  cents. 

Defendant  answered  and  admitted  that  the  warehouse 
and  the  said  property  of  plaintiff  and  his  assignors  were 
destroyed  by  fire  at  the  time  and  place  alleged;  but,  among 
other  things,  denied  all  allegations  charging  imperfect  con- 
struction of  its  engines  and  deficiency  in  the  usual  and 
ordinary  appliances  used  thereon  to  prevent  the  escape  of 
fire,  sparks,  and  coals.  It  denied  all  allegations  of  careless- 
ness or  negligence' in  running  or  managing  its  engines,  or 
that  the  fire  was  caused  by  any  act  or  omission  of  it  or  any 
of  its  agents,  employes,  or  servants;  or  that  plaintiff,  or 
any  of  his  assignors,  had  been  damaged  in  any  sum  by 
reason  of  any  carelessness  or  negligence  of  the  defendant 
or  any  of  its  agents,  servants,  or  employes.  The  verdict 
and  judgment  were  for  the  defendant.  This  appeal  is  taken 
from  an  order  overruling  a  motion  for  new  trial  and  from 
the  judgment. 

1.  It  is  urged  by  appellant  that  the  court  erred  in  refus- 
ing to  allow  witness  Burnett  to  answer  the  following  ques- 
tion, asked  for  the  purpose  of  showing  that  defendant's  en- 
gines fired  the  warehouse,  viz.:  "At  the  time  the  building 
was  burning,  did  you  make  any  statement  to  J.  E.  Shaw  as 
to  what  occasioned  the  fire?  If  so,  what  was  that  state- 
ment?" Shaw  was  one  of  the  owners  of  goods  burned,  and 
one  of  plaintiff's  assignors,  and  he  was  also  asked  to  state 
whether  or  not  Burnett  told  him,  at  the  time  the  building 
was  burning,  what  occasioned  the  fire,  and,  if  so,  what  that 
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stat/ement  was.  The  courfc  refused  to  permit  the  witness  to 
answer,  and  its  action  in  respect  to  these  questions  presents 
an  important  subject  for  our  consideration.  No  part  of 
the  evidence  admitted  is  set  out  in  the  transcript.  It  is 
only  shown  that,  at  the  trial,  '*each  party  introduced  evi- 
dence tending  to  establish  the  issues  raised  by  the  plead- 
ings;" and  it  is  agreed  that,  at  the  time  of  the  fire,  Burnett 
was  defendant's  agent,  having  charge  of  the  station  and  the 
warehouse  burned.  In  its  order  overruling  the  motion  for 
a  new  trial,  the  court  said:  "Burnett's  agency  was  confined 
to  the  charge  of  the  station  and  warehouse;  he  had  no 
charge  over  the  engines,  or  any  authority  to  run  or  manage 
them.  His  business,  as  station  and  warehouse  agent,  had 
no  connection  with  the  construction  or  the  management  of 
the  eugioes."  There  can  be  no  serious  diflference  of  opin- 
ion in  relation  to  the  law  of  evidence  touching  the  question 
in  baud,  but  it  is  oftentimes  difficult  to  apply  the  law  to 
the  facts  presented. 

Mr.  Justice  Story  thus  states  the  general  principle: 
**  Where  the  acts  of  the  agent  will  bind  the  principal,  there 
his  representations,  declarations,  and  admissions  respecting 
the  subject-matter  will  also  bind  him,  if  made  at  the  same 
time,  and  constituting  a  part  of  the  res  gestce.''  (Story  on 
Agency,  sec,  134.) 

And  in  Enos  v.  TuttU^  3  Conn.  250,  which  has  since  been 
followed  in  the  same  state,  and  been  recognized  as  sound 
law  bv  other  courts,  it  said  that  declarations  to  become  a 
part  of  the  res  gestce,  must  have  been  made  at  the  time  of 
the  act  done  which  they  are  supposed  to  characterize,  and 
have  been  well  calculated  to  unfold  the  nature  and  quality 
of  the  facts  they  were  intended  to  explain,  and  so  to  har- 
monize with  them  as  obviously  to  constitute  one  transaction. 

In  Fraitklin  Bank  v.  Navigation  Co,,  11  G.  &  J.  33,  the 
court  said:  **In  general,  declarations  or  statements  by  third 
pei-sons  are  inadmissible;  that,  however,  is  not  the  univer- 
sal principle,  and  does  not  apply  to  the  authorized  declara- 
tions or  representations  of  an  agent.  The  rule  springing 
from  the  relation  of  principal  and  agent  being  that  the  rep- 
resentations or  declarations  of  an  agent  made  in  the  course 


844       Meyer  v.  Virginia  &  TruCkee  E.  R.  Co.   [Sup.  Ct 

•  Opinion  of  the  Court — Leonard,  C.  J. 

of  and  accompanjiDg  the  transaction  which  is  the  sabject 
of  inqairy,  and,  acting  within  the  scope  and  limits  of  his 
authority,  may  be  proved.  But  it  does  not  extend  to  dec- 
larations or  statements  made  after  the  transaction,  though 
in  relation  to  it;  and  the  principle  upon  which  the  declara- 
tions or  representations  of  an  agent  within  the  scope  of  his 
authority,  are  permitted  to  be  proved  is  that,  such  declara- 
tions, as  well  as  his  acts,  are  considered  and  treated  as  the 
declarations  of  his  principal.  Whatsoever  is  so  done  by  an 
agent  is  done  by  the  principal  through  him  as  his  mere  in- 
strument. So,  whatsoever  is  said  by  an  agent,  either  in 
the  making  a  contract  for  his  principal,  or  at  the  time  and 
accompanying  the  performance  of  an  act  within  the  scope 
of  his  authority,  having  relation  to,  and  connected  with, 
and  in  the  course  of,  the  particular  contract  or  transac- 
tion in  which  he  is  then  engaged,  is,  in  legal  effect,  said 
by  his  principal,  and  admissible  in  evidence;  not  merely 
because  it  is  the  declaration  or  admission  of  an  agent,  but  on 
the  ground  that,  being  made  at  the  time  of,  and  accompanj- 
ing,  the  contract  or  transaction,  it  is  treated  as  the  declaration 
or  admission  of  the  principal,  constituting  a  part  of  the  res 
gesice,  a  part  of  the  contract  or  transaction,  and  as  binding 
upon  him  as  if  in  fact  made  by  himself.  But  declarations 
or  admissions  by  an  agiant,  of  his  own  authority,  and  not 
accompanying  *  *  *  the  doing  of  an  act  in  behalf  of 
his  principal,  nor  made  at  the  time  he  is  engaged  in  the 
transaction  to  which  they  refer,  are  not  binding  upon  the 
principal,  not  being  a  part  of  the  res  gestce,  and  are  not  ad- 
missible in  evidence,  but  come  within  the  general  rule  of 
law  excluding  hearsay  evidence;  being  but  an  account  or 
statement  by  an  agent  of  what  has  passed  or  been  done  or 
omitted  to  be  done;  not  a  part  of  the  transaction,  but  only 
statements  or  admissions  respecting  it,  and  if  they  relate  to 
anything  resting  within  his  knowledge  material  to  either 
party,  it  must  be  proved  by  his  testimony,  and  not  by  evi- 
dence of  his  mere  assertion,  which  is  no  proof  of  it." 

From  the  great  number  of  cases  bearing  upon  this  ques- 
tion, but  presenting  different  facts,  we  refer  to  the  follow- 
ing, which  establish  the  rule  as    stated  above:  Fairlie  v. 
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Hastings^  10  Ves.  Jun.  125;  Kirhftall  Brewery  Co,  v.  Furness 
Railway  Co.,  9  Law  Eep.  Q.  B.  Cas.  470;  Haynes  v.  Buttery 
24  Pick.  245;  Ashmore  v.  Penn.  8.  T.  &  T.  Co.,  38  N.  J.  L. 
14;  Byers  v.  Foioler,  14  Ark.  105;  Penn.  Bailroad  Co.  v. 
Brooks,  57  Pa.  Sfc.  343;  Magill  v.  Kauffman,  4  S.  &  E.  320; 
Franldin  Bank  v.  Coopej^  39  Me.  555;  Luby  v.  Hudson  River 
R.  Co.,  17  N.  Y.  131;  Runk  v.  Ten  Eycic,  24  N.  J.  L.  760; 
GerJce  v.  CaL  Nav.  Co,,  9  Cal.  256;  Bradford  v.  Haggerthy, 
11  Ala.  701;  V^ny  v.  The  B.  C.  R.  &  M.  R.  Co.,  47  Iowa, 
651;  Thcdlhimer  v.  Brinckerhoff,  4  Wend.  398;  Bank  of  the 
Northern  Liberties  v.  Davis,  6  W.  &  S.  289;  Pemigetoasseti 
Bank  v.  Rogers,  18  N.  H.  261;  Maury  y.  Talmadge,  2  Mc- 
Lean, 159. 

It  remains  to  apply  the  law  to  the  facts  as  they  are  pre- 
sented. There  were  two  important  facts  which  plaintiff 
was  bound  to  prove,  in  order  to  recover.  First,  that  the 
fire  was  caused  by  sparks  or  coals  from  the  defendant's 
engines;  and  second,  that  their  escape  from  the  engines 
was  due  to  the  imperfect  construction  of  the  latter,  or  the 
careless  or  negligent  management  of  the  same.  These 
were  independent,  vital  issues.  The  station  agent's  duties 
had  no  connection  with  either;  that  is  to  say,  as  to  the 
origin  of  the  fire  or  the  negligence  charged,  he  was  not  the 
inculpated  agent,  and  no  negligence  is  alleged  agaii^^t  the 
defendant  by  reason  of  his  failure  to  use  all  means  in  his 
power  to  save  the  goods.  The  interval  of  .time  that  elapsed 
between  the  escape  of  the  sparks  or  coals  from  the  engines, 
and  the  making  of  the  statement,  is  not  shown.  It  seems, 
however,  from  the  form  of  the  question,  that  it  was  while 
the  building  was  burning.  The  goods  may  have  been  de- 
stroyed at  the  time,  and,  consequently,  the  entire  injury  to 
owners  may  have  been  complete  when  it  was  made.  It  may 
be,  therefore,  that  in  any  view,  the  declaration  was  a  mere 
narration  of  a  past  transaction,  and  that  for  this  reason 
alone,  according  to  all  the  authorities,  it  was  inadmissible. 
But  whether  it  was  so  or  not,  a  question  we  do  not  decide, 
our  opinion  and  conclusion  will  be  based  upon  other  facts. 

For  many  reasons  we  are  satisfied  that  Burnett's  declar- 
ation was  inadmissible.     Under  the  circumstances  shown 
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any  declaration  by  him  as  to  the  origin  of  the  fire  could  not 
have  been  competent  testimony,  although  the  fact  of  barri' 
ing,  if  that  had  been  in  issue,  under  certain  circumstances, 
might  have  been  proven  by  the  agent's  declaration.  Under 
jjossible  conditions  a  statement  by  the  agent  of  the  fact  of 
burning  might  have  been  within  the  line  of  his  duty,  bat 
in  the  absence  of  special  authority  it  could  not  have  been 
any  part  of  his  duty,  or  in  his  power,  to  explain  how  the 
fire  originated.  It  was  Burnett's  duty  to  deliver  the  goods 
when  tjiey  were  called  for;  and  if  Shaw  had  not  known  that 
they  had  been  burned,  or  were  in  such  condition  that  they 
could  not  be  delivered,  and  had  demanded  them,  or  made 
inquiries  in  relation  to  them  which  rendered  it  necessary 
for  Burnett  to  deliver  them,  or  upon  failure  to  do  so,  to 
give  a  reason  for  his  failure,  then  any  statement  as  to  the 
cause  of  the  failure,  necessary  to  explain  the  same,  would 
have  been  admissible;  but  the  only  necessary  explanation 
would  have  been  to  the  effect  that  they  had  been  burned. 
Any  statement  beyond  that  fact  would  not  have  been  re- 
quired in  order  that  the  agent  might  perform  his  entire 
duty  to  Shaw;  and  not  having  been  engaged  in  the  perform- 
ance of  any  act  or  duty  within  the  scope  of  his  authority, 
at  the  time,  he  had  no  implied  power  to  make  any  statement 
which  the  defendant  was  under  no  obligation  to  make. 

Any  inquiry  as  to  the  origin  of  the  fire  was  of  no  conse- 
quence to  Shaw,  except  as  a  means  of  proving  one  of  the 
essential  facts  in  this  case  in  order  to  bind  the  defendant— 
a  fact  which  the  latter  was  in  no  manner  bound  to  furnish. 
A  statement  as  to  the  origin  of  the  fire  did  not  assist  Shavr 
in  obtaining  the  goods,  and  it  was  of  no  possible  benefit, 
except  as  a  means  of  establishing  defendant's  liability  as 
above  stated.  It  was,  then,  a  declaration  voluntarily  made 
by  Burnett.  It  was  outside  of  his  duty  as  agent  and  be- 
yond the  scope  of  his  authority.  If  he  had  authority  to 
state  how  the  fire  originated,  under  the  circumstances 
shown,  he  had  power,  also,  to  declare  that  the  engines  were 
carelessly  managed  or  improperly  constructed.  Such  dec- 
larations would  not  have  been  necessary  for  the  proper  dis- 
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charge  of  his  duties  to  Shaw,  and  he  had  no  implied  au- 
thority to  make  them,  and  thereby  bind  the  defendant. 

This  is,  perhaps,  a  suflScient  answer  to  appellant's  claim 
of  error  upon  this  point,  but  there  are  others,  some  of 
which  we  proceed  to  state. 

It  is  not  shown  that  Burnett  at  the  time  the  declaration 
was  made,  was  engaged  in  the  performance  of  any  act  or 
duty  imposed  upon  him  by  his  employment,  or  that  it  was 
made  in  pursuance  of  any  duty  as  agent.  True,  he  was 
agent,  and  as  such,  had  charge  of  the  station  and  ware- 
house ;  but  for  aught  that  appears,  he  ivas  doing  nothing  as 
agent,  either  within  or  without  the  line  of  his  duty.  •  He 
and  Shaw  may  have  been  standing  idly  by,  or  sitting  down 
at  a  safe  distance  from  the  scene  of  conflagration.  The 
statement  may  have  been  a  casual  remark  made  by  the 
agent  of  his  own  motion,  or  it  may  have  been  made  in 
reply  to  a  question  asked  by  Shaw  for  the  purpose  of  grat- 
ifying his  curiosity,  or  of  acquiring  informatiqn  which  nei- 
ther the  defendant  nor  its  agent  was  under  any  legal  or 
moral  obligation  to  impart.  In  Frmildin  Bank  v.  Steward, 
37  Me.  524,  the  witness,  at  the  request  of  Steward,  called 
at  the  bank  and  inquired  of  the  cashier  if  a  note,  on  which 
Steward  was  surety,  had  been  paid,  and  the  cashier  replied 
that  it  had  been.  Witness  communicated  the  answer  to 
Steward,  who  then  gave  up  security  held  by  him,  and  the 
maker  of  the  note  thereafter  became  insolvent.  The  court 
held  that  it  was  not  the  duty  of  the  bank  to  communicate 
such  information  further  than  it  was  to  be  ascertained  from 
its  records  and  papers,  and  said:  "Such  communications 
are  matters  of  courtesy  and  convenience,  not  of  right. 
Being  no  more  matters  of  duty  on  the  part  of  a  bank  than 
on  the  part  of  an  individual,  its  cashier  can  not  be  consid- 
ered its  official  or  authorized  agent  to  make  them,  unless 
they  constitute  a  part  of  some  transaction  performed  at  the 
time  of  making  them." 

And  although  in  Uynds  v.  Hays,  supra,  it  was  decided 
that  it  was  a  part  of  the  official  duty  of  a  bank  manager  to 
deliver  bills  that  had  been  paid,  lohen  called  upon  so  to  do; 
that  his  failure  to  do  so  when  demanded  was  an  a<it  for 
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which  the  bank  was  responsible,  and  that  the  manager's 
declarations  at  the  time,  in  explanation  of  the  failure,  was  a 
part  of  the  act,  and,  consequently,  admissible  in  evidence; 
still,  the  court  said:  ''The  declarations  of  an  agent  made 
while  actually  transacting  for  his  principal  the  business  to 
which  the  declarations  relate  are  admissible  only  because 
they  are  part  of  the  res  gestce  and  are  proper  for  a  correct 
understanding  of  the  acts.  They  are  said  to  be  verbal  acta. 
But  the  oral  admissions  of  even  a  party  are  often  loosely  and 
inconsiderately  made,  and  are  then,  in  the  very  nature  of 
things,  very  unreliable  evidence,  and  it  is  not  certain  that 
justice  would  not  often  be  better  attained  without  them. 
We  do  not  think  it  would  be  wise,  at  any  rate,  to  extend  the 
rule  so  as  to  make  evidence  of  the  admissions  of  the  agent 
when  not  engaged  in  the  business  which  the  admissions 
tend  to  explain.  A  man  does  not  weigh  his  own  casual  ob- 
servations, and  is  very  liable  to  be  misunderstood.  It  is 
enough  to  hold  him  responsible  for  his  own  words,  without 
also  charging  him  with  those  of  his  agent,  who  is  not  em- 
ployed to  bind  him  by  utterances,  except  in  connection  with 
business,  and  while  it  is  being  done.  .(-^^  see  Garth  v: 
Howard,  8  Bing.  453.) 

Pool  V.  Bridges,  supra,  was  an  action  of  trover  against  a 
deputy  sheriff  who  attached  wool,  etc.,  as  the  property  of 
one  Scholfield.     Plaintiff  claimed  it,  and  at  the  trial  a  wit- 
ness was  permitted  to  testify  that  the  plaintiff  called  on 
Scholfield  about  a  week  before  he  absconded,  to  ascertain 
what  progress  he  made  in  manufacturing  his  wool;  and  that 
Scholfield  then  showed  him  wool,  yarn,  and  booking,  which 
he  said  were  plaintiff's,  and  which  plaintiff  examined;  and 
that  the  wool,  etc.,  thus  showy  were  the  same  that  were  at- 
tached by  the  defendant.     Upon  these  facts  the  court  said: 
**The   property  in   question   is    supposed    to   have    been 
in  the  possession  and  under  the  control  of  Scholfield.    It 
appears,  also,  that  it  was  so  situated  in   regard   to  other 
property  of  the  same  kind  belonging  to  Scholfield  himself, 
or  to  other  persons,  that  none  but  Scholfield  could  distin- 
guish them.     If  he  had  been  heard  to  say  tlmt  the  particular 
parcel  in  question  belonged  to  the  plaintiff,  without  being  enr 
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gaged  in  any  transaction  relating  to  the  property ^  this  tomdd  he 
mere  declaration  and  hearsay.  But  if  he  was  then  employed 
in  any  act  respecting  the  goods,  such  as  separating  differ- 
ent parcels  for  the  purpose  of  distinguishing  what  belonged 
to  one  person  and  what  to  another^  what  he  said  while  he 
was  doing  it  would  be  considered  as  a  part  of  the  trans- 
action, and  admissible  in  evidence.  It  would  be  like  label- 
ing the  goods  with  the  name  of  the  owner,  which  though 
in  one  sense  a  declaration,  yet  would  be  construed  an  act 
indicative  of  proprietorship  of  the  goods."  "Declarations 
standing  by  themselves  are  hearsay;  there  must  be  some 
main  fact  or  act,  which  is  itself  admissible  in  evidence." 
{Lund  V.  Inhabitants,  etc,,  supra,  and  Mason  v.  Croom,  24 
Ga.  216;  Mateer  v.  Brown,  1  Gal.  224.) 

So  in  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  28  N.  Y. 
160,  this  language  is  used  by  the  court:  "As  principal  evi- 
dence it  was  incompetent,  being  the  declaration  of  a  third 
person,  who,  though  an  agent  of  the  defendants,  was  not 
then  engaged  in  the  performance  of  any  act  relating  to  his 
agency,  so  as  to  bring  the  case  within  the  rule  which  allows 
the  declarations  of  an  agent  as  part  of  the  res  geslce.'' 

Roberts  v.  Burks,  12  Am.  Dec.  325,  was  trover  against  four 
defendants.  Two  of  them  were  the  owners  of  a  warehouse, 
and  the  other  two  did  business  for  them  as  warehouse 
agents. .  The  only  testimony  adduced  to  charge  the  owners 
was  the  acknowledgment  of  the  agents  that  the  goods  were 
in  the  warehouse,  and  that  they  had  taken  them  Out  and 
shipped  them  aboard  of  a  boat  belonging  to  the  owners  of 
the  warehouse,  and  at  their  order,  to  make  up  a  deficiency 
in  the  load.  We  quote  from  the  opinion:  "The  principle 
that  the  declarations  or  confessions  of  an  agent,  except  they 
be  made  at  the  time  and  compose  a  part  of  the  acts  done  by 
him  for  his  principal  within  the  scope  of  his  authority,  can 
not  be  given  in  evidence  to  charge  the  principal,  is  too  well . 
settled  to  need  authority  to  support  it.  The  confessions  of 
the  agents  in  this  case  do  not  appear  to  have  been  made  at 
the  time  of  doing  the  acts,  nor  does  it  appear  that  they  were 
executing  any  authority  given  them,  except  by  their  own 
declarations.     The  evidence  was,  therefore,  incompetent  as 
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to  the  keepers  of  the  warehouse  and  insufficient  to  warrant 
a  verdict  against  them." 

Bnt  it  is  urged  that  the  declaration  was  admissible  be- 
cause it  was  a  part  of  the  agent's  right  and  duty  to  make  it, 
and,  consequently,  that  he  had  authority  so  to  do  and  to 
bind  defendant  thereby. 

Let  us  admit  that  an  agent  authorized  to  conduct  a  busi- 
ness enterprise  is  to  be  regarded  as  empowered  to  take  all 
steps  necessary  to  carry  on  the  business;  that  there  is  an 
implied  authority  to  do  all  things  necessary  for  the  protec- 
tion of  property  intrusted  to  his  keeping,  or  f or  f ulfilliug  a 
duty  which  he  has  to  perform;  that  an  agent's  admissions 
bind  his  principal  if  the  former  is  delegated  to  conduct 
business  of  such  a  nature  that  its  due  and  ordinary  prose- 
cution requires  admissions  to  be  made  by  him  in  the  exer- 
cise of  the  discretion  which  it  is  his  duty  to  use  in  conduct- 
ing the  business  intrusted  to  him.  Still,  none  of  these 
principles  justify  the  admission  of  the  agent's  statement  in 
this  case.  Burnett  had  charge  of  the  warehouse  and  of 
the  goods.  Presumably  his  duty  was  to  protect  the  goods 
and  deliver  them  to  the  owners  when  demanded,  upon  pay- 
ment of  charges  due;  and  if  for  any  reason  he  was  unable 
to  deliver  them  upon  demand,  it  is  probably  true  that  a 
failure  to  do  so  would  have  been  an  ac^,  and  that  declara- 
tions necessary  for  a  proper  explanation  thereof  would 
have  been  admissible,  if  made  at  the  time.  But  it  is  not 
shown  that  there  was  a  demand  or  inquiry  prior  to  the 
statement,  or  that  when  the  latter  was  made,  any  proper 
explanation  was  required  by  Shaw,  in  order  that  he  might 
know  just  how  the  goods  were  situated,  and  that  they  could, 
not  be  delivered.  It  certainly  was  not  the  agent's  ^aij  to 
make  delivery  without  request  so  to  do;  and  it  was  not  his 
duty  to  make  explanation  of  the  cause  of  inability  to  de- 
liver, if  Shaw  was  already  aware  of  it.  Until  delivery  be- 
came a  duty  there  was  no  failure  on  the  agent's  part;  con- 
sequently, there  was  no  act  to  be  qualified  or  explained, 
and  for  this  reason  the  statement  was  incompetent. 

Three  cases  are  cited  by  appellant  in  support  of  the  claim 
that  it  was  the  agent's  right  and  duty  to  state  not  only  that 
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the  goods  were  burned,  but,  also,  as  to  the  origin  of  the 
fire. 

The  first  is  Morse  v.  Conn.  Rivet'  Railroad  Co,,  6  Gray,  450. 
The  case  shows  that  the  next  morning  after  a  trunk  had 
been  lost,  in  accounting  for  it,  upon  inquiry  made  by  the 
owner,  or  in  his  behalf,  the  conductor  or  baggage-master 
told  the  witness  that,  the  night  before,  a  gentleman  stepped 
UQ  and  claimed  and  took  a  trunk  of  the  same  description. 
But  the  same  morning,  the  station  agent  told  the  witness 
that  be  thougbt  the  trunk  was  carried  to  Northampton,  the 
night  before,  with  other  baggage.  At  the  trial  the  court  re- 
fused to  allow  the  facts  above  stated  to  be  given  in  evidence. 
This  was  held  to  have  been  error,  and  the  court  said:  "It 
was  part  of  the  duty  of  those  agents  to  deliver  the  baggage 
of  passengers  and  to  account  for  the  same  if  missing,  pro- 
vided inquiries  for  it  were  made  within  reasonable  time. 
These  declarations  were,  therefore,  made  by  them  as  agents 
of  the  defendants,  within  the  scope  of  their  agency  and 
while  it  continued."  The  distinctions  between  that  case  and 
this  are  so  apparent  that  comment  is  unnecessary.  For 
aught  that  appears,  it  may  have  been  proven  that  it  was  a 
part  of  the  agentls  duty  to  account  for  missing  baggage.  If 
so,  that  fact  was  decisive  against  the  defendants.  But  at 
all  events,  it  was  his  duty  to  deliver  the  baggage  of  passen- 
gers when  called  for,  and  it  is  shown  that  inquiries  were 
made  on  behalf  of  the  plaintiff  in  relation  to  the  same. 
Under  such  circumstances  it  may  well  be.  said  that  failure 
to  deliver  was  an  ojct,  and  that  statements  made  by  him  ex- 
planatory thereof,  were  a  part  of  the  res  gestoe  and  admissible. 
But  in  the  case  at  bar,  as  we  have  seen,  it  is  not  shown  that 
Shaw  demanded  the  goods,  or  expected  to  receive  them,  or 
that  the  agent  was  at  the  time  in  any  manner  engaged  in  the 
performance  of  any  duty  required  of  him,  or  that  he  wa^ 
empowered  to  make  the  declaration,  or  that  it  was  neces- 
sary for  the  proper  discharge  of  his  duties. 

The  second  case  is  Bnrnside  v.  Grand  Trunk  R,.  Co,,  47 
N.  H.  554,  and  the  principle  decided  is  the  same  as  in  the 
one  just  referred  to.  Commenting  upon  this  case  in  Packet 
Co.  V.  C lough,  20  Wall.  541,  the  court  said:  **It  simply 
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decides  that  the  statement  of  the  general  freight  agent,  as 
to  the  condifcioQ  of  goods  delivered  to  him  for  transporta- 
tion, made  while  the  goods  are  still  in  transit,  or  while  the 
duty  of  the  carrier  continues,  are  admissible  in  evidence 
against  the  company.  This  was  a  case  of  a  contract  unexe- 
cuted, and  while  it  remained  unexecuted,  the  agent  had 
power  to  vary  it;  had  in  fact  complete  control  over  it.  The 
transaction  was  still  depending,  and  the  agent  was  still  jn 
the  execution  of  an  act  which  was  within  the  scope  of  his 
authority."  It  was  the  defendant's  duty  under  a  contract 
to  deliver  certain  bags  at  Milwaukee,  and  it  was  the  agent's 
duty  to  see  that  the  contract  was  carried  out.  The  bags 
were  delivered  to  the  agent  for  tratisportation  in  August, 
1862,  and  in  April,  1863,  plaintiff  applied  to  the  agent  for 
information  concerning  them.  The  agent  told  him  he  had 
ascertained  they  were  at  Sarnia,  in  defendant's  depot,  under 
a  large  lot  of  flour.  It  was  plainly  within  the  agent's 
authority  and  the  line  of  his  duty  to  find  and  forward  the 
property  at  the  time  the  plaintiff  applied  to  him,  and  his 
statement  explanatory  of  defendant's  failure  to  comply  with 
its  contract  was  undoubtedly  admissible  as  part  of  the  res 
gesice. 

The  third  case.(iiane  v.  Railroad  Co.,  112  Mass.  462)  is 
of  the  same  nature,  and  the  principles  decided  are  identical 
with  those  enunciated  in  the  sixth  of  Gray. 

The  court  did  not  err  in  rejecting  the  agent's  statement. 

2.  It  is  claimed  the  court  erred  in  refusing  to  in- 
struct the  jury  that,  if  they  believed  from  the  evidence, 
a  locomotive  engine,  properly  constructed  "and  skillfully 
managed,  would  not  set  fire  to  a  building  near  the  railroad 
track,  or  to  inflammable  material  that  could,  when  set  on 
fire,  communicate  fire  to  such  building;  and  that,  if  they 
believed  from  the  evidence,  plaintiff's  property  was  de- 
stroyed by  fire  or  sparks  from  defendant's  engines,  without 
fault  or  negligence  on  the  part  of  plaintiff  or  his  assignors, 
they  would  find  for  the  plaintiff. 

The  reason  assigned  by  the  court  for  refusing  to  give  this 
instruction  was,  that  there  was  no  evidence  of  any  inflam- 
mable material  that  did,  or  could,  if  ignited,  communicate 
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fire  to  the  buildiDg.  There  is  nothing  before  us  to  show 
there  was  any  evidence  that  an  engine,  properly  con- 
strncted  and  skillfolly  managed,  would  not  set  fire  to  a 
bnilding  or  to  iDflammable  material  along  the  track.  The 
instruction,  therefore,  may  have  been  properly  refused, 
even  though  the  reason  given  by  the  court  was  not  suffi*- 
cient.  {Fulton  v.  Daijy  8  Nev.  84.)  Every  presumption  is 
in  favor  of  the  action  of  the  court,  and  if  there  was  error 
it  must  be  shown. 

3.  Appellant  objects  to  the  second  instruction  given  for 
respondent,  to  the  effect  that,  under  the  pleadings,  the 
jury  should  find  for  the  defendant,  if  they  believed  from 
the  evidence  that  its  engines  were  properly  constructed  and 
carefully  run.  The  point  of  objection  is,  that  the  require- 
ment of  slcill  in  the  management  of  engines  was  ignored. 
We  deem  it  unnecessary  to  declare  whether  or  not  an  en- 
gine can  be  carefully  run  or  managed,  so  far  as  the  defend- 
ant is  concerned^  in  the  absence  of  sldll  on  the  part*  of  the 
engineer.  The  defendant  was  not  charged  with  unslcHlful 
management  of  the  engines.  It  is  only  alleged  in  the  com- 
plaint that  the  engines  were  carelessly  and  negligently  run 
and  managed.  If  there  is  a  distinction  between  carelessly 
running  an  engine  and  unskillfully  running  it  (a  question 
we  do  not  decide),  proof  of  the  latter  fact  was  not  admis- 
sible under  the  pleadings,  and  an  instruction  that  the  de- 
fendant was  bound  to  manage  its  engines  skillfully  would 
Lave  been  error.  Instructions  that  are  not  pertinent  to  any 
issues  in  the  cause  should  be  refused,  although  they  em- 
body correct  propositions  of  law  in  the  abstract.  (Cordin  v. 
8.  F,  and  S.  J,  B.  B.  Co.,  36  Gal.  410.) 

4.  Complaint  is  made  because  the  court  instructed  the 
jury  that  the  defendant  was  required  to  use  the  ''best  gen- 
erally knoum  practical  appliances  within  its  reach,"  to  pre- 
vent the  destruction  of  the  property  by  fire. 

We  shall  not  consider  this  instruction  with  a  view  of  as- 
certaining whether  it  is  or  is  not  correct  in  principle.  The 
defendant  was  only  charged  with  negligence  in  failing  to  use 
engines  having  the  usual  and  ordinary  appliances  for  prevent- 
ing the  escape  of  fire;  and  at  the  request  of  plaintiff,  the 
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court  charged  the  jury  that  "the  defendant  was  required  to 
use  the  best  known  appliances  to  prevent  injury  to  others 
from  fire,  and  to  employ  careful  and  competent  engineers;  and 
a  railroad  company  which  fails  to  use  the  best  generaUy  known 
practical  appliances  within  its  reach,  to  prevent  the  destruc- 
tion of  property,  does  not  exercise  the  care  of  a  man  of  com- 
mon prudence."  The  instruction  complained  of,  given  by 
the  court  of  its  own  motion,  even  though  it  was  wrong, 
could  have  done  no  harm  to  plaintiff,  because  it  was  but  a 
repetition,  in  substance,  of  the  one  given  at  his  request. 

We  find  no  error  in  the  record,  and  the  order  and  judg- 
ment appealed  from  are  affirmed. 


[No.  1,057.] 

A.  D.  TEEADWAY,  Eespondent,  v.  JONAS  WILDEE, 

Appellant. 

Findings  of  Jury  upon  Special  Issues — Peesumptions. — Where  an 
equitable  defense  is  raised  and  a  jury  is  called  **  to  aid  the  court  in  its 
findings  of  fact"  upon  certain  special  issues  stated:  Held^  that  it  will  be 
inferred  that  all  other  questions  of  fact  were  reserved  for  the  considera- 
tion of  the  court  without  the  aid  of  the  jury. 

Parol  Agreement  to  Convey  Land — When  Evidence  to  Prove  is  Ib- 
RELEVANT— Purchase  op  Trees  and  Shrubs. — Defendant  sought  to 
prove  a  parol  agreement  upon  the  part  of  plaintiff  to  convey  certain  lands 
upon  the  issuance  to  him  of  a  paten t,  and,  for  that  purpose,  offered  to 
show  that  while  he  was  in  possession  of  the  land  the  plaintiff  parchased 
from  him  some  fruit-trees  and  shrubs  growing  upon  the  land  and  caased 
them  to  be  removed  therefrom:  Held,  that  this  evidence  was  discon- 
nected with  the  question  relative  to  the  agreement;  that  it  did  not  tend 
to  establish  its  existence,  and  that  it  was  properly  refused. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

N.  Soderberg^  for  Appellant: 

I.  All  the  essential  facts  must  be  found  by  a  special  ver- 
dict in  order  to  enable  the  court  to  give  a  judgment  of  law 
upon  the  matter  in  issue.  (Proffatt  on  Jury  Trial,  sees. 
436,  437;  Rex  v.  Plummer,  12  Mod.  628;  Lodge  v.  Jennii^, 
Gilbert's  Eq.  255.) 
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II.  The  findings  do  not  support  the  judgment.  The 
issues  made  by  the  answer  were  material.  Upon  most  of 
them  the  findings  are  silent.  {Davis  v.  Caldwell,  12  Cal. 
125;  Phipps  V.  Harlan,  53  Id.  83;  Johnson  v.  Squires ,  Id. 
37;  Shaw  Y.  Wandesforde,  Id.  300.) 

'  III.  Every  error  in  the  court  below  in  the  rejection  of 
evidence  is  prima  facie  an  injury,  and  it  rests  with  the  other 
party  clearly  to  show  that  no  harm  could  have  been  or  was 
done  by  the  error.  (Jackson  v.  F,  B.  Water  Co.,  14  Cal.  18; 
Table  M.  T,  Co.w.Stranahan,  20  Id.  198;  Carpervtder  v.  Wil- 
liamson,  25  Id.  167;  NonooodY.  Kenfield,  30  Id.  393.) 

IV.  The  rejected  evidence  corresponded  with  the  allega- 
tions in  the  answer,  and  was  confined  to  one  of  the  points 
in  issue.  It  was  tiie  best  circumstantial  evidence  of  which 
the  fact  in  issue  was  susceptible.  It  was  relevant,  for  it 
conduced  to  the  proof  of  a  pertinent  hypothesis  in  the  case. 
Its  tendency  was  to  make  one  of  the  propositions  at  issue 
probable.  (1  Best,  on  Ev.  2:  1  Whart.  on  Ev.,  sees.  20,  21, 
27,  45;  Ins.  Co.  v.  Welde,  11  Wall.  438.) 

A.  C.  Ellis,  for  Bespondent: 
No  brief  on  file. 

.   By  the  Court,  Belknap,  J . : 

This  is  the  fourth  appeal  in  this  case.  (8  Nev.  91;  9  Id. 
67;  12  Id.  108.)  The  plaintiff  acquired  the  title  of  the 
government  to  the  premises  on  the  tenth  day  of  May,  1866. 
Within  five  years  from  this  date  he  brought  thisiiction  of 
ejectment.  Defendant  pleaded  an  equitable  defense,  to  the 
effect,  that  at  the  time  proceedings  were  instituted  by 
plaintiff  to  acquire  the  patent  defendant  was  the  owner  of 
the  possessory  right  to  the  premises  and  entitled  to  pre- 
empt the  same;  that  in  consideration  of  these  facts,  and  of 
his  agreeing  to  pay  plaintiff  the  proportionate  share  of  the 
expenses  of  acquiring  title  to  a  tract  of  land,  of  which  the 
premises  in  controversy  were  parcel,  and  interposing  no  ob- 
jection to  the  application  for  patent,  plaintiff  agreed  to 
convey  unto  defendant  upon  the  issuance  of  the  patent  the 
premises  described  in  the  complaint. 
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Tbe  case  turned  upon  the  question  'whether  such  an 
agreement  had  been  made,  and  a  jury  to  whom  the  inter* 
rogatory  was  submitted. answered  in  the  negative.  Other 
special  issues,  bearing  directly  upon  the  alleged  agreement, 
were  submitted,  but  the  court  instructed  the  jury  that  if 
they  should  find  that  the  agreement  set  up  in  the  answer 
had  not  been  made,  it  would  be  unnecessary  to  answer 
other  interrogatories.  Agreeably  to  the  instruction,  the 
jury  found  no  other,  fact. 

The  finding  thus  made  appellant  claims  is  a  special  ver- 
dict of  the  jury,  and  as  such  special  verdict  is  defective  in 
not  finding  other  and  further  facts  sufficient  to  support  the 
the  judgment.  The  record  refutes  the  theory  that  the  find- 
ing of  the  jury  was  a  special  verdict,  and  shows  it  to  have 
been  a  finding'upon  one  particular  issue. 

A  jury  was  called  at  appellant's  request,  not  to  try  gen- 
erally the  facts  at  issue^  but  ''to  aid  the  court  in  its  find- 
ings of  fact"  upon  certiain  special  issues  stated.  (Tran- 
script, p.  22.)  Prom  this  language  we  must  infer  that  the 
jury  were  called  to  determine  only  those  special  issues  which 
were  submitted  to  them,  and  that  all  other  questions  of  fact; 
were  reserved  for  the  consideration  of  the  court,  without 
the  aid  of  the  jury. 

The  other  exception  arose  upon  the  exclusion  of  evidence 
to  prove  that  after  plaintiff  had  obtained  the  patent,  he  pur- 
chased from  the  defendant  some  fruit-trees  and  shrubs 
growing  upon  the  land,  and  caused  them  to  be  removed 
therefrom.  The  court  sustained  an  objection  to  the  evi- 
dence, upon  the  ground  that  it  was  immaterial  under  the  is- 
sues. The  only  question  left  in  the  case  was  the  existence 
or  non-existence  of  the  agreement  to  convey  the  premises 
to  appellant.  If  this  evidence  tended  to  prove  such  an 
agreement,  or  constituted  a  link. in  the  chain  of  proof,  it 
was  material,  and  should  have  been  received.  If,  however, 
the  fact  sought  to  be  proved  by  the  rejected  evidence  was 
incapable  of  aflfordiug  any  reasonable  presumption  or  in- 
ference as  to  the  disputed  fact,  it  was  properly  excluded. 
We*  do  not  think  this  evidence  would  have  conduced  to  es- 
tablish the  existence  of  the  agreement  in  controversy. 
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The  fact  of  the  porohase  by  plaintiff  of  trees  and  shrubs 
growing  upon  the  land  was  so  completely  disconnected  from 
the  question  relating  to  the  agreement  that  the  jury  should 
not  have  been  allowed  to  have  inferred  the  existence  of  one 
from  proof  of  the  other. 

Judgment  affirmed. 


[No.  1,097.] 

THE  STATE  OF  NEVADA,  ex  rel.  R.  H.  SCOTT,  v. 
W.  A.  TROUSDALE,  Auditor  of  Humboldt  County, 
Respondent. 

Long-term  County  Commissioners — Salar*  op  Reottlated  by  Salary  Acjt. 
The  compensation  of  county  commissioners  is  regulated  by  the  provisions 
of  the  salary  act.     (Stat.  1879,  133.) 

Idem — Mileage. — The  provision  allo'^ng  mileage  in  the  former  law  was  in- 
tended as  a  part  of  the  compensation  of  commissioners  for  their  services. 
The  language  of  the  salary  act  that  the  salaries  fixed  **  shall  be  in  full 
for  all  services,"  excludes  the  idea  that  the  legislature  intended  to  allow 
the  former  provision  upon  that  subject  to  stand. 

Acceptance  op  an  Office — Not  a  Contract. — No  contract  is  created  be- 
tween the  government  and  the  officer  by  his  acceptance  of  the  office. 

Application  for  mandamua  before  the  Snpreme  Court. 
The  facts  are  stated  in  the  opinion. 
M.  8.  Bonnijield  and  T,  W,  W.  Davies^  for  Belator. 
No  appearance  for  Bespondent* 

By  the  Court,  Belknap,  J. : 

At  the  general  election  held  in  November,  1878,  relator 
was  elected  a  county  commissioner  of  the  county  of  Hum- 
boldt for  the  period  of  four  years  from  the  first  Monday  in 
January,  1879.  He  duly  qualified,  and  on  the  last-named 
day  entered  upon  the  duties  of  his  office,  and  has  ever  since 
continued  to  perform  the  same. 

At  the  first  meeting  of  the  board  of  county  commis- 
sioners in  the  year  1879,  the  compensation  of  its  members 
was  fixed  at  six  hundred  dollars  per  annum,  payable  in 
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.  eqaal  quarterly  piayments  of  one  hundred  and  fifty  dollars. 
The  board  allowed  relator's  claim  for  services  for  the 
quarter  year  ending  June  30,  1881,  at  the  rate  then  fixed, 
together  with  mileage.  Afterward  the  respondent,  who  is 
the  recorder  and  ex  officio  the  auditor  of  Humboldt  county, 
refused  to  allow  the  same  for  the  reason  that  the  statute 
under  which  relator's  compensation  had  been  fixed,  and 
which  permitted  him  to  receive  for  his  services  not  exceed- 
ing ihef  sum  of  six  hundred  dollars  per  annum,  together 
with  mileage,  (sec.  3086,  Com  p.  Laws),  had  been  repealed 
by  the  act  of  March  11,  1879,  commonly  known  as  the 
salary  act.     (Stats.  1879,  133.) 

This  act  by  its  first  section  provides  that  "From  and 
after  the  first  Monday  in  January,  1881,  the  following 
named  officers  of  the  several  named  counties  in  this  state 
shall  receive  the  following  annual  salaries,  whi^h  shall  be 
in  full  for  all  services,  and  all  ex  officio  services  required  of 
them."  The  succeeding  sections  are  severally  devoted  to 
the  affairs  of  each  county  of  the  State. 

The  seventh  section  provides  that  each  of  the  commis- 
sioners of  Humboldt  county  shall  receive  the  sum  of  five 
hundred  dollars. 

'  The  auditor  claims  that  the  compensation  of  the  commis- 
sioners is  regulated  by  the  provisions  of  the  last-mentioned 
law,  rather  than  by  the  law  in  force  at  the  time  'the  board 
met  in  January,  1879,  and  admits  that  relator  is  entitled  to 
one  fourth  of  five  hundred  dollars  for  his  quarter-year  serv- 
ices, ending  June  30,  1881,  but  not  to  mileage. 

The  views  of  the  auditor  are  correct.  The  language  of 
the  first  section  of  the  salary  act,  above  quoted,  is  too  plain 
to  admit  of  construction.  If  the  legislature  intended  to  ex- 
clude long-term  county  commissioners,  elected  at  the  elec- 
tion of  1878,  from  the  operations  of  the  general  salary  law, 
and  to  have  continued  their  compensation  at  the  rate  there- 
tofore established  during  the  continuance  of  the  term  for 
which  they  were  elected,  language  expressive  of  such  inten- 
tion should  have  been  employed. 

^    The  law,  as  it  stands  upon  the  statute  book,  applies  to  all 
bounty  officers,  irrespective  of  the  time  of  their  elect-ion, 
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and  we  can  not,  in  defiance  of  its  language,  interpolate  any 
exception  to  its  provisions.  The  provision  allowing  mileage 
in  the  former  law  was  intended  as  part  of  the  compensatioii 
of  commissioners  for  their  services.  Mileage  is  not  men* 
tioned  in  the  present  law,  but  the  language  of  the  first 
sectiou,  providing  thafc  the  salaries  fixed  ''  shall  be  in  full  fot 
all  services,"  excludes  the  idea  that  the  legislature  intended 
to  allow  the  former  provision  upon  that  subject  to  stand. 

It  is  also  said  that  the  law  of  1879  is  obnoxious  to  the 
objection  that  it  impairs  the  obligation  of  a  contract,  con- 
trary to  the  prohibition  of  the  constitution  of  the  United 
States. 

Under  analogous  facts  the  same  objection  was  made  by 
the  mayor  of  Philadelphia  to  an  ordinance  of  the  council  of 
that  city  reducing  his  salary.  The  court  determined,  in 
accordance  with  every  well-considered  case  upon  the  sub- 
ject, that  no  contract  was  created  between  the  government 
and  the  officer  by  his  acceptance  of  the  office.  The  court 
said :  *'  These  services  rendered  by  public  officers  do  not,  in 
this  particular"  (that  of  compensation),  **  partake  of  the  na- 
ture of  contracts,  nor  have  they  the  remotest  affinity  thereto. 
As  to  stipulated  allowance,  the  allowance,  whether  annual; 
per  diem,  or  particular  fees  for  particular  services,  depends 
on  the  will  of  the  law-makers;  and  this  whether  it  be  the 
legislature  of  the  state  or  a  municipal  body  empowered  to 
make  laws  for  the  government  of  a  corporation.  This  has 
been  the  universal  construction.  *  *  *"  {Commonwealth 
V.  Bacon,  6  Serg.  &  E.  322.) 

The  subject  received  a  very  thorough  investigation  in  the 
case  of  Connor  v.  The  City  of  New  York,  2  Sandf.  355.  In  that 
case  the  compensation  of  the  plaintiff,  the  clerk  of  the  city 
and  county  of  New  York,  was  changed  by  an  act  of  the  leg- 
islature so  as  to  take  effect  during  his  term  of  office.  The 
court  considered  that  there  was  no  contract,  express  or  im- 
plied, between  the  government  and  the  officer,  because  there 
was  no  agreement  that  he  should  fulfill  the  duties  of  the 
office  for  any  specified  time,  but  that  he  could  resign  at  his 
pleasure,  irrespective  of  the  desire  of  the  government. 

In  discussing  the  subject  the  following  language  was 
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employed:  **Iq  our  opinion  a  public  officer  is  an  agent, 
elected  or  appointed  to  perform  certain  political  duties  in  the 
administration  of  the  government.  The  legislative  power 
prescribes  these  duties,  and  gives  to  the  officer  such  compen- 
sation for  their  discharge  as  is  deemed  just.  The  same  sov- 
ereign power  which  prescribes  the  duties  may  alter  them  at 
pleasure.  It  may  increase  them  without  enhancing  the  com- 
pensation. (Andrews  v.  The  United  Slates,  2  Story,  202.) 
In  like  manner  the  same  power  may  diminish  the  compen- 
sation without  lessening  the  duties.  If  the  officer  receive 
fees  it  may  abolish  some,  reduce  others,  or  take  away  all 
and  compensate  him  by  a  salary.  His  right  to  the  emolu- 
ments of  the  office  is  held  subject  to  all  these  modifications. 
All  these  consequences  ^ow  from  the  political  character  of 
the  agency  and  the  supremacy  of  the  government  in  regulat- 
ing it  for  the  public  good."  Following  this  train  of  rea-' 
Boning  the  court  was  of  opinion  that  an  office  created  by  the 
constitution,  with  its  term  and  salary  defined,  could  be  ter- 
minated by  the  people  in  their  sovereign  capacity  by  the 
adoption  of  a  new  constitution. 

The  constitution  of  the  state  of  New  York,  like  that  of  the 
state  of  Nevada,  enumerated  certain  special  cases  in  which 
the  legislature  was  forbidden  eitheir  to  increase  or  dimin- 
ish the  salary  during  the  term  for  which  the  officer  was 
elected.  This  constitutional  prohibition  was  referred  to  by 
the  court  in  New  York  (and  it  is  as  applicable  hereas  there) 
for  the  purpose  of  showing  that  in  all  other  cases  the  legis- 
lature was  unrestricted  in  its  authority  to  change  the  com- 
pens3,tion  of  officers.  (See  also  Conner  v.  Mayor  etc.,  5  N. 
Y.  285;  Denver  v.  Hobart,  10  Nev.  28.) 

Mandamus  denied. 
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C.  E.  ABBOTT  et  al.,  Appellants,  v.  A.  PEIMEAUX, 

Bespondent.   . 

Ejectmbnt — Patent  to  Surface  Ground  of  Mining  Claim — When  Non- 
suit Should  not  be  Granted. — Plaintiff  claimed  title  to  a  town  lot 
under  a  patent  issued  for  a  mining  claim  embracing  the  land  in  contro* 
Tersy.  The  court  granted  a  nonsuit  upon  the  ground  that  it  had  not 
been  alleged  or  proven  that  plaintiff  required  said  land  or  had  any  use 
for  the  same  in  the  working  of  the  mining  claim:  Ileldy  that  the  patent 
made  out  a  prima  fa>cie  case  for  the  plaintiff,  and  that  the  court  erred  in 
granting  a  nonsuit. 

Appeal  from  the  District  Coart  of  the  Seventh  Judici^il 
District,  Elko  County, 

The  facts  sufficiently  appear  in  the  opinion. 

B.  B.  Bigehw  and  G.  F.  Talbot^  for  Appellants: 

I.  The  plaintiffs  having  shown  a  patent  title  from  the 
United  States,  instead  of  being  nonsuited,  were  entitled  to 
a  judgment  in  their  favor.  The  plaintiffs  were  not  called 
on  to  show  that  they  required  said  ground,  or  had  any  use 
for  the  same  in  working  their  mining  claim.  They  showed 
an  absolute  title  to  it,  and  were  entitled  to  its  possession, 
without  regard  to  what  Use  they  might  put  it  to  afterwards. 
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A  patent  imparts  absolute  verity,  only  to  be  questioned  in 
a  direct  proceeding  against  it.  {Leese  v.  Clark,  18  Cal.  573; 
Dolly,  Meador,  16  Id.  323;  The  EiiA'dca  case,  4  Saw.  319.) 
Producing  a  patent  makes  out  a  prima  facie  case.  (Smith 
V.  AtJiem,  34  Cal.  511.)  A  patent  conveys  the  fee  to  the 
soil  with  all  its  incidents  and  appui*tenances.  {Van  SicMe 
V.  Haines,  7  Nev.  249,  261,  283.)  And  entitles  the  holder 
of  it  to  the  possession  of  the  land.  {Bagnell  v.  Broderick,  13 
Pet.  450;  Gibson  v.  Chouteau,  13  Wall.  102;  Moore  v.  Smato, 
17  Cal.  199,  224,  226.)  The  grant  itself  is  evidence  that 
every  prerequisite  to  its  issuance  had  been  performed.  {Pair 
ierson  v.  Winn,  11  Wheat.  383;  Doll  v.  Meador,  16  Cal.  325; 
3  Wash.  Beal  Property,  193.) 

II.  The  deifendant  had  shown  no  title  to  the  premises, 
nor  any  interest  therein  that  would  authorize  him  to  call  the 
true  title  to  his  aid,  if  plaintiffs  did  not  have  it.  He  must 
do  this  before  he  can  be  permitted  to  question  the  patent 
hold  by  plaintiffs.  {People  v.  Straiton,  25  Cal.  251;.  Doll  r, 
Meador,  16  Id.  324;  Dodge  v.  Perez,  2  Saw.  654.) 

A.  W.  Msk,  for  Bespondent: 

I.  The  common  law  doctrine,  that  he  who  possesses  the 
Butface  of  the  earth  owns  all  to  the  center  of  the  earth,  is 
greatly  modified  as  to  the  rights  of  miners  and  others  on 
the  public  lands.  One  may  be  entitled  to  the  occupancy  of 
the  surface,  another  to  the  veins  of  mineral  running  under 
the  said  land.  {Bullion  M.  Co.  v.  Croesus  G.  &  S.  M,  Co*i  2 
Nev.  168.) 

II.  The  laws  of  this  state  do  not  recognize  the  surface 
ground  of  a  mine  as  property,  i.  e.,  property  subject  to  taxa- 

.  tion.     (Stat.  1865,  271,  sec.  4.) 

ni.  The  mine  owner  is  only  entitled  to  the  surface  ground 
for  working  purposes  of  his  mine.  The  cases  cited  by  the 
appellant  do  not  apply.  They  are  all  in  relation  to  land 
taken  up  either  for  agricultural  or  town-site  purposes. 

By  the  Court,  Belknap,  J. : 

In  an  action  of  ejectment  for  a  lot  of  land  in  the  town  of 
Tusoarora,  in  Elko  county,  in  which  the  answer  admittea 
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the  possession  of  the  defendant,  plaintiffs'  evidence  showed 
that  they  deraigned  title  through  a  patent  issued  to  their 
predecessor  in  interest  by  the  government  of  the  United 
States  for  a  mining  claim  embracing  the  premises  in  con- 
troversy. 

Thereupon  plaintiffs  rested  their  case,  and  the  court,  upon 
defendant's  motion,  nonsuited  plaintiffs  for  the  reason  "that 
the  evidence  showed  the  ground  in  dispute  to  be  the  surface 
ground  of  a  mining  claim,  and  that  it  had  not  been  alleged 
or  proven  that  the  plaintiffs  required  said  ground,  or  had 
any  use  for  the  same  in  the  working  of  said  mining  claim." 
*  From  this  order  and  judgment  of  nonsuit  the  appeal  in 
taken. 

The  patent  contains  no  reservation  or  qualification  what- 
ever, but  unconditionally  conveys  the  premises  to  the  prede- 
cessor in  interest  of  plaintiffs.  The  title  thus  presented  in 
connection  with  the  defendant's  admitted  possession,  made 
a  prima  facie  case  for  plaintiffs.  Whatever  bearing  the 
question  of  the  necessity  of  the  use  of  the  ground  by  plaint- 
iffs for  the  purpose  of  working  their  mining  claim  may  have 
had  upon  the  controversy,  depended  upon  the  nature  and 
character  of  defendant's  claim  to  the  premises. 

Upon  the  facts  before  the  district  court  at  the  hearing  of 
the  motion  for  nonsuit,  it  did  not  appear  what  the  nature  o£ 
defendant's  claim  was,  whether  he  had  a  legal  or  equitable^^ 
or  any  title,  or  that  he  was  not  a  mere  trespasser. 

Judgment  reversed. 


[No.  1,091.]  ' 

JANE  LAKE,  Respondent,  v.  M.  C.  LAKE,  Appellant. 

DrvoBCE — Application  tok  Counsel  Fees — ^Notice  must  be  Served  upon 
Attorney. — In  an  action  for  divorce,  the  notice  of  application  for  the 
allowance  of  counsel  fees  must,  under  the  provisions  of  the  statute,  be 
served  upon  the  attorney  (if  there  is  one),  instead  of  'the  party. 

Idem — Where  Notice  has  Accomplished  its  Purpose,  Error  not  Preju- 
dicial.— Where  a  notice  served  upon  the  party  accomplished  its  purpose 
in  bringing  the  attorney  into  court,  and  he  stated  that  he  was  prepared 
to  proceed  with  the  hearing,  subject  to  the  objection  that  the  notice  was 
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not  served  upon  him,  and  the  court  ruled  that  the  notice  was  sufficient: 
Held,  that  the  ruling  was  technically  erroneous,  but  as  it  did  not  prejii> 
dice  the  defendant,  the  error  should  be  disregarded. 

Allowance  of  Counsel  Fees,  When  may  be  Made. — The  power  of  the 
court  to  make  an  allowance  of  counsel  fees,  while  the  caase  is  pending, 
is  incident  to  divorce  suits,  and  may  be  made  as  often  as  the  circom- 
stances  of  the  case  may  require. 

Idem — After  Divorce  is  Granted. — Where  the  wife  obtained  a  decree  of 
divorce,  and  the  court  adjudged  a  large  estate,  claimed  by  her  as  com- 
munity property,  to  be  the  separate  property  of  the  husband,  and 
awarded  it  all  to  him:  Held,  that  the  court  was  justified  in  making  an 
allowance  of  counsel  fees  to  enable  her  to  proceed  further  and  contest  the 
question  relating  to  the  property,  it  appearing  that  such  proceedings 
were  contemplated  in  good  faith. 

Appeal — When  Allowance  of  Counsel  Fees  will  be  Granted  by  thk 
Supreme  Court. — ^Where  the  husband  appeals  froni  an  order  of  the  dis- 
trict court  allowing  counsel  fees  to  the  wife,  the  supreme  court  has  the 
power  to  make  an  allowance  of  counsel  fees  to  the  wife,  so  as  to  enable 
her  to  appear,  by  counsel,  in  the  supreme  court  upon  such  appeal 

Appeal  from  the  District  Coart  of  the  Second  Judicial 
District^  Washoe  County. 

The  facts  appear  in  the  opinion. 

B.  M.  Clarke,  for  Appellant: 

I.  In  all  cases  where  a  party  has  an  attorney  in  the  action 
or  proceeding,  the  service  of  papers  when  required  shall  be 
on  the  attorney,  instead  of  the  party.  {OriffUh  v.  Gru)ier, 
411  Oal.  C44.) 

II.  The  court  had  before  ordered  the  payment  of  counsel 
fee  generally  in  the  case,  and  by  such  order  had  compen- 
sated the  service  and  exhausted  its  power.  (Divorce  Act, 
sec.  27;  2  Bish.  Mar.  and  Div.  416;  WiMe  v.  Wilde,  2  Nev. 
306.) 

III.  There  was  no  motion  for  new  trial  pending  when 
the  order  in  question  was  made.  The  court  had  lost  juris- 
diction of  the  case,  and  its  jurisdiction  could  only  be  re- 
vived by  a  motion. 

IV.  The  matter  in  issue  complained  of  by  plaintiff  has 
been  determined  adversely  to  her  by  the  court;  and  to  allow: 
her  counsel  fee  to  further  prosecute  it  was  a  gross  abase  of 
discretion.  (2  Bish.  Mar.  and  Div.,  sec.  405-407,  416-417; 
Wilde  V.  Wilde,  supra,) 
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V.  The  plaintiff  was,  when  the  order  was  made,  a /erne 
sole.  She  was  no  longer  his  wife.  As  to  him  she  was  a 
stranger  in  the  law,  and  she  was  not  entitled  to  call  upon 
his  separate  estate  to  clear  the  expenses  of  her  litigation. 

G.  S.  Varian,  for  Bespondent,  cited  the  following  author- 
ities relating  to  the  allowance  of  counsel  fees  .in  actions  for 
divorce.  (2  Bish.  Mar.  and  Div.,  sec.  384  etseq.,  421;  Arm- 
strong  V.  Armstrong,  35  111.  114;  JenMns  v.  Jenkins y  91  Id. 
168—9;  Collins  v.  Collins,  29  Ga.  518;  SpraybetTy  y.  Merk, 
30  Id.  82;  Ex  parte  King,  27  Ala.  390;  Phillips  v.  Phillips, 
27  Wise.  255;  Weisliaupty.WeisIiaupt,  Id.  625;  Mqiily.  3foul, 
30  Id.  203;  Graves  v.  Cole,  19  Pa.  St.  173;  Goldsmith  v. 
Goldsmith,  6  Mich.  286;  Llamosas  v,  Llam^osas,  62  N.  T.  619.) 

By  the  Court,  Belknap,  J. : 

In  a  suit  for  divorce  between  the  parties  hereto,  a  decree 
was  entered  in  favor  of  the  plaintiff,  dissolving  the  bonds 
of  matrimony  between  herself  and  defendant,  and  awarding 
her  the  custody  of  their  offspring,  but  adjudging  a  large 
estate,  claimed  by  plaintiff  as  community  property,  to  be 
the  separate  property  of  the  defendant  husband. 

Dissatisfied  with  the  portion  of  the  decree  touching  the 
question  of  property,  and  desiring  to  proceed  further  there- 
upon, and  being  destitute  of  means,  the  district  court  or- 
dered defendant  to  pay  plaintiff's  attorney  for  services  to 
be  rendered  in  such  further  proceedings  the  sum  of  six 
hundred  dollars,  which  iamount  the  court  found  to  be  a  rea- 
sonable and  proper  fee. 

From  this  order  defendant  has  appealed. 

Preliminary  to  the  hearing  of  the  appeal  plaintiff  has 
asked  this  court  to  make  its  order  directing  defendant  to 
pay  to  her  attorney  the  further  sum  of  two  hundred  dollars, 
which  amount  is  admitted  to  be  a  reasonable  counsel  fee  for 
an  appeal  of  this  nature.  Substantially  the  same  reasons 
are  urged  against  the  allowance  of  the  motion  by  this  court 
as  are  urged  against  the  order  from  which  the  appeal  is 
taken.  The  appeal  and  the  motion  will,  therefore,  be  Qon- 
•  sidered  together. 
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The  first  question  presented  relates  to  the  sufficiency  of 
service  of  the  notice  of  hearing  of  the  application  for  coun- 
sel fees.  The  service  of  notice  was  made  upon  the  defend- 
ant, personally,  instead  of  his  attorney  of  record  in  the 
suit.  The  statute  relating  to  marriage  and  divorce,  as 
amended  at  the  session  of  the  legislature  of  1865,  provides 
.that  the  district  courts  may  at  any  time  after  the  filing  of 
the  complaint  in  a  divorce  suit,  and  after  ''  due  notice  shall 
have  been  given  to  the  husband  or  his  attorney,"  require 
the  husband  to  pay  such  sums  as  may  be  necessary  to  en- 
able the  wife  to  carry  on  or  defend  the  suit,  etc.  (Comp,  L., 
sec.  220.)  Subsequently,  and  at  the  session  of  the  legis- 
lature of  1869,  the  present  civil  practice  act  became  a  law. 
This  act,  in  relation  to  the  service  of  papers,  at  section  500 
(Comp.  L.,  sec.  1561),  provides: 

<<*  ¥:  *  ,*  But  in  all  cases  where  a  party  has  an 
attorney  in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  shall  be  upon  the  attorney,  instead  of  the 
party.  *  *  *'»  This  latter  statute  must  be  coniatrued  as 
regulating  the  service  of  notice  directed  to  be  made  by  the 
statute  of  1865.  If  the  party  has  an  attorney  in  the  action, 
the  service  must  be  made  upon  such  attorney,  instead  of 
the  party.  Tested  by  this  requirement,  the  service  of  notice 
in  this  proceeding  was  insufficient.  The  defendant  ap- 
peared by  counsel  at  the  hearing  of  the  motion,  and  ob- 
jected thereto,  upon  the  ground  of  the  insufficiency  of  the 
service. 

It  appearing  to  the  court  that  the  defendant  had  handed 
the  notice  to  bis  counsel  the  day  before,  the  court  asked 
counsel  whether  he  required  any  additional  time  to  prepare 
for  the  hearing.  Counsel  replied  that  he  did  not,  and  con- 
sented that  the  hearing  should  proceed  subject  to  his  objec- 
tion touching  the  service  of  notice.  The  court,  however, 
held  the  service  sufficient,  and  directed  the  hearing  to  pro- 
ceed. 

In  this  ruling  the  court  erred.  For  the  reason  stated  the 
service  was  insufficient,  but  the  ruling  was  not  such  error 
as  warrants  a  reversal  of  the  order  appealed  from.  The  ob- 
ject of  the  notice  was  to  bring  the  defendant  into  court  at' 
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a  time  when  he,  presumably,  would  be  prepared  to  proceed 
with  the  hearing.  The  notice  had  the  effect  of  bringing 
him  into  court,  and  when  there  he  stated  in  substance  that 
he  was  prepared  to  proceed  with  the  case.  Thus  the  notice 
accomplished  its  purpose.  The  ruling  was  technically  er- 
roneous, but  as  it  could  not  have  prejudiced  the  defendant 
it  must  be  disregarded. 

The  next  objection  involves  the  question  of  the  authority 
of  the  court  to  allow  counsel  fees  in  a  suit  in  which  an  order 
had  previously  fixed  such  fees.  The  statute  provides  that 
the  court  or  judge  may,  **  at  any  time  after  the  filing  of  the 
complaint,  require  the  husband  to  pay  such  sums  as  may  be 
necessary  to  enable  the  wife  to  carry  on  or  defend"  the  suit, 
etc. 

At  common  law  a  wife  destitute  of  means  was  entitled  to 
an  allowance  sufficient  to  enable  her  to  defray  her  expenses 
in  the  suit.  The  power  to  make  such  allowance  was  consid- 
ered incident  to  divorce  suits,  and  the  allowance  appears  to 
have  be'eu  made  as  frequently  as  circumstances  required. 
In  Graves  v.  Cole,  19  Pa.  St.  173,  the  supreme  court  of 
Pennsylvania,  proceeding  according  to  the  common  law, 
declared:  **The  court,  having  jurisdiction  of  the  suit  be- 
tween the  husband  and  wife,  is,  from  time  to  time,  to  make 
the  proper  allowance  according  to  the  circumstances." 

The  statute  of  this  state  is  only  affirmatory  of  the  com- 
mon law.*  Under  a  similar  statute  in  the  state  of  New 
York,  Judge  Woodruff  held,  in  the  progress  of  the  divorce 
suit  of  Forrest  v.  Forrest,  that  although  "alimony  pe^/cfeH^e 
Ute  had  once  been  fixed  and  allowed  to  the  plaintiff,  the 
amount  may  be  altered  and  increased,  upon  its  appear- 
ing that  the  necessities  of  the  plaintiff  require  it,  and 
the  amount  of  defendant's  property  is  such  that  the  in- 
creased allowance  is  reasonable."  (5  Bosw.  672;  Morrell  v. 
Morrell,  2  Barb.  480.)  The  reasonableness  of  this  rule  is 
illustrated  by  the  present  case. 

.  At  the  commencement  of  this  litigation,  the  court  directed 
defendant  to  pay  plaintiff's  counsel  a  fixed  fee,  which  prob- 
ably at  that  time  appeared  to  the  court  to  be  a  proper  fee 
for  the  trial  of  the  cause.     Afterward  the  court  made  a  fur- 
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ther  and  greater  allowance  for  the*  same  purpose,  and  finally 
the  court  made  the  order  from  which  this  appeal  is  taken. 
It  would  appear  from  these  facts  that  the  controversy  has 
been  more  protracted  and  severe  than  was  anticipated 
when  the  first  allowance  was  made.  In  the  early  stages  of 
the  cause  it  may  have  been  impossible  to  have  approximated 
the  proper  amount  of  money  necessary  for  the  expenses  of 
litigation.  Justice  to  both  parties,  therefore,  requires  that 
orders  of  this  nature  should  be  made  as  demanded  by  the 
changing  circumstances  of  the  case. 

Objections  are  also  made  to  the  order,  upon  the  ground 
that  an  allowance  for  counsel  fees  to  further  prosecute  a 
matter  which  had  been  determined  adversely  to  plaintiff, 
was  an  abuse  of  discretion  in  the  court,  and  that  no  author- 
ity existed  to  make  such  order  after  the  entry  of  the  de- 
cree of  divorce  and  when  the  parties  were  no  longer  husband 
and  wife. 

The  object  of  the  law  is,  to  aflford  a  wife  without  means 
the  funds  necessary  to  prosecute  or  defend  suits  of  this  na- 
ture. This  object  would  be  frustrated,  if,  after  a  decree  of 
divorce  were  rendered,  courts  should  withhold  from  her  the 
means  necessary  for  a  reasonable  review  of  the  proceedings. 
She  is  entitled  to  proper  allowance  so  long  as  the  cause  is 
pending  and  until  it  is  finally  determined.  {Forrest  v.  Forrest, 
5  Bosw.  672;  Jenkins  v.  Jenkins,  91  111.  167;  Phillips  v. 
PhUlips,  27  Wise.  252;  Goldsmith  v.  GoldsmUh,  6  Mich.  286) 

Nor  did  the  court  abuse  its  discretion  in  making  the 
allowance.  The  fact,  that  a  decree  of  divorce  had  passed 
against  the  wife,  was  not  considered  sufficient  ground  in  the 
authorities  cited  to  deny  an  allowance  for  counsel  fees  for 
appeal. 

In  this  case,  strong  reasons  would  appear  to  exist  for 
affording  the  wife  means  to  take  such  further  proceedings 
as  she  may  be  advised  are  proper.  She  had  obtained  a  de- 
cree of  divorce  in  her  favor,  but  in  the  opinion  of  the  dis- 
trict court,  the  property  involved  was  the  separate  properly- 
of  the  husband,  and  for  this  reason  none  of  it  was  awarded 
to  her.  The  importance  of  the  result  of  this  branch  of  tbe 
suit  to  plaintiff,  in  connection  with  the  fact  that  the  farther 
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proceedings  appear  to  have  been  contemplated  in  good 
faith,  and  not  vexatiouslj,  are  matters  which  doubtless  ad- 
dressed themselves  to  the  sound  discretion  of  the  court,  and 
justify  its  action. 

No  statutory  provision  authorizes  an  allowance  for  counsel 
fees  in  this  court.  But  such  right  has  been  exercised  by 
courts  of  similar  jurisdiction  in  conformity  with  the  de- 
cisions of  the  ecclesiastical  courts  of  England.  {Goldsmith 
V.  Goldsmith,  stud  Phillips  v.  PhiUipSy  supra,)  The  exercise 
of  such  authority  is  based  upon  the  presumption,  that  juris- 
diction in  divorce  cases  carries  with  it  by  implication  the 
incidental  power  to  make  such  allowances.  The  power  is 
indispensable  to  the  proper  exercise  of  jurisdiction  in  guard- 
ing the  rights  of  wives. 

The  order  of  the  district  court  is  affirmed  and  the  motion 
of  respondent  allowed. 


[No.  1,072.] 

JOSEPH  MENDES,  Appellant,  v.  MATTHEW  KYLE, 

Eespondent. 

Peaudulent  Sale— Instbxtction — When  may  be  Misleading. — The  court 
gave  an  instruction  correctly  stating  the  various  facts  and  circumstances 
that  might  be  considered  by  the  jury  in  determining  whether  the  sale  of 
personal  property  was  fraudulent;  but,  after  the  separate  statement  of 
each  fact,  the  court  repeated  the  words:  ''And  the  jury  are  at  liberty  to 
find  that  the  sale  was  fraudulent  and  find  for  the  defendant:  HeM^  that 
by  this  repetition  the  jury  may  have  been  misled  into  the  belief  that  if 
any  of  the  facts  mentioned  as  tending  to  prove  fraud  existed,  they  would 
be  justified  in  finding  a  verdict  for  defendant  independently  of  the  other 
facts  of  the  case,  and  that  such  a  construction  would  be  prejudicial  to 
the  defendant. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  sufficiently  stated*  in  the  Opinion. 

C,  J.  Lansing  and  Bishop  &  Sahia,  for  Appellant, 

Thomas  Wren  and  Crittenden  Thornton,  for  Bespondent. 
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Opinion  of  the  Court — Belknap,  J. 

By  the  Court,  Belknap,  J. : 

This  is  an  action  for  tlie  recovery  of  personal  property. 
The  respondent  justified  the  taking,  as  sheriff  of  the  county 
of  Eureka,  under  certain  writs  of  attachment  issued  in 
actions  brought  against  one  Frietas.  The  phiiutiff  claimed 
to  be  the  owner  of  the  property  by  purchase  from  Gerome, 
who  was  the  vendee  of  Frietas.  Defendant  contended  that 
the  sale  from  Frietas  to  Gerome  was  fraudulent  as  against 
the  attaching  creditors,  and  as  plaintiff  purchased  pending 
the  attachment  he  was  not  a  bona  fide  purchaser  without 
notice.  The  case  turned  upon  the  bona  fides  of  the  sale  from 
Frietas  to  Gerome. 

Among  other  instructions  the  court  gave  the  following: 
"  The  jury  are  instructed  that  in  arriving  at  their  verdict 
as  to  whether  the  sale  from  Frietas  to  Gerome  was  fraudulent 
or  not,  they  are  to  take  into  consideration  all  the  facts  and 
cirbumstances  surrounding  the  alleged  sale.     It  the  jury 
shall  find  from  the  testimony  that  the  price  alleged  to  have 
.  T3een  paid  for  the  property  was  much  less  than  it  was  worth, 
that  is  a  fact  tending  to  prove  that  the  sale  was  fraudulent 
as  to  the  creditors  of  Frietas,  find  the  jury  are  at  liberty  to 
.find  that  the  sale  was  fraudulent,  and  find  for  the  defendant. 
**If  the  jury  shall  find  from  the  testimony  that  there  was 
no  immediate  delivery  of  the  property  after  the  alleged  sale, 
that  is  a  fact  tending  to  prove  that  the  sale  was  fraud- 
ulent as  to  the  creditors  of  Frietas,  and  the.  jury  are  at 
liberty  to  find   that  the  sale  was  fraudulent  and  find  for 
defendant. 

**If  the  jury  shall  find  from  the  testimony  that  Frietas, 
after  the  alleged  sale,  continued  to  use  the  property  as  he 
had  used  it  before,  that  is  a  fact  tending  to  prove  that  the 
fiale  was  fraudulent  as  to  the  creditors  of  Frietas,  and  the 
jury  are  at  liberty  to  find  that  the  sale  was  fraudulent,  and 
find  for  the  defendant. 

"If  the  jury  shdll  find  ftom  the  testimony  that  Gerome, 
after  the  alleged  sale,  concealed  the  fact  until  Frietas'  fail- 
ure, that  is  a  fact  tending  to  prove  that  the  alleged  sale  was 
fr^iudulent  as  to  Frietas'  creditors,  and  the  jury  are  at  lib- 
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erty  to  find  that  the  sale  was  fraudalent,  and  find  for  the 
defendant." 

The  instruction  is  correct  in  stating  that  inadequacy  of 
consideration,  concealment  of  the  sale,  and  the  vendor's  ap- 
plying the  property  to  the  same  use  after  as  before  the  sale, 
were  facts  tending  to  prove  fraud.  The  instruction  was 
also  correct  in  directing  the  jury  to  take  into  consideration 
all  of  the  facts  and  circumstances  of  the  sale,  in  determin- 
ing whether  ifc  was  fraudulent.  But  the  repetition  of  the 
words,  **  and  the  jury  are  at  liberty  to  find  that  the  sale  was 
fraudulent,  and  find  for  the  defendant,"  following  the  sep- 

• 

arate  statement  of  each  fact  tending  to  prove  fraud,  may 
have  misled  the  jury.  From  it  they  may  have  understood 
that  if  any  of  the  facts  mentioned  as  tending  to  prove  fraud 
existed,  they  would  be  justified  in  finding  a  verdict  for  the 
defendant,  independently  of  the  other  facts  of  the  case. 
The  constant  repetition  of  the  words  last  quoted  was  calcu- 
lated to  make  this  impression.  The  proper  construction  of 
the  charge  is,  that  if  any  one  of  the  badges  of  fraud  men- 
tioned be  established,  such  fact,  in  connection  with  other 
circumstances  of  a  fraudulent  intent  on  the  part  of  the 
Tendor,  is  sufficient  evidence  to  support  a  finding  of  fraud. 
Bat  it  may  have  received  the  other  coustractioiiy  and  thereby 
prejudiced  the  rights  of  appellant. 

We  find  no  other  error  in  the  record. 

Judgment  reversed. 


[No.  1,005.] 

THE   STATE  OP  NEVADA  ex  rel.  W.  O.  SMITH,  v. 
FOUETH  DISTEICT  COUET,  Respondent. 

Judgment — When,  and  How,  may  be  Set  Aside — Jurisdiction — Statute. 
The  manner  of  vacating  judgments  is  regulated  by  statute,  and  the  statu- 
tory provisions  must  be  complied  with,  in  order  to  authorize  the  court  to 
act.  The  court  has  no  jurisdiction  to  set  aside  a  judgment  upon  a  inere 
motion. 

Certiorari  before  the  Supreme  Court. 
The  facts  are  stated  in  the  opinion. 
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Opinion  of  the  Court — Hawley,  J. 

C.  S.  Varian,  for  Belator. 

M.  S.  Bonnifidd  and  N.  Soderberg,  for  Bespondent. 

By  the  Court,  Hawley,  J. : 

Belator  brongbt  suit  and  obtained  judgment  in  the  jus- 
tice's court  against  Lowery,  Carpenter,  and  Lovelock  on  two 
promissory  notes.  An  appeal  was  regularly  taken  to  the 
district  court,  and  the  cause  was  therein  tried  before  a  jury, 
and  resulted  in  a  verdict  and  judgment  in  favor  of  relator. 

Two  days  thereafter,  Lowery  and  Carpenter,  by  their 
attorneys,  served  upon  relator's  attorney  the  following 
notice:  ''You  will  please  take  notice,  that  the  defendants, 
Lowery  and  Carpeuter,  will  move  the  court,  on  the  eighth 
of  August,  1881,  at  the  court-room  of  said  court,  in  the 
court-house,  at  ten  o'clock  A.  M.,  to  set  aside  the  judgment 
rendered  in  said  action,  upon  the  ground  that  the  court  had 
no  jurisdiction  over  the  subject-matter  of  the  suit;  that  the 
question  of  the  title  and  right  of  possession  to  real  property 
was  involved  in  the  action;  that  plaintiff  denied  the  title  and 
possession  of  said  defendants  to  the  land  named  in  the  an- 
swer and  insisted  therein  during  the  trial,  and  said  title  and 
possession  were  disputed  by  plaintiff  during  the  whole 
progress  of  the  case.  Defendants  will  use  all  the  papers 
filed  in  the  case  and  the  testimony  given  at  the  trial  and 
the  argument  of  plaintiff's  attorney,  on  the  hearing  of  said 
motion." 

The  court,  upon  the  hearing  of  said  motion,  vacated  and 
set  aside  the  judgment  previously  rendered. 

Belator  claims  that  the  court,  in  making  said  order,  ex- 
ceeded its  jurisdiction,  and  this  is  the  only  question  to  be 
considered.  The  power  of  vacating  judgments  upon  motion 
is  incident  to  courts  of  record  at  common  law  {Kemp  v. 
Cook,  18  Md.  138),  and  such  practice  prevails  in  the  fed- 
eral courts.  (Doss  v.  Ti/acJe,  14  How.  312.)  But  the  manner 
of  vacating  judgments  in  this  state  is  regulated  by  statute, 
and  we  are  of  opinion  that  the  statutory  provisions  must  be 
complied  with  in  order  to  authorize  the  court  to  act.  Oar 
attention  has  not  been  called  to  any  provision  of  the  civil 
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practice  act  that  authorizes  the  court  to  set  aside  the  judg- 
meut  iu  a  case  like  this  upon  a  mere  motion.  The  case  does 
not  come  within  any  of  the  provisions  of  section  68,  and  in 
all  other  cases  the  remedy  must  be  as  provided  for  in  article 
2,  section  194  et  seq.,  Stat.  1869,  226,  227,  in  relation  to 
new  trials.  (McKinley  v.  Ihttle,  34  Cai.  239;  Nuckolls  v. 
Irwin,  2  Neb.  66.)  None  of  these  provisions  were  complied 
with.  We  are,  therefore,  of  the  opinion  that,  upon  the  facts 
presented  by  the  record,  the  court  exceeded  its  jurisdiction, 
and  its  order  setting  aside  the  judgment  is  hereby  annulled. 


[No.  1,096.] 

THE  STATE  OF  NEVADA  ex  rel.  NEVADA  OEPHAN 
ASYLUM  V.  J.  F.  HALLOCK,  State  Controller. 

State  Controller — Duties  of. — It  is  the  duty  of  the  state  controller  to 
refuse  to  draw  his  warrant  for  any  money  that  is  to  be  used  for  unconsti- 
tutional purposes. 

Section  10  of  Article  XI.  of  the  Constitution — Meaninq  of  "Sec- 
TAKiAN  Purposes"— How  Ascertained — Religious  Sects. — For  the 
purpose  of  ascertaining  the  meaning  of  the  words  "  sectarian  purposes" 
as  used  in  the  constitution,  the  court  examined  the  history  of  the  state, 
in  relation  to  appropriations,  as  shown  by  the  statutes  and  legislative 
journals:  Held,  that  the  words  were  used  in  the  popular  sense;  that  a  re- 
ligious sect  is  a  body  or  number  of  persons,  united  in  tenets,  but  consti- 
tuting a  distinct  party  by  holding  doctrines  different  from  those  of  other 
sects,  or  people,  and  that  every  sect  of  that  character  is  sectarian  within 
the  meaning  of  that  word  as  used  in  the  constitution. 

Idem — Nevada  Orphan  Asylum — Sectarian  Institution. — Upon  a  re- 
view of  the  testimony:  Held f.th&t  the  Nevada  Orphan  Asylum  of  Vir- 
ginia City  is  a  sectarian  institution,  and  as  such  is  prohibited  by  the  con- 
stitution from  drawing  any  money  from  the  state  treasury  to  be  used  for 
sectarian  purposes. 

Idem — Money  Used  for  Sectarian  Purposes. — Held,  that  if  the  money 
claimed,  under  the  act  ''for  the  relief  of  the  several  orphan  asylums  of 
this  state"  (stat.  1881,  122),  should  be  given  to  the  Nevada  orphan  asy- 
lum, it  would  be  used  f(ft*  the  relief  and  support  of  a  sectarian  institu- 
tion, and  in  part, 'at  least,  for  sectarian  purxK)ses,  and  that  it  is  impossi- 
ble to  separate  this  use  of  the  money  from  that  which  might  be  used  for 
other  purposes  that  are  not  forbidden. 

Application  for  mandamus. 
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Argument  for  Relator. 


The  facts  are  stated  in  the  opinion. 

Lewis  &  Deal  and  B.  C,  Whitman,  for  Belator: 

I.  The  state,  by  the  act  in  question,  has  offered  terms  to 
the  orphan  asylums  in  this  state,  upon  which  they  may  re- 
ceive and  provide  for  orphans,  regardless  of  creed  or  sect. 
Upon  a  compliance  with  those  terms  on  the  part  of  such 
asylums,  and  the  performance  of  all  the  conditions  of  the 
act,  the  state  obligates  itself  to  pay  the  amounts  specified 
in  the  act,  and  has  appropriated  the  necessary  funds  to  make 
the  payments.  This  is  a  simple  contract,  and  the  petitioner 
having  performed  its  part,  it  is  the  duty  of  this  court  to 
compel  the  respondent  to  carry  out  the  contract  on  the  part 
of  the  state. 

II.  The  legislature  did  not  impose  upon  orphan  asylums 
any  duty  as  to  the  moral  and  religious  training  of  the  or- 
phans provided  for.  So  far  as  the  training  of  the  orphan 
children  as  to  their  duties  toward  God  and  toward  their  fel- 
low-man, the  act  is  silent.  That  is  safely  left  to  the  judg- 
ment and  conscience  of-  the  managers  of  such  institutions. 

III.  The  word  ''sectarian,"  as  used  in  the  constitution, 
does  not  prohibit  the  teaching  of  any  doctrine  upon  which 
all  Christian  denominations  agree.     So  far  as  the  Christian 
Church  is  concerned,  under  the  constitution  of  this  state,  all 
denominations  of  Christians  are  members  of  it.     They  are 
only  called  ''sectarian"  in  so  far  as  they  differ  with  each 
other.     As  to  those  general  doctrines  upon  which  all  agree, 
they  are  all  orthodox.     Christianity  is  a  part  of  the  commoa 
law  of  the  state  of  Nevada,  as  it  is  of  the  United  States,  iu 
the  qualified  sense  that  its  divine  origin  and  truth  are  ad- 
mitted. (  Vidcd  V.  Girards  -EbVs,  2  How.  197;  Potter's  Dwarris, 
559;   Webster's  Works,  vol.  VI.  175;  Story  on  the  Const, 
sec.  1877.)    If  the  instruction  given  the  Protestant  children 
in  religious  matters  in  the  Nevada  Orphan  Asylum  is  in  ac- 
cordance with  those  principles  in  wliich  all  Christians  be- 
lieve, how  can  it  be  claimed  that  there  htCa  been  any  viola- 
tion of  the  constitution  in  this  respect,^the  teaching  being 
simply  iu  accordance  with  the  constitution  itself? 

IV.  The  religious  training  occupies  but  a  small  portion 
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of  the  day.     The  main  purpose  of  the  asylum  is  to  provide 
for  the  physical  wants  of  the  orphan. 

V.  Even  if  the  Nevada  Orphan  Asylum  is  a  sectarian  in- 
stitution, the  money  asked  is  not  used  for  sectarian  pur- 
poses. The  money  is  used  to  feed  the  children.  It  is  no 
more  than  is  sufficient  for  that  purpose,  as  the  testimony 
shows,  and  is  in  fact  used  for  that  purpose. 

VI.  This  court  can  not  inquire  into  the  religious  belief 
of  the  managers  of  any  orphan  asylum  claiming  the  benefit 
of  the  act  of  1881.  To  do  so  would  be  to  proscribe  citizens 
on  account  of  their  creed.  If  such  inquiry  can  be  made, 
no  orphan  asylum  could  ever  derive  any  benefit  from  the 
act  except  such  as  should  be  managed  by  infidels  or  persons 
without  any  fixed  religious  belief. 

VII.  The  act  being  constitutional,  it  was  the  duty  of  the 
respondent  to  obey  the  law  and  carry  it  into  effect.  (Pot- 
ter's Dwarris  on  Stats.  202,  203;  Sedg.  Stat,  and  Const. 
Law,  409,  410.) 

Jli.  A.  Murphy,  Attorney  General,  for  Respondent: 

I.  The  Nevada  Orphan  Asylum  of  Virginia  City  is  a  sec- 
tarian institution,  owned,  controlled,  and  presided  over  by 
a  religious  organization  known  as  the  "  Sisters  of  Charity," 
all  of  whom  musl  be  Catholics.  ** Religious  orders,"  the 
technical  name  for  associations  of  men  or  women  in  the 
Roman  Catholic  Church,  whose  members  live  in  common  in 
convents.  The  common  bond  of  union  among  all  the  relig- 
ious orders  and  which  distinguishes  them  from  other  classes 
of  associations,  is  retirement  from  the  world,  celibacy,  and 
their  organization  by  means  of  solemn  vows  into  communi- 
ties of  an  entirely  ecclesiastical  character.  (14  New  Amer. 
CyclopsBdia,  22,  title  ''Religious  Orders;"  Webster's  Dic- 
tionary, title  **Nun.") 

II.  The  Nevada  Orphan  Asylum  of  Virginia  City  and  the 
school  known  as  the  Bt.  Mary's  School  which  is  attached 
thereto,  and  a  part  thereof,  are  sectarian,  because  those 
under  whose  control  they  are,  are  Catholics,  members  of  a 
CaAolic  order  organized  by  a  Catholic  priest  in  the  year 
1655,  which  order  was  confirmed  and  approved  in  the  year 
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1660  by  the  pope,  who  is  the  head  of  the  Catholic  Church, 
and  they  have  to  report  to  the  mother  house.  (Zell's  Cyclo- 
p8Bdia,  title  "Sisters  of  Charity;"  4 New  Amer.  Cyclopaedia, 
722,  title  Charity,  Sisters  of.)  The  asylum  and  school  are 
Catholic  institutions,  presided  over  by  Catholics,  aud  in 
which  are  taught  and  preached  the  tenets  and  dogmas  of 
the  Koman  Catholic  religion  and  church,  and  the  preachers 
of  other  denominations  have  never  been  permitted  to  preach 
therein,  and  the  tenets  of  other  religious  denominations 
have  never  been  permitted  to  be  taught  therein. 

III.  Under  the  provisions  of  our  constitution  neither 
Christianity  nor  any  other  system  of  religion  is  a  part  of  the 
law  of  this  state.  We  have  no  union  of  church  and  state, 
nor  has  our  government  ever  been  vested  with  authority  to 
enforce  any  religious  observance  simply  because  it  is  relig- 
ion. (Sedg.  on  Stat,  and  Const.  Law,  512,  570;  Cooky's 
Const.  Lim.  471;  Bhom  v.  Richards,  2  Ohio  St.  387;  1 
Kent's  Com.  633.) 

IV.  The  framers  of  our  constitution  understood  the  word 
sectarian  to  mean  all  religious  denominations.  (See  Debates 
in  Const.  Conv.  561,  578.  See,  also,  People  v.  Board  of  Edr 
uoatioriy  13  Barb.  400;  8t,  Patrick  Orphan  Asylum  v.  Board 
of  Education,  34  How.  Pr.  227;  Jenkins  v.  Andover,  103 
Mass.  94.) 

By  the  Court,  Leonard,  C.  J.: 

This  is  an  application  for  a  writ  of  mandamus  to  compel 
respondent  to  audit  an  account  for  one  thousand  two  han- 
dred  and  seventy-nine  dollars  and  seventy-nine  cents,  and 
to  issue  his  warrant  on  the  state  treasurer  for  the  same,  in 
favor  of  petitioner,  the  Nevada  Orphan  Asylum,  said  account 
having  been  apportioned  and  allowed  to  petitioner  by  a  ma- 
jority of  the  board  of  asylum  commissioners,  for  the  sup- 
port and  maintenance  of  orphans  and  half  orphans,  under 
and  in  accordance  with  the  provisions  of  the  statute  of  this 
state,  entitled,  *' An  act  to  appropriate  funds  for  the  relief 
of  the  several  orphan  asylums  of  this  state,  approved 
March  3,  1881."    (See  Stat.  1881,  122.)  ' 

Bespondent  refused  and  refuses  to  audit  said  account,  or 
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draw  iiis  warrant  upon  the  state  treasurer  therefor,  on  the 
ground  that  the  Nevada  Oi*phan  Asylum  is  a  sectarian  in- 
stitution; and  that  under  section  10  of  article  XI.  of  the 
constitution  of  this  state,  he  is  forbidden  to  audit  any  ac- 
count or  draw  any  warrant  upon  the  state  treasurer,  for  the 
support  of  any  institution  of  a  sectarian  character.  The 
section  of  the  constitution  referred  to  reads  as  follows: 
"Section  X.  No  public  funds  of  any  kind  or  character 
whatever,  state,  county,  or  municipal,  shall  be. used  for  sec- 
tarian purposes." 

Kespondent  admits  that  the  claim  of  petitioner  is  valid  in 
every  respect,  except  as  above  stated,  and  it  is  not  claimed 
that  the  statute  referred  to  is  unconstitutional.  In  short, 
respondent  concedes  it  to  be  his  duty  to  audit  the  account 
and  draw  his  warrant  therefor,  if  by  so  doing  he  would  not 
use  the  state's  money  for  sectarian  purposes;  but,  on  the 
contrary,  he  conceives  it  to  be  his  duty  to  refuse  compli- 
ance with  petitioner's  demand,  if,  in  fact,  the  Nevada  Or- 
phan Asylum  is  a  sectarian  institution,  notwithstanding  the 
statute. 

That  the  legislature,  under  the  constitution,  could  not 
have  appropriated  moneys  for  sectarian  purposes,  is  too 
plain  for  argument;  and  it  is  equally  plain  that  state  funds 
should  not,  and  can  not,  be  used  for  such  purposes  in  any 
case,  as  the  statute  is  written,  any  more  than  they  could 
have  been  so  used  if  the  statute  had  contained  a  proviso 
excepting  asylums  or  institutions  of  a  sectarian  character. 
No  officer  is  justified  in  obeying  the  letter  of  a  law  if  in  so 
doing  he  violates  the  spirit  and  letter  of  the  constitution. 
It  was  claimed  at  the  oral  argument,  by  counsel  for  peti- 
tioner, that  respondent's  only  power  in  the  premises  was  to 
determine  whether  petitioner  is  such  an  asylum  as  that 
described  in  the  statute;  whether  its  officers  had  done  the 
things  required  of  them ;  whether  the  board  of  asylum  com- 
missioners had  performed  their  duties,  and  whether  the 
demand  was  just  as  to  the  amount  claimed.  It  was  urged 
that  he  had  no  power  to  refuse  to  draw  his  warrant,  although, 
in  fact,  by  so  doing  he  would  be  using  the  funds  of  the  state 
for  sectarian  purposes. 
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As  we  construe  the  second  brief  of  connsel  for  petitioDer, 
this  position  is  abandoned;  but  whether  we  are  rip;htiu  this 
or  not,  it  can  not  be  maiutaiued.  The  amendment  to  the 
constitution  above  quoted  was  intended  to  be  self-acting. 
It  requires  no  legislation  to  become  operative.  It  is  a  check 
upon  the  financial  officers  of  the  state,  and  the  counties  and 
municipalities  of  the  state,  and  its  efficacy  is  independent  of 
legislative  action.  The  only  way  to  give  effect  to  its  pro- 
visions is  for  such  officers  to  refuse  to  violate  its  plain  com- 
mands. {State  ex  rel.  Salomon  &  Simpson  v.  Graham,  23 
La.  Ann.  407;  Bowiey,  Lott,  24 Id.  215;  Cooley's  (3onst.  Lim. 
73.) 

The  constitutional  amendment,  adopted  subsequent  to 
the  enactment  of  the  statute  relied  on  by  connsel  for 
petitioner,  is  controlling  upon  the  point  in  question,  even 
though  the  statute  itself  sustains  counsel's  position,  which 
we  do  not  now  concede.  {Sias  v.  Hallock,  14  Nev.  332;  Stale 
ex  rel,  Keyser  &  Elrod  v.  Haliock,  Id.  202;  Stale  ex  rel.  King 
V.  Hallocky  ante,  152.)  In  those  cases  we  recognized  the 
fact  that  the  controller  had  power,  under  the  statute,  to  do 
what  he  has  done  in  this  case  under  the  amended  constitu- 
tion, but  the  point  now  being  considered  was  not  made  by 
counsel. 

Counsel  for  petitioner  next  say  that  petitioner  has  per- 
formed its  part  of  a  contract,  and  the  state  should  now  be 
required  to  perform  the  contract  on  its  pari;.  The  constitu- 
tion, as  amended,  was  in  force  when  the  statute  was  passed^ 
and  petitioner  is  presumed  to  have  had  knowledge  of  its 
provisions.  It  knew,  also,  that  it  could  not  receive  the 
benefits  and  privileges  of  the  statute,  if  such  action  would 
violate  the  constitution.  In  fact,  if  payment  of  petitioner's 
claim  would  be  using  the  state's  moneys  for  sectarian  pur- 
poses, it  had  no  right  to  suppose  that  the  statute  was  in- 
tended for  its  benefit. 

We  now  come  to  the  principal  question  presented: 

Is  the  Nevada  Orphan  Asylum  a  sectarian  institution,  and 
would  the  payment  of  its  claim  be  using  the  state's  funds  for 
sectarian  purposes  ?  We  agree  with  counsel  for  petitioner 
that  this  court  should  not,  and  will  not,  consider  whether 
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the  statute  is  wise  or  unwise,  or  whether  it  will  or  will  not 
diminish  the  public  revenues,  but  that  it  will  preserve  the 
constitution. 

The  amendment  to  the  constitution  with  which  we  ht^ve 
to  deal  was  proposed  by  the  legislature  of  1877.  It  was 
agreed  to  by  a  majority  of  the  succeeding  legislature,  in 
1879.  It  was  approved  and  ratified  by  the  people  at  the 
election  of  1880,  when  it  became  a  part  of  the  constitutioQ 
of  the  state.  Wlxen  the  amendment  was  proposed  and  rati- 
ified,  the  constitution  made  it  the  duty  of  the  legislature  to 
provide  for  a  uniform  system  of  common  schools,  by  which 
a  school  should  be  established  an4  maintained  in  each 
school  district  at  least  six  months  in  every  year;  *  *  * 
and  that  any  school  district  which  should  allow  instruction 
of  a  sectarian  character  therein  might  be  deprived  of  its 
portion  of  the  interest  of  the  public  school  fund  during  the 
time  of  such  instruction.  (Const,  art.  XI.  sec.  2.)  Section 
9  of  the  same  article  also  provided  that,  ''No  sedtarian  in- 
struction shall  be  imparted  or  tolerated  in  any  school  or 
university  that  may  be  established  under  this  constitution." 
Plainly,  the  object  of  those  provisions  was  to  keep  all  secr 
tarian  instruction  from  the  schools.  For  some  reason  the 
people  were  not  satisfied  with  the  constitution  as  it  was. 
They  demanded  something  more,  and  they  embodied  in  the 
fundamental  law  a  prohibition  against  the  use  of  the  funds 
of  the  state  or  of  any  county  or  municipality  for  sectarian 
purposes.  Two  legislatures  by  their  acts  declared  the 
amendment  a  wise  and  needful  measure,  and  the  people  at 
the  ballot  box  adopted  as  their  own  the  judgment  of  their 
legislators.  Our  constitution  can  be  amended  only  after  a 
long  time  and  much  labor.  When  an  amendment  is  made  it 
is  reasonable  to  conclude  that,  in  the  minds  of  the  people, 
there  is  good  reason  for  the  change;  that  it  is  wise  to  avoid 
a  possible  recurrence  of  evils  borne  in  the  past,  or  the  hap- 
pening of  those  which  threaten  them  in  the  future,  or,  it 
may  be,  both.  Constitutions,  as  well  as  statutes,  are  to  be 
construed  in  the  light  of  previous  history  and  surrounding 
circumstances.  {Kennedy  v.  Gies^  25  Mich.  83;  Story  on  the 
Const.,  vol.  1,  sec.  405  a.) 
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''The  object  of  coDstructioD,  as  applied  to  a  written 
constitution,  is  to  give  effect  to  tJie  intent  of  the  people 
in  adopting  i/."  (Cooley's  Const.,  Lim.  54.)  It  is  true 
that,  **  possible,  or  even  probable  meanings,  when  one  is 
plainly  declared  in  the  instrument  itself,  the  courts  are 
not  at  liberty  to  search  for  elsewhere."  (Id.)  "If,  how- 
ever, a  difficulty  really  exists,  which  an  examination  of 
every  part  of  the  instrument  does  not  enable  us  to  re« 
move,  there  are  certain  extrinsic  aids  which  may  be  re- 
sorted  to,  and  which  are  more  or  less  satisfactory  in  the 
light  they  afford.  Among  these  aids  is  a  contemplation  of 
the  object  to  be  accomplished,  or  the  mischief  designed  to 
be  remedied  or  guarded  against,  by  the  clause  in  which  the 
ambiguity  is  met  with."  *  *  *  "The  prior  state  of  the 
law  will  sometimes  furnish  the  clue  to  the  real  meaning  of 
the  ambiguous  provision,  and  it  is  especially  important  to 
look  into  it,  if  the  constitution  is  the  successor  of  another, 
and  in  the  particular  in  question^  essential  changes  have  ap- 
parently been  made."     (Id.  65.) 

In  this  case  there^  is,  in  one  sense,  no  ambiguity.  It  is 
plain  that  no  public  funds  can  be  used  for  sectarian  par- 
poses>  but  it  is  not  plain,  from  the  amendment  itself,  what 
the  people  meant  by  the  words  **  sectarian  purposes."  With 
the  view  of  gathering  their  meaning,  their  intention  in  that 
respect,  and  of  ascertaining  whether  this  case  comes  withiu 
the  constitutional  prohibition,  we  shall  examine  the  history 
of  the  state  in  relation  to  appropriations,  as  it  is  shown  by 
the  statutes  and  legislative  journals. 

And  stating  first  the  result  of  our  investigation,  we  find 
that,  with  one  exception,  petitioner  has  been,  and  is,  the 
only  applicant  for  state  aid,  where  the  question  of  secta- 
rianism could  have  been  raised,  since  the  adoption  of  the 
constitution. 

The  exception  stated  was  this:  In  1866  a  bill  was  intro- 
duced in  the  assembly,  entitled,  ''An  a.ct  appropriating 
money  for  the  benefit  of  St.  Paul's  Episcopal  Parish 
School,"  at  Virginia  City.  The  amount  asked  was  ten 
thousand  dollars.  That  bill  was  indefinitely  postponed. 
(Assembly  Journal,  second  session,  276.) 
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At  the  same  session  a  bill  was  introduced  in  the  senate, 
entitled  "An  act  appropriating  moneys  for  the  benefit  of  the 
orphan  asylum,  conducted  by  the  Sisters  of  Charity  at  Vir- 
ginia City."  The  amount  mentioned  in  the  bill  was  ten 
thousand  dollars.  This  bill  passed  both  houses,  but  was 
vetoed  by  the  governor.  (Senate  Journal,  second  session, 
252.)  It  was  claimed  by  the  friends  of  the  senate  bill  that 
the  asseinhly  bill  was  introduced  for  the  purpose  of  defeat- 
ing the  senate  bill,  and  the  advocates  of  the  latter  bill  op- 
posed the  passage  of  the  other.     (Assembly  Journal,  246.) 

On  the  thirteenth  of  February,  1866,  Mr.  Lockwood,  in 
the  senate,  moved  to  refer  the  senate  bill  to  a  committee, 
with  instruction  to  amend,  by  inserting  a  section  as  follows : 
"No  sectarian  instruction  shall  be  imparted  or  tolerated  in 
any  school  or  university  that  may  be  established  or  main- 
tained under  this  act."  That  amendment  was  voted  down. 
(Senate  Journal,  147.) 

The  senate  committee  of  ways  an^  means  of  that  session, 
to  whom  the  above  bills  were  referred,  reported  against 
their  passage,  in  part  for  the  following  reasons:  "They  ask 
for  the  sum  of  twenty  thousand  dollars,  substantially  for  the 
same  objects;  that  is,  to  enable  them  to  train  up  children 
in  the  tenets  or  religious  belief  of  the  respective  churches, 
without  regard  to  the  question  of  religious  opinions  of  the 
relatives  of  such  children,  which  is  commendable  zeal  for 
the  progress  of  those  denominations,  as  the  right  training 
of  the  children  is  the  best  way  to  build  up  churches.  But 
if  the  state  contribute  twenty  thousand  dollars  towards 
building  up  and  strengthening  those  churches,  and  making 
provision  thus  for  future  increase  of  Episcopal  pastors  and 
laymen  and  Catholic  priests,  nuns,  and  laymen,  other  de- 
nominations, such  as  Presbyterians,  Methodists,  Baptists, 
and  Unitarians,  will  feel  equally  entitled  to  similar  appro- 
priations; and  thus  the  revenues  of  the  state  might  be  ab- 
sorbed to  such  an  extent  as  to  endanger  its  ability  to  pay 
its  bonds,  interest,  and  other  obligations,  for  which  its 
faith  is  already  pledged,  or  which  may  be  necessary  for 
ordinary  current  expenses." 
At  the  next  session  of  the  legislature,  an  appropriation  of 
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five  thousaDd  dollars  was  made  "to  provide  for  fostering 
and  supporting  the  Nevada  Orphan  Asylum,  a  duly  incor- 
porated institution,  located  at  Virginia  City,"  and  the  board 
of  county  commissioners  of  any  county  in  the  state  was  au- 
thorized and  empowered  to  send  to  the  asylum  any  white 
child  or  children,  under  twelve  years  of  age,  left  parentless 
while  residing  in  the  state.     (Stat.  18^7,  130.) 

At  the  next  session,  1869,  a  similar  law  was  passed,  ap- 
propriating six  thousand  dollars.  (Stat.  1869,  107.)  At 
the  next  session,  1871,  tlie  sum  of  five  thousand  dollars  was 
appropriated  for  the  same  purpose.  (Stat.  1871,  103.)  At 
the  next  session,  1873,  an  appropriation  was  sought,  and 
a  bill  introduced  in  the  assembly  to  obtain  it,  but  at  tbe  re- 
quest of  the  sisters  in  charge,  it  was  withdrawn.  (Assem- 
bly Journal,  sixth  session,  225).  At  the  eighth  session, 
1877,  when  the  amendment  to  the  constitution  was  proposed, 
a  bill  appropriating  five  thousand  dollars  was  introduced  and 
passed  in  the  senate,  but  it  was  defeated  in  the  assembly. 
(Assembly  Journal,  eighth  session,  244,  327,  330.)  At 
the  session  of  1879  an  appropriation  was  sought,  and  a  bill 
therefor  introduced,  which  was  laid  on  the  table,  where  it 
remained.     (Senate  Journal,  ninth  session,  311.) 

This,  we  think,  concludes  the  history  in  brief,  of  appro- 
priations made  by  the  state,  on  behalf  of  any  institutions 
against  which  the  objection  of  sectarianism  could  possibly 
have  been  urged,  until  the  passage  of  the  statute  under  which 
petitioner  claims  tbe  amount  now  demanded.  It  is  proper 
to  state  here,  that  in  1873  **An  act  for  the  government  of 
the  State  Orphans'  Home"  was  passed,  the  fifth  section  of 
which  made  it  the  duty  of  the  board  of  directors  to  inform 
the  trustees  of  the  Nevada  Orphan  Asylum  that  they  would 
receive  all  orphans  in  their  charge  then  maintained  in  any 
manner  by  the  state,  and  would  bear  all  the  necessary  ex- 
penses in  their  removal,  at  any  time  when  desired  by  the 
trustees  of  said  Nevada  Orphan  Asylum. 

A  few  of  the  facts  above  shown  will  bear  repeating.  At 
every  session  of  the  legislature  from  1866  to  1881,  inclusive, 
with  the  exception  of  the  session  of  1875,  petitioner  asked 
for  an  appropriation  from  the  state.     During  that  time,  and 
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before  the  amendment  was  proposed,  sixteen  thousand  dol- 
lars were  appropriated.     At  the  session  of  1877,  when  the 
amendment  was  proposed,  an  appropriation  was  asked,  bat 
the  bill  failed  to  pass.     No  other  institution,  save  one,  of  a 
sectarian  character,  whether  petitioner  is  so  or  not,  has  ap- 
plied  for  state  aid;  and  as  to  that  one,  the  advocates  of  peti- 
tioner's application  in  the  legislature  of  1866,  charged  that 
its  motives  were  sinister;  that  its  real  object  in  asking  an 
appropriation  was  to  defeat  petitioner's  application.     The 
friends  of  petitioner's  application  in  1866,  refused  to  adopt 
Mr.  Ijockwood's  amendment  that  «o  seclarian   instruction 
should  be  imparted  or  tolerated  in  school.     If  there  was  no 
intention  of  imparting  such  instruction,  it  is  difficult  to 
perceive  what  objection  could  have  been  made  to  the  amend- 
ment offered.     It  was  certainly  in  keeping  with  the  letter 
and  spirit  of  the  constitution  in  relation  to  public  school:), 
and  entirely  unobjectionable  if  sectarian  instruction  was  not 
to  be  imparted.     And  one  of  the  sisters  in  charge  testified  in 
this  case  that,  ^'the  same  course  of  treatment  has  been  pur- 
sued during  the  last  year  as  in  the  years  previous  thereto." 
Upon  th^  above  facts  alone  we  are  strongly  impressed  with 
the  idea  that,  in  the  minds  of  the  people,  the  use  of  public 
funds,  for   the  benefit  of  petitioner   and  kindred   institu- 
tions, was  an  evil  which  ought  to  be-  remedied,  and  that 
petitioner's  continued  applications  greatly,  if  not  entirely, 
impelled  the  adoption  of  the   constitutional  amendment. 
But  we  need  not  rest  here.     Let  us  examine  the  testimony 
and  see  where  that  leads  us.     There  are  before  us  deposi- 
tions of  persons  other  than  the  sisters  in  charge;  but  we 
shall  confine  ourselves  to  their  testimony.     They  certainly 
know  the  facts,  and  upon  their  statements  alone,  outside  of 
what  has  been  already  shown,  shall  it  be  decided  whether 
or  not  the  Nevada  Orphan  Asylum  is  a  sectarian  institution. 
It  is  admitted  by  the  attorney  general  that  petitioner  does 
not  make  any  distinction  in  its  reception  of  orphans  on  ac- 
count of  creed  or  sect,  and  that  it  has  never  made  such  dis- 
tinction.    It  is  admitted  by  counsel  for  petitioner  that  the 
St.  Mai-y's  School  is  a  part  or  branch  of  the  Nevada  Orphan 
Asylum;  that  it  is  controlled  exclusively  by  officers  of  the 
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latter,  who  are  Sisters  of  Charity,  members  of  the  Roman 
Catholic  Church,  and  who  can  not  become  sisters  unless 
they  are  members  of  that  church.  The  petitioner  is  a 
branch  of  the  ''mother  house"  at  Emmettsburg,  Maryland, 
and  has  to  report  to  it.  The  testimony  which  we  are  to 
consider  shows  this :  The  amount  demanded  by  petitioner 
does  not  exceed  the  cost  of  the  orphans'  living.  The  books 
used  at  the  school  are  those  in  commbn  use  in  pubHc 
schools,  and  the  children  are  taught  in  the  different  branches 
embraced  therein.  They  are  also  taught  in  music,  needle- 
work, housekeeping,  etc.,  when  it  is  proper  and  best  to  do 
so,  the  principal  object  being,  says  sister  Frederica,  **to 
make  them  good  women  and  good  mothers  afterwards." 

All  the  children^  after  dressing  in  the  morning,  are  re- 
quired to  repair  to  the  washroom)  when  all  kneel  down  in 
their  playroom,  where  prayers  are  said  aloud  by  one  of 
them  for  four  or  five  minutes.  This  exercise  is  repeated  at 
night.  These  prayers  are  the  Lord's  prayer,  the  angelical 
salutation,  the  apostolic  creed,  the  acts  of  faith,  hope,  and 
charity,  and  the  prayer  for  the  president.  In  the  act  of 
faith  are  these  words:  **  0  my  Gody  I  firmly  believe  all  the 
sacred  tmtlis  Thy  lioly  Catholic  Church  believes  and  teaches, 
because  Them  hast  revealed  tliem.  Who  canst  neither  deceive  nor 
be  deceived.'^  Protestant  children  are  not  required  to  say 
those  prayers,  but  they  must  be  present,  and,  "for  form's 
sake,  and  the  preservation  of  order,  must  kneel  down 
during  the  time  occupied  in  saying  them.  If  objection  is 
made,  they  need  not  kneel,  but  may  sit  instead.  And,  as  a 
matter  of  fact,  some  do  object,  and  sit,  rather  than  kneel 
down." 

**  Only  to  Catholic  children  are  instructions  given  in  the 
doctrines  of  the  Catholic  Church,"  and  this  is  done  **at 
the  request  of  their  friends."  "  The  Protestant  children  are 
asked  to  say  their  prayers  in  silence  to  themselves.  If  they  asked 
to  do  otherwise,  they  would  be  perngiitted  to  do  so,  but  they 
have  never  asked  it.'* 

**  According  to  the  regulations  of  the  organization,  should 
a  minister  of  a  denomination  other  than  the  Catholic  ask  to 
hold  services  at  the  orphan  asylum,  the  children  of  Catholic 
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parents  would  be  permitted  to  attend,  provided  that  his  sub^ 
ject  loould  not  he  on  religious  matters J*^ 

**In  speaking  of  religious  services  held  at  the  asylum," 
says  Sister  Vibianna,  **I  mean  exclusively  Catholic  ser- 
vices. We  could  permit  other  religious  services  to  be  held, 
but  we  have  not  children  enough.  We  would  permit  any 
minister  to  come  down  and  see  children  of  his  own  belief. 
We  would  give  him  a  room  for  the  purpose  of  giving  them 
instruction."  Sister  Frederica  says:  '*  I  require  all  orphans 
and  half  orphans  to  attend  morning  and  evening  prayer, 
unless  ordered  by  friends  or  parents  to  the  contrary.  I  do 
not  have  passages  in  the  Bible  read — but  they  have  catechism 
for  the  Catholic  children  every  morning.  I  do  not  require 
all  to  attend  to  the  exercises  when  the  catechism  is  read. 
They  are  present  in  the  room.  Any  orphan  or  half-orphan 
can  read  any  bible,  and  pray  as  they  wish — that  is,  privately. 
We  do  not  permit  it  in  the  room  used  for  prayer,'^^    *    *    * 

**  In  regard  to  religious  instructions,  we  are  guided  by  the 
instruction  of  the  orphan's  friends.  We  instruct  the  Cath- 
lic  children  in  the  Catholic  faith.'* 

From  all  the  preceding  facts  it  seems  to  us,  that  but  one 
conclusion  can  be  arrived  at,  which  is,  that  the  Nevada  Or- 
phan "Asylum  is  a  sectarian  institution.  Webster  defines 
sectarian  as  follows:  ** Pertaining  to  a  sect  or  sects;  pe- 
culiar to  a  sect;  bigotedly  attached  to  the  tenets  and  inter- 
ests of  a  denomination."  He  also  defines  the  word  as  "  one 
of  a  party  in  religion  which  has  separated  itself  from  the 
established  church,  or  which  holds  tenets  different  from 
those  of  the  prevailing  denomination  in  a  kingdom  or  state," 
and  it  was  argued  by  petitioner's  counsel  that  the  word  was 
used  in  this  sense  in  the  constitution.  We  do  not  think 
so.  It  was  used  in  the  popular  sense.  A  religious  sect  is 
a  body  or  number  of  persons  united  in  tenets,  but  consti- 
tuting a  distinct  organization  or  party,  by  holding  senti- 
ments or  doctrines  different  from  those  of  other  sects  or 
people.  In  the  sense  intended  in  the  constitution,  every 
sect  of  that  character  is  sectarian,  and  all  members  thereof 
are  sectarians.  The  framers  of  the  constitution  undoubt- 
edly considered  the  Roman  Catholic  a  sectarian  church. 
Vol.  XVI— 25 


386  State  op  Nevada  v.  Hallock.         [Sup.  Ci 

Opinion  of  the  Court — Leonard,  C.  J. 

(Const.  Debates,  568  etseq.)    The  people  understood  it  in 
the  same  sense  when  they  ratified  it. 

Counsel  for  petitioner  lay  great  stress  upon  what  are 
claimed  to  be  the  facts;  that  is  to  say,  that  Protestant  chil- 
dren are  taught  only  those  things  which  are  common  to  all 
Christian  people,  and  that  only  the  children  of  Catholic 
parents  are  taught  the  principles  of  the  Catholic  Church. 
In  the  first  place,  the  facts  are  not  so,  and  in  the  second 
place,  if  they  were,  the  instruction  given  to  the  Catholic 
children  would  stamp  the  institution  as  sectarian. 

The  facts  are,  that  all  exercises  of  a  religious  nature  are 
of  one  kind,  exercises  appertaining  to  the  Catholic  Church, 
and  they  are  regular,  and  form  as  much  a  part  of  the  daily 
routine,  as  does  the  study  of  geography  or  arithmetic.  And 
those  exercises,  although  brief,  are  such  as  leave  their  im- 
press upon  the  plastic  mind  of  the  child.  We  refer  now  to 
the  exercises  of  a  religious  nature,  in  which  all  take  part. 
The  act  of  faith  is  repeated  by  some  child,  in  the  presence 
of  all  the  rest  in  a  kneeling  posture,  and  in  doing  so  he  is 
required  to  say  he  believes  "all  the  sacred  truths  Thy  holy 
Catholic  Church  believes  and  teaches,  because  Thou  hast 
revealed  them,  Who  canst  neither  deceive  nor  be  deceived." 
It  is  idle  to  say  that  the  kneeling  Protestant  children  are 
not  required  to  join  in  those  prayers,  simply  because  one 
child  articulates  the  words  for  all.  Their  very  posture  is  a 
sufficient  answer  to  the  proposition.  And  in  addition  to 
these  general  daily  exercises,  the  children  of  Cathohc 
parents  are  taught  the  catechism,  which  imparts  all  the 
fundamental  doctrines  of  the  church. 

It  does  not  matter  that  Catholic  parents  desire  their  chil- 
dren taught  the  Catholic  doctrines,  or  that  Protestants 
desire  theirs  to  be  instructed  in  Protestantism.  The  con- 
stitution prohibits  the  use  of  any  of  the  public  funds  for 
such  purposes,  whether  parents  wish  it  or  not.  If  all  the 
children  at  the  asylum  were  Catholics,  and  all  their  parents 
or  friends  wished  them  taught  Catholic  dogmas,  those  facts 
would  not  make  the  institution  non-sectarian.  It  is  what  is 
taught,  not  toho  are  instnuded,  that  must  determiue  this 
question.     If  the  instruction  is  of  a  sectarian  character, 
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the  school  is  sectarian.  A  church  is  as  mach  sectarian  if 
every  person  in  attendance  is^  a  communicant,  as  it  would 
be  if  a  part  were  of  one  belief  and  the  balance  of  another. 
The  word  "sectarian/'  in  the  amendment,  is  evidently  used 
in  the  same  sense  as  in  the  original  constitution.  It  was 
intended  that  public  funds  should  not  be  used,  directly  or 
indirectly,  for  the  building  up  of  any  sect.  And  any  in- 
struction or  exercises  which,  in  common  schools,  would  be 
of  sectarian  character,  are  so  at  the  St.  Mary*&  School. 
Suppose  that,  in  the  public  schools  of  Virginia,  the  teachers 
should  require  all  the  children,  twice  each  day,  to  go 
through  the  religious  exercises  of  the  St.  Mary's  School, 
would  any  one,  Protestant  or  Catholic,  hesitate  to  say  that 
sectarian  instruction  was  being  imparted?  Would  any 
trustee,  regardless  of  his  religious  faith,  after  taking  an 
oath  to  support,  protect,  and  defend  the  constitution  of  the 
state,  dare  to  say  it  was  not  being  violated  each  morning 
and  evening?  Would  any  teacher  of  the  Presbyterian  faith 
be  permitted  to  require  the  whole  school  to  kneel  while  one 
should  repeat  the  Catholic  article  of  faith,  after  substitut- 
ing "Presbyterian"  for  the  word  "Catholic?" 

People  of  nearly  all  nationalities  and  many  religious  be- 
liefs established  our  state.  They  met  on  common  ground, 
and  in  the  most  solemn  manner  agreed  that  no  sect  should 
be  supported  or  built  up  by  the  use  of  public  funds.  It  is 
a  wise  provision  and  must  be  upheld. 

One  other  question  requires  consideration.  It  is  claimed 
that  even  if  petitioner  is  a  sectarian  institution  wherein  sec- 
tarianism is  taught,  still  the  money  now  demanded,  if  paid, 
would  not  be  used  for  sectarian  purposes,  but  for  the  physi- 
cal necessities  of  the  orphans,  and  that  it  is  no  more  than 
is  required  therefor. 

It  can  not  be  doubted,  that  the  appropriation  was  in- 
tended to  be  a  mere  charity.  The  act  is  entitled,  "An  act 
to  appropriate  funds  for  the  relief  of  the  several  orphan 
asylums  of  this  state."  All  asylums  "  established  on  a  self- 
sustaining  basis,  where  the  inmates  are  required  to  pay  for 
admission,  support,  and  maintenance  therein,  and  such  asy- 
lums as  are  now  supported  entirely  by  state  aid,  shall  not 
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be  entitled  to  the  benefits  of  this  actj  but  only  such  as  are 
supported  and  sustained  wholly  or  in  part  by  cliaritdble  do- 
nations." (Stat.  1881,  122.)  And  it  is  alleged  in  the  peti- 
tion that  petitioner  has  been,  ever  since  its  organization, 
and  still  is,  almost  entirely  supported  by  contributions  of 
money  and  other  assistance  from  the  charitable. 

The  seventy-five  dollars  appropriated  for  each  orphan  is 
a  contribution  only.  Should  it  be  given,  it  would  be  used 
for  the  relief  and  support  of  a  sectarian  institution,  and  in 
part,  at  least,  for  sectarian  purposes.  '  Should  it  be  admit- 
ted that  it  would  be  used  in  part  for  legitimate  purposes, 
still,  it  is  impossible  to  separate  the  legitimate  use  from 
that  which  is  forbidden. 

Mandamus  denied. 


[No.  1,071.] 

JOSEPH  MENDES,  Appellant,  v.  FEANK  FEEITEES, 
Defendant,  and  HIRAM  JOHNSON  et  al.,  Inter- 

VENORS  AND  RESPONDENTS. 

Attachment  upon  Account  Stated  for  Gbeateb  Amount  than  is  Ac- 
tually Due — When  not  Constructive  Fraud — Subsequent  Attach- 
ing Creditobs. — When  a  party  acts  in  good  faith,  he  is  not  guilty  of 
constructive  fraud  in  commencing  an  attachment  suit  upon  a  stated  ac- 
count for  a  greater  sum  than  is  actually  due.  His  attachment  to  the 
extent  of  the  amount  actually  due  to  him  is  valid  against  suhsequent 
attaching  creditors. 

Amendment  of  Complaint — Between  Parties. — As  between  the  plaintiff 
and  the  defendant,  plaintiff  had  the  right  to  amend  his  complaint  by 
adding  a  count  for  goods  sold  and  delivered,  and  money  advanced  by 
him  to  defendant,  which  included  the  same  items  that  were  embraced  io 
the  original  complaint  upon  an  **  account  stated." 

Mistake  in  Original  Complaint — Who  can  take  Advantage  of.— K  the 
plaintiff  made  a  mistake  in  declaring  upon  an  '*  account  stated"  instead 
of  for  goods  sold  and  delivered,  etc.,  the  defendant  is  the  only  one  that 
could  have  taken  advantage  of  the  error. 

Amendment  —  Effect  of  upon  Attachment — Defendant. — Defendant 
could  not  demand  a  release  of  the  property  attached  because  of  the 
amendment.  As  to  him,  plaintiff's  lien  was  in  force  after  as  well  as  be- 
fore the  amendment.  • 

Idem — Intervenors. — An  amendment  changing  the  form  of  action  merely, 
or  adding  a  new  count  for  the  same,  will  not  dissolve  the  attachment  as 
to  Intervenors. 
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Appeal  from  the  Distriot  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion. 

G.  J.  Lansing  and  Bishop  &  Sabin,  for  Appellant: 

I.  Admitting  that  the  account  as  stated  was  for  a  greater 
sum  than  was  actually  due,  parol  evidence  was  admissible 
to  show  that  the  settlement  was  not  made  as  a  final  settle- 
ment, and  was  not  so  considered  by  the  parties  at  the  time 
it  was  made,  but  was  approximately  correct,  and  was  to  be 
corrected  when  the  true  balance  was  determined. 

II.  Such  an  agreement  is  valid.  There  is  neither  ac^tual 
nor  constructive  fraud  in  the  transaction.  By  the  terms  of 
the  contract,  and  under  said  accounting,  the  true  balance 
due  from  defendant  to  plaintiflf  could  be  recovered  from  the 
defendant,  but  nothing  more. 

III.  Upon  the  evidence  and  the  facts  in  the  case,  every 
act  of  plaintiflf  was  honest  and  legal,  no  act  of  his  was  fraud- 
ulent, nor  can  it  be  legally  so  construed.  (Iravis  y.  Upstein, 
1  Nev.  117;  Bdtterman  v.  Pierce,  3  Hill,  171.)  The  original 
complaint  was  sufl&cient  to  sustain  the  attachment. 

IV.  If  the  case  had  been  tried  without  the  amended  com- 
plaint, the  correct  balance  due  plaintiflf  could  have  been 
proven,  notwithstanding  the  amount  fixed  and  named  in  the 
account  stated. 

V.  The  complaint  being  properly  amended,  the  attach- 
ment was  not  rendered  nugatory  or  ineflfectual.  The  attach- 
ment was  properly  issued  in  the  first  instance,  and  is  still 
valid.     (Hathaway  v.  Davis,  33  Cal.  161.) 

VI.  The  statement  of  the  account  in  no  way  aflfected  or 
impaired  the  original  debt,  so  long  as  said  statement  or 
writing  remained  unpaid.  (Brewster  v.  Bours,  8  Cal.  501; 
Cole  V.  SacJcell,  1  Hill,  516.) 

VII.  The  attachment  lien  of  plaintiflf  could  not  be  post- 
poned to  the  liens  of  the  interveners,  ev^n  if  there  was  par- 
tial fraud  on  the  part  of  the  plaintiflf.  The  most  that  could 
be  done  in  this  way  would  be  to  postpone  the  attachment 
lien  of  plaintiflf  for  the  amount  found  to  have  been  fraud- 
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ulently  claimed,  after  the  payment  of  the  true  amount  found 
to  be  due  to  the  plaintiff  from  the  defendant.  (CoghiU  (6 
Co.  V.  Marks,  29  Cal.  673;  Patrick  v.  ilontader,  13  Id.  434; 
Gamble  y.Voll,  15  Id.  509.) 

ITiomas  Wren  and  Crittenden  Thorrvton,  for  Bespondents: 

I.  The  original  complaint  of  plaintiff  stated  a  cause  of 
action  which  did  not  exist.  There  never  was  an  account 
stated  between  the  plaintiff  and  the  defendant  Freiters. 

II.  The  amended  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  judgment  rendered  in 
favor  of  plaintiff  against  the  defendant  Freiters  falls  for 
lack  pi  support  by  a  proper  pleading.  The  intervenors  can 
attack  the  judgment  in  this  manner.  If  the  plaintiff's 
judgment  is  erroneous,  and  ought  to  be  reversed  for  error 
on  direct  attack,  he  has  no  standing  in  court  to  assail  the 
judgment  which  postpones  the  lien  of  his  attachment  to 
those  of  the  intervenors.  If  he  ought  not  to  have  a  judg- 
ment, he  ought  not  to  have  a  lien  by  attachment  superior 
to  those  of  the  intervenors. 

m.  An  account  stated  may  be  opened  by  either  party 
upon  proof  of  fraud  or  mistake  seasonably  discovered. 
{Perkins  v.  Hart,  11  Wheat.  256;  Lockwood  v.  Thorne,  1 
Ker.  170;  Ihlandw.  Sprague,  12  Pet.  300.) 

IV.  The  second  count  unites  an  attempt  to  state  a  cause 
of  action  for  goods  furnished  and  delivered,  with  an  at- 
tempt to  state  a  cause  of  action  for  moneys  advanced,  paid 
out,  and  expended.  Such  a  complaint  is  bad  in  substance. 
(BuckingJiam  v.  Waters,  14  Cal.  147;  Cordier  v.  Sclioss,  18 
Id.  580;  Watson  v.  S.  F.  &  H.  B.  R.  R.  Co.,  41  Id.  19.) 

V.  An  attachment  upon  a  cause  of  action  not  yet  due,  or 
for  a  sum  greater  than  that  actually  due,  is  void  against 
subsequent  attaching  creditors.  (The  authorities  cited  are 
referred  to  in  the  opinion  of  the  court.) 

VI.  A  lien  by  attachment  is  good  or  bad  as  a  whole.  It 
is  either  wholly  good  or  entirely  bad.  {Fairfield  v.  Baldwin^ 
12  Pick.  397;  Pierce  v.  Partridge,  3  Mete.  44;  Wilder  v. 
Fondey,  4  Wend.  104;  Kendall  v.  Lawrence,  22  Pick.  545.) 
The  point  for  which  we  contend  has  for  a  century  been  the 
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settled  doctrine  as  applicable  to  contracts  of  every  class 
within  other  sections  of  the  statute  of  frauds.  (Lord  Lex- 
ington V.  ClarJc,  2  Vent.  223;  Chater  v.  Bickett,  7  T.  K.  201; 
Crawford  v.  MoiireU^  8  Johns.  253;  Sherrill  v.  Crosby,  14 
Id.  358;  Movan  v.  Hays,  1  Johns.  Ch.  339;  Boisford  v. 
Burr,  2  Id.  405;  Steere  v.  Sieere,  5  Id.  1;  Fuller  v.  JSecrf,  38 
Cal.  99.) 

VII.  No  right  of  action  accrues  to  an  accommodation- 
maker,  or  indorser,  or  guarantor,  or  surety  against  his 
principal,  until  payment  in  fact  of  their  common  obliga- 
tion. {Chilton  V.  Whiffln,  3  Wils.  13;  Goddard  v.  Vander- 
heyden,  Id.  262;  Young  v.  HocJccliffe,  Id.  346;  Taylor  v.  Hig- 
gins,  3  East,  269;  Maxioell  v.  Jameson,  2  B.  &  A..  51;  Tbm 
V.  Goodrich,  2  Johns.  213;  Powell  y.  Smith,  8  Id.  249;  Cum- 
ming  v.  Hockley,  Id*  202;  Hoyt  v.  WUkhison,  10  Pick.  33; 
Moi'vison  V.  Berkeley,  7  S.  &  R.  238;  Miller  v.  Howry,  2 
P.  &  W.  380;  £^orf^es  v.  Armstrong,  2  Dev.  253.) 

VIII.  The  attachment  of  the  plaintiflf  for  the  amounts 
not  due  was  unquestionably  voidable  by  the  interveners  as 
subsequent  attaching  creditors.  The  inference  of  fraud  in 
such  a  case  is  not  a  mere  presumption,  disputable  and  in- 
conclusive, but  a  legal  conclusion,  incapable  of  refutation. 
{Wilcomhe  v.  Dodge,  3  Cal.  260;  McFarland  v.  Pico,  8  Id. 
626;  Pierce.  Y.  Jackson.,  6  Mass.  242;  Swift  v.  CrocJcer,  21 
Pick.  241;  Smith  v.  Gettinger,  3  Ga.  140;  Hale  v.  Chandler,  3 
Gibbs,  531.) 

By  the  Court,  Leonard,  C.  J. : 

This  appeal  is  from  a  judgment  in  favor  of  the  intervenors 
above  named,  whereby  it  was  ordered  and  adjudged  that, 
the  lien  of  plaintiflf's  attachment  upon  certain  personal 
property  be  postponed  to  the.  liens  of  the  intervener's  at- 
tachment, and  that  the  sheriflf  should  sell  said  property, 
and  out  of  the  proceeds  of  such  sale  pay,  first,  the  judg- 
'  ments  of  the  intervenors  against  defendant  in  the  order  in 
which  they  were  issued;  and,  second,  out  of  the  surplus,  if 
any,  satisfy  plaintiff's  judgment  in  whole  or  part.  Plaintiff's 
attachment  was  prior  in  time,  and  his  judgment  was  for 
seven  thousand  nine  hundred  and  fifteen  dollars  and  ninety- 
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seven  cents.  The  agj^regate  of  interveners'  judgments  was 
three  thousand  five  hundred  and  eighty-eight  dollars  and 
forty-nine  cents.  The  value  of  the  property  attached  is  in- 
sufficient to  satisfy  plaintiflf's  judgment.  The  defendant  is 
insolvent,  and  has  no  other  property  out  of  which  the  sev- 
eral judgments  can  be  satisfied. 

In  his  original  complaint  plaintiff  declared  upon  an  ac- 
count stated  between  him  and  defendant  on  the  eighth  day 
of  August,  1879,  and  alleged  that  upon  such  statement,  a 
balance  of  ten  thousand  one  hundred  and  one  dollars  and 
ninety-four  cents  was  found  due  to  him  from  defendant,  no 
portion  of  which  sum  had  been  paid,  and  asked  judgment 
for  that  amount.  Subsequently  defendant  filed  a  demurrer 
to  the  complaint,  which  he  afterwards  withdrew,  and  bis 
default  was  duly  entered;  but  in  the  meantime  the  petitions 
of  interveners  had  been  filed  and  served.  Thereafter,  with 
permission  of  the  court,  and  without  objection  on  the  part 
of  interveners,  plaintiff  filed  an  amended  complaint  upon 
an  account  stated  between  him  and  defendant,  on  said 
eighth  day  of  August,  but  alleged  that  both  he  and  the  de- 
fendant made  a  mistake  and  error  as  to  the  amount  reallj 
due  from  the  latter  to  him,  and  that  the  amount  due  on  said 
date  was  seven  thousand  nine  hundred  and  fifteen  dollars 
and  ninety-seven  cents,  instead  of  ten  thousand  one  hundred 
and  one  dollars  and  ninety-four  cents.  And  '  *  for  farther 
cause  of  action"  he  alleged  that,  **on  the  eighth  day  of 
August,  1879,  defendant  was,  and  now  is,  indebted  to  plaint- 
iff in  the  sum  of  seven  thousand  nine  hundred  and  fifteen 
dollars  and  ninety-seven  cents,  upon  a  balance  due  for  goods 
furnished  and  delivered,  and  for  moneys  advanced,  paid 
out  and  expended,  for  defendant,  at  his  special  instance  and 
request,  between  January,  1871,  and  the  eighth  day*  of 
August,  1879. 

The  petitions  of  intervention  charged  that  plaintiflf's  ac- 
tion was  brought,  and  h4s  attachment  issued,  to  hinder, 
delay,  and  defraud  the  creditors  of  defendant,  by  collusion 
between  plaintiff  and  defendant.  Intervener  Colerick  also 
alleged,  upon  information  and  belief,  that  when  the  action 
was  commenced  defendant  was  not  indebted  to  plaintiff  in 


Jan.  1882;]  Mendes  v.  Freiters.  393 

Opinion  of  the  Court — Leonard,  C.  J. 

any  sam;  and  intervenor  Johnson  in  the  same  manner  al- 
leged that,  defendant  was  not  indebted  to  plaintiff  in  the 
sum  of  ten  thoasand  one  hundred  and  one  dollars  and 
ninety-four  cents;  that,  if  he  was  indebted  in  any  sum,  it 
was  for  several  thousand  dollars  less  than  that  amount,  and 
that  he  did  not  know  and  had  no  means  of  knowing  or  as- 
certaining the  exact  amount  due,  if  anything.  Plaintiff 
answered,  denying  all  charges  of  fraud  stated  by  the  inter- 
yenors,  and  made  allegations  similar  to  those  set  out  in  the 
amended  complaint,  as  to  the  amount  due  to  him,  and  as  to 
the  error  and  mistake  in  stating  that  amount,  and  in  com- 
mencing the  action  for  a  larger  sum  than  was  actually  due. 
It  will  be  seen  that  one  of  the  issues  raised  between  plaint- 
iff and  the  interveners  was  as  to  the  amount  actually  due  to 
the  former  from  the  defendant,  and  another  was  upon  the  al- 
leged fraud.  Plaintiff  was  permitted,  without  objection  on 
the  part  of  intervenors,  to  introduce  evidence  to  sustain  his 
allegations  in  the  amended  complaint  as  to  the  amount  actu- 
ally due,  and  to  repel  the  charges  of  fraud.  Among  other 
facts,  the  court  found  that  there  was  no  collusion  between 
plaintiff  and  defendant,  and  that  plaintiff  did  not  intend  to 
either  hinder,  delay,  or  defraud  the  other  creditors  of  de- 
fendant, but  that  on  the  evening  previous  to  commencing 
his  action  plaintiff  demanded  an  acknowledgment  from  de- 
fendant of  the  latter's  indebtedness,  which  was  given  in 
writing  for  the  sum  of  ten  thousand  one  hundred  and  one 
dollars  and  ninety-four  cents,  with  the  understanding  that 
if  said  amount  was  not  due,  the  acknowledgment  should  be 
corrected  so  as  to  conform  to  the  truth;  that  when  plaintiff 
took  the  acknowledgment  he  did  not  know  exactly  how 
much  was  due,  but  did  know  it  was  not  as  much  as  the  sum 
acknowledged,  and  that  he  took  it  with  margin  enough  in 
his  favor  to  cover  all  that  defendant  owed  him,  and  all  that 
he  (plaintiff)  had  become  defendant's  surety  for;  that 
plaintiff  knew  at  the  time  he  commenced  his  action  for  ten 
thousand  one  hundred  and  one  dollars  and  ninety-four  cents, 
that  defendant  did  not  owe  him  that  amount,  either  directly 
or  indirectly,  on  account  of  indorsements  or  otherwise. 
As  to  the  execution  of  the  acknowledgment,  plaintiff  tes- 
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tified,  •in  substance,  that  defendant  signed  it;  that  they 
guessed  at  the  amount  due;  that  they  did  not  examine  the 
books;  that  it  was  given  and  receive'd  with  the  understand- 
ing that,  if  there  was  a  mistake,  it  should  be  corrected. 

As  conclusions  of  law,  the  court  found,  1.  That  plaintiff 
was  guilty  of  constructive  fraud  in  taking  an  acknowledgment 
for  a  sum  greater  than  was  actually  due;  2.  That  there  never 
was  an  accounting;  3.  That  in  commencing  his  action  upon 
an  account  stated,  plaintiff  commenced  upon  a  cause  of  ac- 
tion that  did  not  exist,  and  that  the  attachment  issued  upon 
said  cause  of  action  was  invalid  and  void  as  to  subsequent 
attaching  creditors;  and,  4.  That  plaintiff  was  entitled  to 
judgment  against  defendant  for  the  sum  of  seven  thousand 
nine  hundred  and  fifteen  dollars  and  ninety-seven  cents,  the 
amount  claimed  in  the  amended  complaint.  The  amount  of 
this  judgment  was  made  up  of  the  following  items,  viz. : 

a.  There  was  due  to  plaintiff,  on  direct  account,  five  thou- 
sand three  hundred  and  sixty-one  dollars  and  eighty-five 
cents. 

b.  A  note  executed  for  defendant's  benefit,  upon  which 
plaintiff  was  joint  maker,  for  one  thousand  dollars.  This 
note  was  due  when  the  action  was  commenced,  and  accord- 
ing to  plaintiff's  testimony,  it  was  paid  by  him  before  the 
commencement  of  the  action. 

c.  A  note  for  six  hundred  dollars,  of  like  character,  not 
due  when  the  action  was  commenced,  nor  when  the  amended 
complaint  was  filed.  Plaintiff  testified  that  he  paid  this 
note  the  next  day  after  the  attachment. 

d.  An  account  against  defendant  in  favor  of  Dunkel  & 
Co.,  for  which  plaintiff  was  responsible.  There  is  no  evi- 
dence that  this  bill  has  ever  been  paid. 

We  deem  it  unnecessary  to  decide  whether  or  not  the  evi- 
dence supported  an  action  upon  an  account  stated.  Tbe 
question  is.  Did  the  court  err  in  postponing  the  attachment 
lieu  of  plaintiff  to  those  of  intervenors,  and  in  awarding  to 
the  latter  priority  of  payment  to  the  extent  of  their  judg- 
ments ? 

There  was  a  large  amount  of  money  actually  due  to  plaint- 
iff, and  this  action  was  commenced  to  recover  it^  even  though 
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the  action  was  for  a  larger  sum.  A  cause  of  action  wa^  well 
stated  in  the  original  complaint,  whether  in  fact  it  existed 
or  not.  It  was  a  cause  of  action  upon  which  an  attachment 
could  be  had,  and  the  court  acquired  jurisdiction  of  the 
whole  subject-matter. 

It  may  be  admitted  that  the  pleader  first  mistook  his  form 
of  action,  but,  as  between  the  original  parties,  it  can  not  be 
doubted  that,  upon  leave  granted,  plaintiff  had  the  right  to 
amend  as  to  form  merely,  by  declaring  upon  the  original 
demand  only;  or  that  he  could  amend  by  adding  a  new  count 
upon  that  demand,  setting  forth  the  subject-matter  of  the 
original  debt,  especially  where,  as  in  this  case,  it  is  appar- 
ent upon  the  face  of  the  amended  complaint,  that  the  de- 
mand stated  in  each  count  is  in  fact  the  same.  {Vibband  y. 
Roderichy  51  Barb.  627;  TiermarCs  Ex.  v.  Woodrvffy  5  McLean, 
136.) 

The  amendment  having  been  rightfully  made,' it  relates 
back  to  the  commencement  of  the  action,  and  makes  the 
complaint  as  if  it  had  been  originally  drawn  as  amended. 
(Dana  v.  McClure,  39  Vt.  201;  Wardw.  Kalbfleish,  21  How. 
Pr.  285.) 

Again,  if  the  pleader  made  a  mistake  in  declaring  upon 
an  account  stated  in  the  original  complaint,  we  are  of  the 
opinion  that  the  defendant  alone  could  have  taken  advan- 
tage of  the  error.  (Moresi  v.  Sivi/t,  15  Nev.  220;  Patride  v. 
Montader,  13  Cal.  443.) 

In  Ball  V.  Claflin,  5  Pick.  306,  the  court  said:  '*But  it  is 
said  that  on  the  indebUaius  assumpsit,  as  for  goods  sold,  the 
plaintiff  could  not  have  prevailed,  so  that^a  second  attach- 
ment would  come  in.  We  do  not  understand  that  it  is  the 
right  of  third  parties,  either  creditors  or  bail,  to  avail  them- 
s^ves  of  a  mere  defect  in  the  form  of  declaring.  If  it  were 
so,  no  amendment  could  be  allowed,  and  the  rule  would  be 
nugatory.  It  is  to  cure  defects  of  form  that  the  statute  and 
the  rule  were  made,  and  where  the  plaintiff  has  the  right  to 
the  value  or  the  price  of  goods  which  have  come  to  the 
hands  of  defendant  in  such  a  manner  as  that  he  is  account- 
able on  implied  or  express  contract  for  the  value  or  the 
price,  the  form  of  the  action  is  wholly  unimportant  to  third 
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persons,  although  they  may  eventually  b6  interested  in  the 
suit.  There  is  but  one  contract,  one  cause  of  action,  one 
single  matter  of  the  suit.  The  plaintiff  has  mistaken  the 
manner  of  declaring  for  it.  This  is  the  very  case  where,  by 
virtue  of  the  statute,  he  is  entitled  to  amend." 

It  is  plain  that  defendant  could  not  have  demanded  a  re- 
lease of  the  property  attached  because  of  the  amendment, 
and  consequently  that,  as  to  him,  plaintiff's  lien  was  in  force 
after  as  well  as  before  the  amendment. 

The  effect  of  the  amendment  upon  intervenors  remains  to 
be  considered,  and  upon  this  question  a  fair  result  of  all  the 
authorities  is  that,  an  amendment  changing  the  form  of  the 
action  merely,  or  substituting  or  adding  a  new  count  for  the 
same,  will  not  dissolve  an  attachment.  (Laighion  v.  Lord, 
29  N.  H.  257;  Austin  v.  Town  of  Burlington,  34  Vt.  512; 
Hill  V.  Smith,  Id.  541;  Wright  v.'  Brownell,  3  Vt.  440;  BaJl 
V.  Clafiin,  5  Pick.  304;  Wood  v.  Denny,  7  Gray,  541;  SeeUy 
V.  Broion,  14  Pick.  177;  Page  v.  Jewett,  46  N.  H.  443;  MH- 
ler  V.  Clark,  8  Pick.  413.) 

But  was  plaintiff,  under  the  circumstances  shown,  guilty 
of  constructive  fraud  in  commencing  his  action  for  more 
than  was  due?  We  quote  from  the  court's  opinion:  "The 
commencement  of  the  action  in  the  first  place  for  more  than 
thirty-five  per  cent,  more  than  was  due,  with  knowledge  of 
an  excess,  in  my  opinion,  amounted  to  constructive  fratui, 
however  innocent,  or  rather,  as  I  think,  thoughtless,  the 
act  may  have  been." 

The  court  also  held  that,  "a mistake  in  seeking  to  recover 
more  than  plaintiff  was  legally  entitled  to  was  no  excuse." 
In  considering  this  question  we  must  keep  constantly  in 
mind  the  fact  that,  plaintiff  was  not  guilty  of  actual  fraud, 
for  so  the  court  found.  In  other  words,  he  did  not  intend 
to  recover  more  than  was  legally  his  own.  He  did  not,  in 
fact,  intend  to  hinder,  delay,  or  defraud  any  other  creditor. 
We  must  remember,  too,  that  penalties  and  forfeitures  are 
visited  upon  fraud  and  wrongdoing.  We  freely  concede 
that,  if  plaintiff  had  commenced  his  action  for  a  sum  in  ex- 
cess of  the  amount  that  he  knew  was  due,  with  the  inten- 
tion of  obtaining  judgment  for  such  sum,  and  satisfying  it 
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oat  of  defendant  s  property,  thus  defrauding  other  tjreditors, 
the  attachment  would  have  been  void  in  ioto,  and  ought  to 
have  been  postponed  to  those  of  intervenors.  Counsel  for 
respondent  say:  ''The  rule  is  that  an  attachment  upon  a 
cause  of  action  not  yet  due,  or  for  a  greater  sum  than  is 
actually  due,  is  void  as  against  subsequent  attaching  cred- 
itors," and  Taaffe  v.  Josep/ison,  7  Cal.  352;  McKemty  v.  Glad- 
tvin,  10  Id.  227;  Scales  v.  Scott,  13  Id.  76;  Wilcoxsonv.  Bur- 
ion,  27  Id.  228;  Fairfield  v.  Baldwin,  12  Pick.  388;  and 
Pierce  v.  Partridge,  3  Mete.  44,  are  relied  on  in  support  of 
the  doctrine  stated.  The  first  case  has  been  overruled. 
(See.  Patrick  v.  Montader,  13  Cal.  442,  and  Gamble  v.  Voll, 
15  Id.  510,  where  it  is  held  that  ^'the  mere /act  that  the 
judgment  is  taken  for  too  much  is  not  itself  conclusive  proof 
of  fraud.") 

As  to  each  caseucited  wherein  the  sum  sued  for  was  greater 
than  the  amount  actually  due,  unless  McKenty  v.  Gladwin 
and  Scales  v.  Scott  are  exceptions,  judgment  was  knowingly 
taken  for  the  full  amount,  after  the  true  indebtedness  was 
ascertained;  while  in  this  case,  judgment  was  rendered  for 
no  more  than  the  court  found  was  due.      • 

In  Wilcoxson  v.  Burton,  the  court  found  that,  the  actual 
indebtedness  was  nine  thousand  and  odd  dollars  less  than 
the  amount  for  which  the  note  mentioned  in  the  confession 
of  judgment  was  given,  and  that  said  excess  was  included 
in  the  note  for  the  purpose  of  defrauding  creditors.  And 
the  court  said:  ''These  facts  being  given,  the  judgment  is 
unquestionably  void,  citing  McKenty  v.  Gladwin  and  Scales 
V.  Scott. 

In  Tully  V.  Harloe,  35  Cal.  308,  the  court  referred  to  the 
different  California  cases  above  cited,  and  said:  ''They 
merely  established  the  doctrine  that,  a  note  or  mortgage 
given  for  a  greater  sum  than  is  due,  is  void  in  any  event,  so 
far  as  the  excess  is  concerned,  and  in  toto  unless  satisfac- 
torily explained." 

In  McKenty  v.  Gladwin,  upon  the  authority  of  which  the 
court  below  particularly,  relied  in  rendering  the  judg- 
ment appealed  from,  the  intervenors  claimed,  and  so  the 
court  held,  that  the  note  in  suit  was  void  as  to  creditors  of 
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the  defendant,  because  a  parfc  of  its  consideration  was  fraud- 
ulent.    It   was  executed  on  the  fifteenth   or  sixteenth  of 
June,  1857,  but  antedated  to  the  fourth  of  June,  and  by  its 
terms  drew  interest  from  date,  at  the  rate  of  two  per  cent, 
per  month  until  paid.     The  entire  consideration  for  which 
it  was  given  was  composed  of  eight  distinct  items,  three  of 
which,   amounting  to   twelve  thousand  dollars,  were  due 
July  3,  1867,  and  the  other  five  were  due  June  19,  1857, 
and  no  portion  of  those  items  were  drawing  interest.    The 
plaintiff  testified  that  he  had  no  other  motive  for  antedat- 
ing the  note  than  that  he  should  receive  interest  for  the  ten 
days.     Upon  those  facts  the  court  held  that,  the  note  itself 
was  entirely  void  as  to  creditors,  under  the  statute  of  frauds, 
which  makes  every  bond   or  other  evidence  of   indebted- 
ness, given  with  the   intent  to  hinder,  delay,  or  defraud 
creditors,  void;  evidently  upon  the  familiar  doctrine  that  if 
a  part  of  an  entire  contract  is  void  imder  the  statute,  it  is 
void  in  toto,  and  the  further  doctrine  that  every  man  is  pre- 
sumed to  know  the  necessary  consequences  of  his  act;  and 
if  an  act  necessarily  hinders,  delays,  or  defrauds  creditors, 
then  the  law  presumes  it  is  done  with  a  fraudulent  intent. 
Upon  the  same  principles  was  Scales  v.  ScoU  decided. 
Independent  of  the  question  of  fraud,  the  court  could  not 
have  intended,  in  McKenty's  case,  to  declare  the  law  to  be, 
'*  that  if  there  was  no  consideration  for  a  part  of  the  prin- 
cipal  sum  for  which  the  note  was  given,  the  whole  note 
would  be  void."     (Story  on  Prom.  Notes,  sec.  187;  Ayres  v. 
Husted,  15  Conn.  511.)     It  is  evident  the  court  proceeded 
upon  the  theory  that,  the  ^XdAniiE^knoioingly  intended  to  ac- 
complish what  the  law  in  terms  forbade,  although  he  did 
not  know  that  he  could  not,  legally,  take  a  note  bearing  in- 
terest in  substitution  for  debts  that  bore  none.     But  in 
this  case,  the  acknowledgment  was  given  and  received  with 
the  distinct  understanding  that  all  errors  should  be  cor- 
rected, and  this  fact  eliminates  from  the  case  the  element 
of  fraudulent  intent  in  taking  it,  or  of  intending  to  do  a 
forbidden  thing,  either  knowingly  or  ignorantly.     Here,  a 
strict  adherence  to  the  entire  understanding  could  defraud 
no  one.     There,  the  result  of  an  enforcement  of  the  con- 
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tract,  according  to  its  terms,  mast  have  been  to  defraud 
other  creditors. 

And  in  the  absence  of  collusion  between  plaintiff  and  de- 
fendant, the  former  had  good  reason  to  expect,  when  he 
commenced  his  action,  that  the  latter  would  set  up  the  facts 
in  his  answer,  and  thereby  necessitate  a  fulfillment  of  the 
entire  agreement,  as  to  correction,  or  enable  him,  volunta- 
rily, to  do  so.  Suppose,  with  the  same  agreement,  without 
knowing  the  sum  actually  due,  plaintiff  had  taken  a  note 
for  ten  thousand  dollars,  and  had  brought  bis  action  thereon. 
Would  the  bringing  of  such  action  have  been  constructive 
fraud  ?  We  think  not.  Gushing  v.  Gore,  15  Mass.  72,  was 
just  such  a  case.  There  plaintiff  had  indorsed  sundry 
notes  for  the  defendants.  He.  took  Grafton,  one  of  the  de- 
fendants, to  his  counting-room  to  adjust  the  accounts  be- 
tween them,  and  to  get  security  for  whatever  might  be  due 
to  him.  He  took  from  Grafton  a  note  for  three  thousand 
dollars,  to  enable  him,  by  attachment  or  otherwise,  to  in- 
demnify himself  as  indorser,  it  being  understood  that  he 
was  to  take  up  and  discharge  the  notes  indorsed  by  him  as 
they  should  become  due,  and  to  hold  the  note  then  given, 
as  good  only  for  the  amount  of  the  others  which  he  should 
so  take  up.  The  amount  of  the  notes  so  indorsed  by  plaint- 
iff was  not  then  ascertained;  and  therefore  the  new  note 
was  given  for  a  sum  supposed  to  be  fully  sufficient  to  meet 
the  others.  It  turned  out  that  plaintiff  had  indorsed  notes 
amounting  to  one  thousand  seven  hundred  and  forty-seven 
dollars  and  eighteen  cents,  which  sum,  with  interest,  he 
claimed  on  the  note  in  suit. 

The  court  instructed  the  jury  that,  "an  agreement  by  the 
plaintiff  to  take  up  and  discharge,  at  his  own  expense,  the 
notes  so  indorsed  by  him  when  due,  was  a  sufficiently  legal 
consideration  for  the  note  in  suit,  to  the  extent  for  which  he 
was  liable  as  indorser,  and  that  it  was  not  necessary  that 
such  agreement  should  have  been  in  writing." 

Subsequent  to  plaintiff's  attachment  other  creditors  at- 
tached the  same  goods,  upon  demands  which  fell  due  before 
either  of  the  notes  indorsed  by  plaintiff  became  due,  and 
defendants  contended  that  this  operated  as  a  fraud  upon 
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other  creditors.     On  this  point  the  judge  instructed  the  jury 
that  the  defendants,  when  they  were  unable  to  pay  all  their 
debts,  might  give  a  preference  to  any  one  creditor  by  paying 
or  giving  him  security;  and  that,  as  they  might  do  this  by 
assigning*  to  plaintiflf  any  of  their  goods,  so  they  might  do 
it  by  giving  a  note,  to  anticipate  the  day  of  payment,  and  so 
enable  him  to  attach  their  goods.     The  instructions  were 
sustained  by  the  supreme  court.    We  quote  from  the  opin- 
ion: **We  think  when  an  indorser  has,  either  expressly  or 
impliedly,  undertaken  to  pay  the   note  by  him   indorsed, 
there  can  be  no  question  that  such  undertaking  is  a  good 
and  valuable  consideration  for  a  promissory  note.     The  case 
finds   that,  it   was  understood   between   Grafton  and  the 
plaintiff,  that  the  latter  was  to  pay  the  notes  he  had  indorsed. 
There  was  no  direct  evidence  of  this,  but  the  jury  have  in- 
ferred the  fact,  and  they  had  a  lawful  right  to  do  so.    It 
might  be  inferred,  we  think,  from  the  mere  fact  of  a  note 
having  been  given  with  a  view  to  cover  those  indorsements; 
and  had  the  plaintiff  failed  to  pay  the  notes  as  they  became 
due,  so  that  the  defendants  had  been  troubled  or  put  to  ex- 
pense, we  see  no  reason  to  doubt  that  they  might  Lave 
maintained  an  action  against  them  upon  an  implied  prom- 
ise.    *    ^^    *    Nothing  is  more  common  than  for  debtors, 
on  the  eve  of  failing,  to  assign  property  for  the  security  of 
indorsers    ^     *    ^    and  others  who  are  thought  to  be  en- 
titled to  favor.     Such  assignments  are  held  valid  here;  nor 
is  it  an  objection  that  the  value  of  the  property  assigned 
exceeds  the  sum  for  which  the  assignee  is  liable,  unless  the 
transaction  should  appear  to  be  fraudulent.     *    *    *    He 
(plaintiff)  has  recovered  for  no  more  than  the  amount  of  the 
notes  indorsed  by  him,  and  which  he  has  actually  paid.    If 
he  had  recovered  more  he  might  have  been  charged  as  trus- 
tee for  the  surplus;  or,  perhaps,  if  he  had  taken  judgment 
knowingly  for  more  than  was  thus  due  to  him,  and  had  lev- 
ied his  execution  for  the  amount,  this  might  have  been  evi- 
dence of  collusion  which  might  avoid  his  judgment  in  favor 
of  other  creditors."     We  think  the  mere  bringing  of  suit 
upon  an  account  stated  for  more  than  is  actually  due  is  no 
more  evidence  of  fraud,  actual  or  constructive,  than  is  the 
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commencement  of  an  action  upon  a  promissory  note  when 
a  portion  of  the  consideration  Las  failed,  or  when  there  was, 
in  the  beginning,  a  partial  want  of  consideration.  We  are 
unable  to  find  a  case  that  holds  an  attachment  void,  in  the 
absence  of  actual  fraud,  because  the  action  was  brought  for 
more  than  was  due,  but  judgment  was  taken  for  no  more 
than  tlie  true  amount. 

There  are  cases  like  Pierce  v.  Jaclcsoriy  6  Mass.  244,  where 
the  plaintiff  had  no  cause  of  action  when  the  suit  was  com- 
menced, which  hold  that  an  attempt  to  thus  gain  preference 
is  a  fraud  upon  other  creditors;  and  like  Hale  v.  Ghandle7\  3 
Mich.  532,  where  plaintiff  brought  suit  upon  a  note  not  due, 
as  well  as  upon  an  account  which  was  due,  for  the  purpose  of 
making  the  amount  claimed  sufficient  to  give  the  court  juris- 
diction, which  arrive  at  the  same  ^conclusion.  Undoubtedly 
a  plaintiff  must  have  a  present  cause  of  action  before  he  can 
attach.  But  it  Would  be  a  startling  doctrine  to  hold,  that 
he  must  decide  at  his  peril  just  the  amount  that  the  law  will 
give  him  upon  a  disputed  claim.  Neither  Fairfield  v.  Bald- 
win nor  Pierce  v.  Partridge,  supra,  supports  the  position  of 
respondents'  counsel. 

As  to  the  first,  says  the  court  in  Felton  v.  Wadsworth,  7 
Cush.  689:  **That  was  a  case  where  a  judgment  was  know- 
ingly, deliberately,  intentionally,  and  fraudulently  obtained 
for  more  than  was  due,  for  the  purpose  of  preventing  the 
honest  creditors  from  obtaining  their  debts  out  of  the  effects 
of  their  debtor.  This  fraudulent  purpose  was  followed  up 
by  taking. out  execution  and  applying  the  goods  or  moneys 
of  the  debtor  to  pay  this  fraudulent  execution.  *  *  * 
The  actual  fraud  is  the  essential  element  in  the  case. 
*  *  *  Nor  does  it  appear  that  in  Pierce  v.  Partridge  the 
court  intended  to  extend  the  principle  of  the  case  of  Fair- 
field V.  Baldwin,  but,  on  the  contrary,  the  case  of  Pierce  v. 
Partridge  is  expressly  declared  to  be  within  the  principle 
of  the  case  of  Fairfield  v.  Baldwin,  Both  of  these  cases, 
therefore,  were  decided  on  the  ground  of  fraud,  and  it  is 
difficult  to  see  on  what  other  ground  a  party  could  be  de- 
prived of  a  just  debt." 

Vol.  XVI— 26 
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The  whole  opinioa  is  instructive  ia  this  connection,  and 
in  our  judgment  enunciates  the  true  doctrine. 

But  it  is  said  by  counsel  for  respondent  that  a  lien  by  at- 
tachment is  either  good  or  bad  as  a  whole,  while  for  appel- 
lant, it  is  urged,  that  his  attachment  was  valid,  at  least  to 
the  amount  actually  due  from  defendant  to  him.  We  think,  . 
in  the  absence  of  actual  fraud,  that  appellant's  claim  is  sus- 
tained by  reason  and  authority.  None  of  the  cases  cited 
by  respondent  upon  this  point  are  opposed  to  this  conclu- 
sion, while  those  iu  its  favor  are  numerous. 

In  Coghill  v.  Marks,  29  Cal.  677,  defendant  having  failed 
to  answer,  plaintiff  took  judgment  for  nine  hundred  and 
eleven  dollars  and  sixty-four  cents.  Under  the  issue  taken 
on  intervention,  the  court  found  that  as  to  four  hundred  and 
sixty-five  dollars  and  eighty-five  cents,  parcel  thereof,  the 
action  had  been  prematurely  brought.  There  was  no  actual 
fraud  in  that  particular.  Upon  those  facts  the  supreme 
court  said:  **But  the  court,  instead  of  reducing  the  prior 
lien  of  the  plaintiff  to  the  amount  which  was  due  at  the  date 
of  the  attachment,  postponed  it  altogether  to  the  subse- 
quent lien  of  the  intervenor,  directing  the  judgment  of  the 
latter  to  be  first  paid  out  of  the  proceeds  of  the  property, 
which  was  erroneous."  (See  also  Patrick  v.  MorUader, ^IMy 
V.  Harloe,  and  Felton  v.  JVadsworth,  supra,) 

Ayres  v.  Uustedy  15  Conn.  510,  was  ft  contest  between  at- 
taching creditors  of  one  Crissey.  Husted's  judgment  was 
rendered  upon  a  note  executed  by  Crissey  for  one  thousand 
'  one  hundred  and  twenty-five  dollars.  The  note  was  given 
for  the  purpose  of  enabling  Husted  to  secure  himself  by 
attachment  for  certain  indebtedness  due  from  Crissey  and 
for  the  indorsement  of  a  note  on  behalf  of  Crissey,  which 
was  not  due.  There  was  no  express  agreement  by  Husted 
to  pay  the  note,  or  to  indemnify  Crissey  against  it.  The 
arrangement  between  them  was  made  without  fraudulent 
intent. 

Said  the  court:  **We  think  that  the  judgment  is  clearly 

•valid,  so  far  as  it  respects  the  amount  of  such  indebtedness. 

The  consideration  of  the  judgment  is  divisible,  and  that 

part  of  it  which  consists  of  the  debt  is  easily  capable  of 
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ascertainment.  The  parties  to  the  note  are  exonerated  from 
any  fraudulent  intent  in.  the  arrangement  which  led  to  its 
execution.  That  part  of  the  consideration  which  consists 
of  such  debt  is  sound;  and  we  see  no  reason  why,  for  that, 
the  note  should  not  be  sustained.  There  is  no  principle 
on  which  a  note,  the  consideration  of  which  consists  of 
claims,  some  of  which  are  valid  and  others  are  invalid,  can 
be  held,  in  the  absence  of  fraud,  to  be  wholly  void." 

And  in  Saiiford  v.  Wheeler^  13  Conn.  165,  the  same  court 
held  that  a  mortgage  executed  by  the  maker  to  secure  an 
unconditional  note,  payable  on  demand,  made  up  of  a  debt 
dne  from  the  mortgagor,  and  also  of  a  liability  of  the  mort- 
gagee, as  surety,  was  valid  as  against  the  creditors  of  the 
latter,  for  the  amount  of  the  debt,  although  it  was  set 
aside  for  the  remainder.  (And  see  Weeden  v.  HaiveSy  10 
Conn.  50;  Norlh  v.  Belden,  13  Id.  382.) 

In  Savford  v.  Wheeler,  it  is  said:  **The  superior  court 
has  found  that  there  was  no  actual  fraud  in  this  transaction. 
The  consideration  of  this  note  is  very  distinctly  divisible; 
in  part,  and  to  an  ascertained  amount,  it  consists  of  a  hona 
fide  debt,  and  in  part  of  mere  liabilities.  The  present  ap- 
plicant appeals  to  a  court  of  equity  against  this  mortgage. 
He  must  come,  then,  as  one  disposed  to  do  that  justice  to 
hie  adversary  which  he  demands  from  him,  and  this  he  can 
not  do  while  he  seeks  to  deprive  hini  of  a  security  for  au 
honest  debt;  and  this  court,  in  the  exercise  of  equitable 
powers,  can  give  aid  to  no  such  attempt.  If  the  facts  found 
in  the  present  case  are  only  such  as  have  a  probable  tend- 
ency to  deceive  or  mislead,  without  the  malo  animo  neces- 
sary to  constitute  actual  fraud,  they  may  constitute  what  is 
sometimes  termed  constructive  fraud;  and  then,  a  court  of 
equity  will,  if  it  be  practicable,  give  effect  to  the  security, 
so  far  as  to  permit  it  to  stand  in  favor  of  such  part,  intended 
to  be  secured  by  it,  as  is  unaffected  by  fraud  or  other  legal 
infirmity." 

Our  opinion  is,  that  the  court  erred  in  postponing  the 
whole  of  plaintiff's  lien  to  the  liens  of  intervenors,  and  in 
ordering  the  proceeds  of  a  sale  of  the  property  attached  ac- 
cordingly.    For  the  amount  actually  due  to  plaintiff,  he 
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ought,  in  the  absence  of  actual  fraud,  to  receive  the  prefer- 
ence which  the  law  gives  to  the  first  attaching  creditor  who 
acts  in  good  faith.  Whether  or  not  his  lien  should  have 
been  postponed  as  to  any  amount  for  which  he  was  liable 
as  surety,  and  which  had  not  been  paid,  we  shall  not  de- 
cide, because  it  has  not  been  fully  discussed;  and  a  decis- 
ion upon  it  is  not  necessary  upon  this  appeal. 

In  addition  to  the  authorities  cited  by  counsel  for  re- 
spondents, the  following  may  be  consulted :  Ayres  v.  Busied, 
15  Conn.  512;  N<yrth  v.  BeUen,  13  Id.  376;  Savfcrrd  v. 
Wheeler^  Id.  167;  Cushing  v.  Gore,  15  Mass.  72;  Sioift  v. 
Crocker,  21  Pick.  243;  IdUle  v.  Little,  13  Id.  426;  Bairdy. 
WiUiams,  19  Id.  384. 

The  judgment  and  order  appealed  from  are  reversed. 


[No.  1,094.] 

THOMAS  NASH  and  MABY  A.  KENNEDY,  Appellants, 
V.  JOHN  MULDOON,  Defendant,  Liloyd  Hill  et  al. 
Respondents. 

Transfer  of  Bids — Execution  Sale — Money  Received  by  Sheriff  is 
HIS  Official  Capacity. — N.  and  K.,  as  judgment  creditors,  purchased 
at  sheriff*8  sale  under  execution  certain  cord-wood.  No  money  ^aa 
paid,  each  creditor  intending  that  his  bid  should  be  credited  upon  his 
execution.  The  sheriff  demanded  money  for  his  fees,  and  also  for  the 
purpose  of  paying  preferred  labor  liens  upon  the  property.  The  credit- 
ors, at  his  suggestion,  disposed  of  their  interests  to  M.,  and  M.  there- 
,  after  paid  the  money  to  the  sheriff,  who  neglected  and  refused  to  pay 
the  same,  or  any  part  thereof,  to  the  judgment  creditors.  Evidence 
relating  to  this  transaction  reviewed:  Held,  that  the  disposal  of  the 
interests  of  the  judgment  creditors  to  M.  was  a  transfer  of  the  bids, 
instead  of  a  sale  of  the  property,  and  that  the  sheriff  received  the  mooey 
in  his  official  capacity. 

Labor  Liens — Commencement  of  Action-^Notice. — The  sheriff  is  not  jus- 
tified in  paying  labor  liens  before  the  commencement  of  an  a.ction  to  en- 
force them,  after  notice  that  the  liens  are  disputed,  or  when  the  parties 
in  interest  had  no  notice  of  the  claim  of  the  laborers. 

Sheriff's  Expenses  in  Taking  Charge  of  Personal  Property— Certifi- 
cate OF  District  Judge. — The  sJieriff  is  not  authorized  to  withhold 
money  for  his  expenses  incurred  in  preserving  personal  property,  lened 
upon,  unless  his  charges  have  been  certified  to  by  the  district  judge  as 
Just  and  reasonable. 
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Refusal  of  Sheriff  to  Pay  Money — Section  10  of  "Act  Relating  to 
Sheriffs"  (Stat.  1861,  104)  Construed — Penalties. — The  penalties 
imposed  by  section  10  of  the  **  act  relating  to  sheriffs"  was  intended  as  a 
punishment  for  intentional  wrongdoing,  and  are  not  to  be  enforced  in. 
cases  of  mistakes,  or  errors  of  judgment,  made  by  the  officer  in  good  faith. 

Idem — ^Liability  of  Sheriff  and  his  Sureties.— The  sheriff  and  his  sure- 
ties are  liable  for  all  moneys  received  by  him  in  his  official  capacity, 
which  he  neglects  or  refuses  to  pay  over,  on  demand,  and  for  the  penal> 
alties  Imposed  by  the  statute  when  he  does  not  act  in  good  faith. 

Idem — Payment  of  Money  after  Return  Day  of  Execution. — The  sheriff 
and  his  sureties  are  liable  for  all  moneys  collected  by  him  from  the  sale 
of  property  levied  upon  before  the  return  day  of  the  writ  of  execution, 
notwithstanding  intermediate  the  levy  and  sale,  or  payment  of  the 
money,  the  writ  may  have  hecome  functus  officio. 

Idem — Return  to  Writ — Not  Necessary  to  Authorize  Proceedings 
under  the  Statute.  — The  return  of  the  sheriff  admitting  the  receipt  of 
the  money  is  not  a  condition  precedent  to  the  institution  of  proceedings 
under  the  provisions  of  the  statute.  The  receipt  of  the  money  may  be 
established  by  other  evidence. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  appear  in  the  opinion. 

'A,  C.  Ellis  and  W.  H.  Dickson,  for  appellants: 

I.  The  '*  act  relating  to  sheriffs"  (Stat.  1861,  104,  sec. 
10),  is  constitutional.  It  is  clearly  within  the  scope  of  the 
powers  of  the  legislature  to  prescribe  this  practice  and  pro- 
ceeding, both  as  to  sheriff  and  sureties.  (Backmasier  v. 
Drake,  5  Gil.  321;  Lewis  y.  Garrett,  5  How.  (Miss.)  434; 
Leivis  V.  Felhws,  6  Id.  261;  Earl  v.  Smith,  26  Tex.  522; 
Bell  V,  Thorpe,  44  Ga.  509;  Milor  v.  Farrdly,  25  Ark.  353; 
Little  V.  Guest,  30  Tex.  1;  Uatly,  Commomoeaiih,  8  Bush, 
378;  Wright  v.  McKenney,  34  Tex.  568;  RusseU  v.  Rolfe,  50 
Ala.  56;  Stipervisors  v.  Dunn,  27  Gratt.  608;  Scogins  v. 
Perry,  46  Tex.  Ill;  Brown \.  Commonwealth,  6  J.  J.  Marsh. 
636;  Koppikus  v.  Cap.  Com.,  16  Cal.  248;  Proffat  on  Jury 
Trial,  sec.  8;  Lake  v,  Iblles,  8  Nev.  285.) 

II.  There  was  no  proof  which  established  or  tended  to 
establish  the  validity  of  any  of  the  so-called  labor  liens. 
{Coscia  V.  Kyle,  15  Nev.  395.) 

III.  We  deny  the  validity  of  the  disbursement  for  alleged 
advertising,  keeper's  fees,  feeding  team,  and  provisions  for 
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keeper,  because  the  court  from  which  the  several  writs  of 
attachment  and  executions  were  issued  did  not  certify  that 
the  same  was  just  and  reasonable,  as  required  by  law. 
{Geil  V.  Stevens,  48  Cal.  590;  Lane  v.  McElhany,  49  Id.  421.) 

IV.  The  pleadings  and  all  the  testimony  show  that 
proper  levy  of  the  executions  was  made,  and  a  sale  of  the 
property  had  before  the  return  day.  This  shows  that  the 
sheriff  received  the  money  officially.  Even  if  the  levy 
were  made  before  the  actual  sale,  and  the  return  day  inter- 
venes, still  he  must  sell,  and  the  money  received  from  such 
sale  is  received  officially,  and  the  sureties  are  liable.  (Evam 
V.  Governor,  18  Ala.  659;  Dennis  v.  Chapman,  19  Id,  29.) 

V.  If  the  money  came,  into  the  hands  of  Hill  by  color  of 
his  office,  he  received  it  by  virtue  of  his  office.  And  if 
the  parties  understood  he  received  it  officially  it  binds  the 
sureties,  whether  it  was  received  before  or  after  the  return- 
day.  As  to  any  distinction  between  colore  officii  and  virtute 
officii.  {Van  Fell  v.  Littler,  14  Cal.  194;  N.  H.  S.  B,  x.Varn- 
um,  1  Mete.  34;  Evans  \.  Governor,  18  Ala.  659;  Dennis  v. 
Chapman,  19  Id.  29;  Lucas  v.  Locke,  11  West  Va.  81; 
Knowlton  \.  Bartlett,  1  Pick.  271;  McNeary  v.  Marshall,  7 
Humph.  229;  Bealev.  Comrnomvealth,  7  Watts,  183;  Ohioy. 
Sureties  Alden,  12  Ohio,  59;  State  Bank  v.  TioiUy,  2  Hawks, 
N.  C,  5.)     There  can  not  be  any  dispute  that  all  the  parties 

•  understood  and  treated  this  money  as  received  officially. 

VI.  The  transfer  of  the  bids  of  Kennedy  and  Nash,  and 
the  acceptance  and  recognition  of  such  transfer,  binds  sher- 
iff and  sureties,  and  this  is  a  proper  proceeding.  {Carter 
V.  Spencer,  7  Ired.  14.) 

VII.  The  sheriff  wrongfully  and  willfully  withheld  this 
money.  He  paid  the  claims  of  McBae  and  McLellan,  ag- 
gregating three  hundred  and  thirty-six  dollars,  against  the 
protest  of  petitioners,  for  which  there  can  be  no  excuse  in 
fact  or  in  law.  We  are,  therefore,  entitled  to  recover  the 
one  thousand  nine  hundred  and  eleven  dollars,  and  all  the 
penalties  of  the  statute,  and  in  addition  five  hundred  and 
eighty-nine  dollars  and  forty  cents  which  he  has  paid  out 
for  illegal  labor  claims  and  unauthenticated  charges,  the 
respective  penalties  of  ten  per  cent,  per  month  interest  to 
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comiDeDce  after  the  established  dates  of  the  demands,  and 
after  the  receipt  of  the  money. , 

VIII.  The  law  is  not  construed  as  strictly  in  favor  of 
sureties  on  official  bonds  as  ordinary  sureties.  (12  Ohio, 
69;  7  Watts,  183.) 

Trenmcyi*  Coffin^  T.  D,  Edwards,  and  C.  N.  Harris,  for  Ee- 
spondents: 

I.  There  was  no  transfer  of  bids  by  petitioners,  but  sim- 
ply a  sale  by  them  of  the  wood  sold  at  sheriff's  sale. 

II.  If  the  transactions  can  be  construed  into  anything 
else  than  a  sale  of  the  wood,  then  it  must  be  an  attempt  on 
the  part  of  petitioners  to  control-  the  official  action  of  the 
sheriff,  and  having  been  acted  upon  by  the  sheriff,  was  such 
an  interference  and  such  an  unauthorized  dealing  between 
the  execution  creditors  and  the  sheriff  as  will  release  the 
sheriff's  bondsmen  of  all  liability  as  to  the  results  of  such 
unauthorized  dealing.  (Brandt  on  Suretyship,  sees.  451, 
457;  Wells  v.  Gaul,  4  Yerg.  491;  JVaters  v.  Carroll,  9  Id. 
102;  Webb  v.  Ambach,  3  Ohio  St.  522;  People  v.  Pennock, 
60  N.  Y.  421;  Slate  v.  White,  10  Bich.,  S.  C,  442;  Nolley  v. 
Callaioay  Co,,  11  Mo.  447;  Carey  v.  Slate,  34  Ind.  105;  Scott 
V.  State,  46  Id.  203;   Wilson  v.  Broder,  10  Cal.  486.) 

III.  There  is  nothing  in  the  transcript  to  show  that  the 
two  thousand  and  nine  dollars  ever  came  into  the  sheriff's 
hands  either  under  color  of  his  office  or  by  virtue  of  his  of- 
fice. Whatever  acts  he  performed,  were  simply  in  the  ca- 
pacity of  agent  for  petitioners.  It  is  an  admitted  fact  that 
nine  hundred  and  nine  dollars  of  the  two  thousand  and  nine 
dollars  came  into  the  hands  of  Lloyd  Hill,  the  sheriff,  long 
after  the  return  day  of  the  execution.  For  this  amount  the 
sheriff's  bondsmen  can  not  be  held  liable  upon  any  theory 
of  law,  as  he  had  no  authority  to  receive  the  money,  and 
could  not  receive  it  officially.  ( Tliornas  v.  Brawder,  33  Tex. 
783;  Forivard  v.  Marsh,  18  Ala.  645;  Hill  v.  Kemble,  9  Cal. 
71;  Barton  v.  Lockhart,  2  S,  &  P.,  Ala.,  109.) 

IV.  The  petitioners  in  this  proceeding  have  mistaken 
their  remedy;  the  action  should  have  been  for  a  failure  to 
return.     The  statute  penalties  against  sheriffs  for  non-pay- 
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ment  of  moneys  collected  on  execution,  are  only  recoverable 
when  the  sheriff  by  his  return  admits  the  collection  of  the 
money  but  refuses  to  pay  it  over.  (Authorities  cited  in 
opinion.) 

V.  It  does  not  appear  from  the  record  that  any  portion 
of  the  money  received  by  the  sheriff,  officially  or  otherwise, 
before  the  return  day  of  the  execution,  remains  in  the  hands 
of  the  sheriff.  The  utmost  that  can  be  claimed  is  that  it 
has  been  misapplied.  To  such  a  case  the  statute  under 
which  this  proceeding  is  had,  does  not  apply.  {Giffin  v. 
Smith,  2  Nev.  374.) 

By  the  Court.  Belknap,  J. 

The  plaintiffs  having  severally  obtained  judgments  agaipsfc 
the  defendant,  thereafter  moved  in  the  court  below  to  re- 
cover from  the  sheriff  and  his  sureties  the  moneys  collected 
under  executions  issued  upon  said  judgments,  together  with 
the  penalties  imposed  by  the  law  for  delinquency  in  such 
cases.  The  statute  upon  the  subject  reads  as  follows:  "If 
a  sheriff  shall  neglect  or  refuse  to  pay  over  on  demand  to 
the  person  entitled,  any  money  which  may  come  into  his 
hands  by  virtue  of  his  office,  after  deducting  his  legal  fees, 
the  amount  thereof,  with  twenty-five  per  cent,  damages,,  and 
interest  at  the  rate  of  ten  per  cent,  per  month  from  the 
time  of  the  demand,  may  be  recovered  by  such  person  from 
him  and  the  sureties  on  his  official  bond,  on  application, 
upon  five  days'  notice  to  the  court  in  which  the  action  is 
brought,  or  the  judge  thereof  in  vacation."  (Sec.  2961, 
Comp.  L.)  The  motions  were  consolidated  for  the  purpose 
of  trial,  judgments  were  rendered  in  favor  of  defendants. 
It  was  proven  that  on  the  twenty-first  day  of  November, 
1879,  plaintiffs,  Nash  and  Kennedy,  recovered  judgments 
against  defendant  Muldoon,  aggregating  the  sum  of  two 
thousand  six  hundred  and  fifty-three  dollars  and  fifty  cents. 
On  the  fourth  day  of  December  following  the  sheriff  sold 
certain  wagons,  animals,  and  hay,  under  writs  of  execution 
issued  upon  these  judgments,  and  upon  said  sale  received 
the  sum  of  five  hundred  and  twenty-seven  dollars  After- 
ward,, and  on  the  twelfth  day  of  June,  1880,  under  alias  ex- 
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editions  issued  in  each  case  on  the  second  day  of  June,  the 
sheriff  sold  a  quantity  of  cordwood,  and  received  therefor 
the  sum  of  two  thousand  and  nine  dollars.  Thus,  upon  the 
two  sales  the  sheriff  received  the  sum  of  two  thousand  five 
hundred  and  thirty-six  dollars. 

It  was  proven  that  he  had  discharged  preferred  labor 
liens  upon  the  property  to  the  amount  of  two  hundred  and 
eighty-six  dollars  and  ninety  cents,  for  which  he  was  en- 
titled to  credit,  and  that  he  was  entitled  to  retain  the  sum 
of  four  hundred  and  twelve  dollars  and  fifty-five  cents,  for 
his  fees,  commissions^  and  other  expenses.  Deducting  the 
aggregate  of  these  amounts,  to  wit,  six  hundred  and  nine- 
ty-nine dollars  and  forty-five  cents,  from  the  total  amount 
received,  the  balance,  one  thousand  eight  hundred  and 
thirty-six  dollars  and  fifty-five  cents,  is  the  principal  sum 
plaintiffs  were  entitled  to  recover. 

The  sheriff  has  offered  sufficient  reasons  for  failing  to  pay 
five  hundred  and  thirty-six  dollars  and  eighty-eight  cents 
of  this  sum  to  excuse  himself  and  sureties  to  this  extent 
from  the  penalties  imposed  by  the  statute;  forty-eight  dol- 
lars and  fifty  cents  of  the  five  hundred  and  thirty-six  dol- 
lars and  eighty-eight  cents  is  charged  by  the  sheriff  as  ex- 
penses attending  the  keeping  and  sale  of  the  property. 
These  items  are  objected  to  for  the  reason  that  they  were 
not  approved  by  the  certificate  of  the  district  judge  as  re- 
quired by  the  statute.  The  law  fixes  the  fees  of  the  sheriff, 
and  also  allows  him  **such  further  compensation  for  his 
trouble  and  expense  in  taking  possession  of  j)roperty  under 
attachment  or  execution,  or  other  process,  and  of  preserv- 
ing the  same,  as  the  court  from  which  the  writ  or  order 
may  issue  shall  certify  to  be  just  and  reasonable."  (Stats. 
1875,  148.) 

The  sheriff  also  paid  the  preferred  labor  liens  of  McEae 
for  one  hundred  and  fifty-six  dollars,  of  McLennan  for  one 
hundred  and  eighty  dollars,  of  Armstrong  for  forty-one  dol- 
lars, and  of  Burgeoin  for  one  hundred  and  eleven  dollars 
and  thirty-eight  cents.  The  plaintiffs  disputed  the  lien 
claims  of  McRae  and  McLennan,  and  notified  the  sheriff 
not  to  pay  either  of  them.     Nevertheless  he  did  pay  them, 
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notwithstanding  no  action  was  commenced  to  enforce  them. 
Neither  of  the  plaintififs  nor  their  attorney  had  any  notice 
of  the  lien  claims  of  Armstrong  or  Burgeoin,  nor  was  any 
action  brought  to  establish  either  of  them.  The  sheriff 
clearly  erred  in  paying  the  liens  of  McBae  and  McLennan, 
nor  was  he  warranted  in  paying  those  of  Armstrong  or  Bur- 
geoin. (Coscia  V.  Kyle,  15  Nev.  395.)  Nor  was  he  entitled 
to  deduct  from  the  moneys  due  the  judgment  creditors  the 
expenses  incurred  in  preserving  the  property  levied  upon, 
except  such  matters  as  may  have  been  certified  by  the  dis- 
trict judge  as  having  been  just  and  reasonable.  {Geil  v. 
Stevens,  48  Cal.  590;  Lane  v.  McLUianij,  49  Id.  421.) 

The  payment  of  the  lien  claims  and  the  withholding  of 
the  charge  of  forty-eight  dollars  and  fifty  cents  appear  to 
have  been  errors  of  judgment  rather  than  willful  or  corrupt 
acts  upon  the  part  of  the  officer,  and  as  the  penalties  provided 
by  the  statute  were  intended  as  punishment  for  intentional 
wrongdoing,  and  not  for  mistakes  made  in  good  faith,  we 
are  of  opinion  that  Avhilst  plaintiffs  are  entitled  to  recover 
these  items  no  penalty  should  be  imposed  for  the  delin- 
quency. At  the  sale  which  took  place  on  the  twelfth  day  of 
June,  the  judgment  creditors  severally  purchased  cord- 
wood.  No  money  was  paid  by  either  of  them  on  account 
of  such  purchase,  each  creditor  apparently  intending  thiit 
liis  bid  should  be  credited  upon  his  execution.  The  sheriff, 
however,  needed  money,  not  only  for  his  own  fees  and  dis- 
bursements, but  to  discharge  labor  liens  upon  the  property. 

Accordingly  he  and  his  deputy  demanded  payment  of 
money  for  these  purposes,  and  they  suggested  that  plaintiffs 
transfer  their  bids.  Negotiations  were  entered  into  be- 
tween the  plaintiffs  and  one  Freeman  McComber,  in  which 
the  sheriff  and  his  deputy  took  an  active  part.  The  result  of 
their  negotiations  is  claimed  by  respondents  to  have  been  a 
sale  of  the  wood  by  plaintiffs  to  McComber,  whilst  appel- 
liants  claim  that  it  was  simply  a  transfer  of  their  respective 
bids  made  at  the  execution  sale. 

The  distinction  to  be  made  is  important  in  view  of  the 
payments  made  by  McComber  to  the  sheriff.  If  it  was  a 
sale,  respondents  claim  that  the  sheriff  received  the  money 
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as  the  agent  of  plaintiffs  and  not  in  his  official  capacity, 
and  the  sureties  on  his  official  bond  are  not  liable.  But  we 
are  of  the  opinion  that  the  view  of  the  appellants  upon 
this  question  is  correct,  and  that  the  transaction  was  a 
transfer  of  bids.  The  testimony  of  every  witness  who  was 
interrogated  relative  to  this  transaction  goes  to  establish 
the  fact  that  it  was  a  transfer  of  bids  rather  than  a  sale 
from  plaintiffs  to  McComber. 

Elstner,  the  deputy  sheriff,  who  had  previously  told 
plaintiffs  that  they  must  **  either  pay,  sell  the  wood,  or 
transfer  the  bids,"  testified  that  afterwards  McComber  came 
into  the  sheriff's  office  and  said  that  the  bids  had  been 
transferred,  and  requested  him  to  do  the  writing,  and  there- 
upon he  drew  the  writings  which  it  is  claimed  show  the 
transaction  to  have  been  a  sale.  The  following  day  Mc- 
Comber paid  the  sheriff  the  sum  of  one  thousand  one  hun- 
dred dollars,  anfd  the  sheriff  requested  Elstner  to  write  a 
receipt  for  the  full  amount  on  the  **  Kenujedy  and  Nash  ex- 
ecutions."   The  writing  is  as  follows: 

**  I  have  this  fifteenth  day  of  June,  1880,  by  the  order  of 
Thomas  Nash  and  Mary  A.  Kennedy,  gave  the  possession 
of  the  wood  at  the  ranch  known  as  John  Muldoon's  wood 
ranch  to  Freeman  McComber,  and  they,  the  said  Kennedy 
and  Nash,  transferring  their  bid  and  all  rights  thereto,  and 
directing  me  as  above  to  do.  **  Lloyd  HejL,  Sheriff. 

'*Per  M.  E.  Elstner,  Deputy  Sheriff." 

"Received  June  16, 1880,  of  Freeman  McComber,  on  the 
above  wood,  one  thousand  one  hundred  dollars.  The  num- 
ber of  cords  estimated  in  the  wood  in  question  above  is 
seven  hundred  and  seventy-seven  cords.  The  remainder  of 
money  to  be  paid  to  me  as  soon  as  the  correct  number  of 
cords  is  ascertained.  Lloyd  Hill,  Sheriff. 

''Per  M.  E.  Elstner,  Deputy  Sheriff." 

Further  on  Elstner  says:  *'I  always  understood  that  the 
money  paid  by  McComber  was  paid  on  these  Nash  and 
Kennedy  executions,  and  I  so  treated  it."  McComber  paid 
Hill,  sheriff,  on  wood  sold  on  these  executions,  two  thou- 
sand and  nine  dollars  in  all,  and  it  so  appears  in  the 
sheriff's  docket  which  I  have  before  me." 
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The  testimony  of  Nash,  Kennedy,  and  McComber  is  all 
to  the  effect  that  the  transaction  was  a  transfer  of  bids. 
McComber  says:  **The  sheriff  and  the  parties  interested 
thought  it  would  save  expense  if  I  would  step  into  their 
shoes  and  take  their  bids,"  instead  of  having  the  property 
resold  by  the  sheriff. 

Not  only  does  the  testimony  of  all  the  witnesses  show  the 
transaction  to  have  been  intended  as  a  transfer  of  bids,  but 
the  parties  so  treated  it.  If  the  sheriff  had  considered  the 
transaction  a  sale  he  would  naturally  have  credited  the  ex- 
ecutions with  the  bids  made  by  the  plaintiffs;  but  instead 
of  this,  he  credited  the  executions  with  the  payments  made 
by  McComber,  and  so  made  the  entry  in  his  docket. 

Until  the  agreement  between  McComber  and  the  plaint* 
iffs  was  reached  the  sheriff  was  constantly  and  earnestly 
urging  a  transfer  of  the  bids  to  some  person  with  funds,  to 
the  end  that  by  such  an  arrangement  money  would  be  paid 
into  his  hands,  to  be  by  him  applied  to  the  settlement  of 
the  liens,  fees,  and  costs.  With  this  end  in  view  he  nat- 
urally would  not  have  permitted  any  sale  and  delivery  of 
the  property  by  the  plaintiffs,  for  such  a  proceeding  might 
have  defeated  his  purpose  to  raise  money  for  the  payment 
of  the  liens.  It  is  improbable  that  he  would  have  surren- 
dered the  possession  of  property  sold  under  execution,  for 
which  he  had  ;received  no  money,  and  the  proceeds  of  which 
sale  were  subject  to  the  payment  of  these  claims. 

Every  act  of  the  sheriff  is  inconsistent  with  respondents' 
theory.  He  received  the  money  paid  in  by  McComber 
officially,  and  applied  it  in  part  to  the  payment  of  the  labor 
liens  against  the  property.  If  he  had  received  this  money 
unofficially  and  as  plaintiffs'  agent,  he  would  not  have  so 
treated  it. 

The  writing  heretofore  mentioned  as  having  been  drawn 
by  Mr.Elstner,  at  the  instance  of  McComber,  is  as  follows: 
**  Lloyd  Hill,  sheriff:  I  have,  this  fifteenth  day  of  June, 
1880,  sold  and  transferred  all  our  right,  title,  and  interest  to 
the  wood  purchased  of  you  at  sheriff's  sale  by  me  on  the 
twelfth  day  of  June,  1880,  at  the  ranch  on  the  road  leading 
from  Carson  City  to  Lake  Bigler,  and  said  ranch  is  known 
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as  the  ranch  of  John  Muldoon,  to  Freeman  McComber, 
who  will  pay  for  the  same;  and  the  possession  of  the  wood 
upon  our  bid  is  hereby  ordered  to  be  given  to  the  said 
Freeman  McComber.  Thomas  Nash. 

''Witness:  E.  E.  Elrod." 

The  same  notice  mutatis  mutandis  was  given  in  the  Ken- 
nedy case. 

These  instruments  simply  recite  that  the  right,  title,  and 
interest  of  the  judgment  creditors  had  been  sold  and  trans- 
ferred. Their  ''right,  title,  and  interest"  was  nothing  more 
than  an  accepted  bid.  Neither  was  the  owner  of  the  wood, 
nor  could  become  such  until  the  payment  of  his  bid  to  the 
sheriff,  nor  does  the  writing  purport  to  recite  that  the  wood 
itself  had  been  sold.  The  remaining  portion  of  the  docu- 
ment is  somewhat  ambiguous,  but  we  think  it  makes  the  de- 
livery of  the  wood  subject  to  the  payment  of  the  bids  to  the 
sheriff.  This  is  the  construction  it  should  have  received  in 
the  light  of  the  oral  testimony,  and  this  is  the  construction 
the  sheriff  placed  upon  it  in  acting  thereunder.  Having  so 
treated  it  he  can  not  now  be  allowed  to  justify  his  delin- 
quency upon  the  ground  that  it  was  an  unconditional  order. 

It  is  also  urged  in  support  of  the  ruling  of  the  court  that 
of  the  two  thousand  and  nine  dollars  paid  by  McComber, 
nine  hundred  and  nine  dollars  came  into  the  hands  of  the 
sheriff  after  the  return  day  of  the  execution,  and  that  at 
least  for  this  last  named  sum  the  bondsmen  can  not  be 
hoi  den. 

Upon  this  point  the  general  doctrine  is  invoked,  that  the 
sureties  upon  the  official  bond  of  a  sheriff  are  not  liable  far 
money  paid  to  him  upon  an  execution  after  the  day  upon 
which  it  should  have  been  returned.  The  reason  of  this 
doctrine  is  said  to  be  that  since  the  sheriff  has  received  the 
money  unofficially  he  must  be  proceeded  against  as  any 
other  individual  who  has  received  money  for  the  use  of  an- 
other. 

But  whilst  it  has  been  held  that  a  sheriff  eo  nominie  is 
liable  for  moneys  collected  by  him  during  the  existence  of 
the  writ  only,  it  is  settled  law  that  he  and  his  sureties  are 
chargeable  with  moneys  collected  from  the  sale  of  property 
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levied  upon  before  the  return  daj  of  the  writ,  notwithstand- 
ing intermediate  the  levy  and  sale  or  payment  of  the  money 
the  writ  may  have  hecoxsxe  functus  officio. 

In  Evans  et  al.  v.  The  Oovernor,  18  Ala.  663,  the  court 
said:  *'It  is  well  settled  that  if  a  sheriff  levy  on  personal 
property,  while  the  execution  is  in  full  force,  he  may  pro- 
ceed and  sell  it  after  the  return  day  of  said  writ.  He  ac- 
quires by  his  levy  a  special  property  in  it,  of  which  he  is 
authorized  by  law  to  divest  himself  by  sale.  *  *  ^  Hav- 
ing the  right  to  sell  the  property,  it  would  be  absurd  to  say 
he  had  no  right  to  receive  the  money.  *  *  *  But  for 
the  levy,  it  is  very  clear  the  plaintiflf  had  no  right  to  receive 
the  money  after  the  return  day  of  the  execution,  and  his 
sureties  in  such  case  would  not  be  chargeable  for  it."  (Budd 
et  al,  V.  Johnson,  5  Litt.,  Ky.,  20;  Dennis  v.  Chapman,  19 
Ala.  29;  Beaie  v.  Commonwealth,  7  Watts,  183;  Hamilton  v. 
Ward,  4  Tex.  356.) 

The  cord-wood  having  been  levied  upon  and  sold  prior  to 
•the  return  day  of  the  execution,  the  respondents  are  liable 
for  the  moneys  collected,  upon  the  authorities  cited,  and  the 
doctrine  invoked  in  their  behalf  is  inapplicable  to  the  facts 
of  this  case.  No  return  was  made  by  the  sheriflf  of  the  ex- 
ecutions upon  which  the  money  was  collected.  It  is  con- 
tended that  the  penalties  provided  by  the  statute  are  recov- 
erable only  when  the  sheriff  by  his  return  admits  the  collec- 
tion of  the  money  and  refuses  to  pay  it  over.  To  sustain 
this  view  the  following  authorities  are  cited:  Ege^^y  v.  Bu- 
chanan, 5  Cal.  53;  Johnson  v.  Gorham,  6  Id.  195;  Wilson  y. 
Broder,  10  Id.  486. 

The  case  of  Wilson  v.  Broder  has  no  bearing  upon  the 
point.  In  the  other  cases  language  supporting"  respondents' 
view  is  employed,  but  an  examination  of  these  cases  will 
show  that  the  point  in  question  was  in  nowise  involved  in 
the  decision  of  either  of  the^.  In  Egei-y  v.  Buchanan  the 
writ  had  been  returned  by  the  officer,  and  the  decision  turned 
upon  the  question  whether  his  return  was  traversable  in  a 
proceeding  by  motion  under  the  statute. 

The  rei)ort  of  the  case  of  Johnson  V.  Gorham  does  not 
state  whether  a  return  to  the  execution  was  made^  bat  the 
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motion  was  defended  upon  the  ground  that  the  sheriff  was 
unable  to  determine  the  conflicting  claims  to  the  proceeds 
of  the  sale,  and  he,  therefore,  asked  the  advice  of  the  court 
upon  the  subject. 

No  reason  has  been  given,  and  we  think  it  may  confidently 
be  said  none  exists,  for  requiring  the  return  of  the  officer 
admitting  the  receipt  of  the  money  a  condition  precedent  to 
the  institution  of  proceedings  of  this  nature.  The  sugges- 
tion is  pertinently  answered  by  counsel  for  appellants, 
in  saying:  **Such  a  construction  does  violence  to  the  plain 
letter  of  the  statute,  and  simply  enables  a  corrupt  officer  to 
embezzle  moneys  or  to  refuse  to  pay  them  over  upon  re- 
quest, and  to  escape  all  penalty  by  simply  supplementing 
one  offense  by  another,  of  failing,  as  in  this  case,  to  make 
any  return." 

The  evidence  adduced  at  the  hearing  established  the  re- 
ceipt of  the  money  by  the  sheriff  quite  as  satisfactorily  as 
a  return  to  the  execution  could  have  done.  Having  reached 
the  conclusion  that  the  several  positions  taken  in  support 
of  the  ruling  of  the  district  court  are  untenable  and  that 
the  judgment  must  be  reversed,  it  remains  to  inquire 
whether  the  record  discloses  error  as  to  defendants  Kitz- 
meyer,  Circe,  and  Kosser.  These  defendants,  who  were 
sureties  upon  the  sheriffs  bond,  were  released  therefrom 
during  the  month  of  March,  1880,  and  before  the  issuance 
of  the  execution  under  which  the  two  thousand  and  nine 
dollars  were  collected. 

Whilst  they  were  sureties  only  five  hundred  and  twenty- 
seven  dollars  were  collected,  and  of  this  amount  four 
hundred  and  thirty-nine  dollars  and  fifteen  cents  were  ac- 
counted for,  leaving  a  balance  unaccounted  for  of  eighty- 
seven  dollars  and  eighty-eight  cents,  as  appears  from  the 
testimony  in  chief  of  Mr.  Elstner,  the  deputy  sheriff.  But 
the  sum  of  four  hundred  and  thirty-nine  dollars  and  fifteen 
cents  does  not  embrace  all  of  the  charges  which  the  sheriff 
was  entitled  to  deduct  from  the  total  -amount  collected.  It- 
was  subsequently  proven  that  the  fees,  commissions,  ex- 
penses, etc.,  of  the  sheriff  in  these  cases,  exclusive  of  the  four 
hundred  and  thirty-nine  dollars  and  fifteen  cents,  amounted 
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to  the  sum  of  four  hundred  and  twelve  dollars  and  fifty-five 
cents,  and  of  this  sum  it  was  not  shown  how  much  was  in- 
curred whilst  the  defendants  last  named  were  holden  upon 
the  bond.  Noii  constat  that  eighty-seven  dollars  and  eighty- 
five  cents  of  these  costs  were  not  incurred  prior  to  the  dis- 
charge of  these  three  defendants  as  sureties.  At  all  events, 
as  the  sum  of  four  hundred  and  twelve  dollars  and  fiftv- 
five  cents  could  have  been  deducted  from  the  amount  col- 
lected by  the  sheriff,  appellants  should  have  affirmatively 
shown  the  amount  chargeable  whilst  the  defendants  named 
"were  sureties. 

Having  failed  to  show  this  fact,  we  can  not  say  that  the 
court  erred  in  rendering  judgment  in  their  favor. 

It  is  ordered  that  the  judgment  be  reversed  as  to  all  of 
the  defendants,  except  Kitzmeyer,  Circe,  and  Bosser,*  and 
that,  as  to  these  defendants,  the  judgment  be  affirmed. 


[No.  1,074.] 


GEOUGE    8.  ELDER,   Respondent,  v.   J.   T,   WILL- 
IAMS, Appellant. 

Peoperty  Exempt  from  Execution — Teamster. — The  court  instructed 
the  jury  that,  '*To  be  a  teamster,  within  the  meaning  of  the  law  and  of 
the  statute  concerning  exemptions,  a  man  need  not  necessarily  drive  his 
team.  In  the  sense  of  the  statute  one  is  a  teamster  who  is  engaged  with 
his  own  team  or  teams  in  the  business  of  teaming;  that  is  to  say,  in  the 
business  of  hauling  freight  for  other  parties  for  a  consideration,  by  which 
he  habitually  supports  himself  and  family — if  he  has  one:"  Heldj  cor- 
rect. 

Idem — Selection  op  Property. — ^The  court  instructed  the  jury  that,  "If  a 
teamster  owns  more  than  one  team,  that  is^  if  he  owns  more  than  two 
horses  or  mules,  and  their  necessary  harness  and  equipments,  and  more 
than  one  wagon,  it  is  his  right  and  privilege  under  the  law  to  select  and 
designate  two  animals  and  their  harness,  etc.,' and  one  wagon,  suitahUfor 
vse  therewith,  or  with  two  animals,  as  his  exempt  property,  and  when 
so  selected  and  pointed  out,  the  law  will  recognize  and  protect  them  as 
his  exempt  property,  provided  they  were  actually  in  use  by  such  team- 
ster in  his  business  of  teaming,  by  which  he  earned  his  living  at  the 
time  of  the  levy  by  an  officer;  and  such  selection  may  be  made  without 
regard  to  the  value  or  quality  of  the  property  selected:"  Held,  correct 
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Fraudulent  Concealment  of  other  Property — Not  Deprivation  of 
Rights  under  Exemption  Laws. — If  plaintiff  fraudulently  concealed 
other  property  and  refused  to  surrender  the  same  in  execution,  equal  in 
amount  to  the  value  of  the  property  claimed  as  exempt,  that  fact  does 
not  deprive  him  of  an  otherwise  valid  claim  of  exemption. 

Appeal  from  the  District.  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

JR.  M.  Clarke,  for  Appellant- 

I.  The  statute  exempting  **two  horses  and  a  wagon," 
etc.,  is  not  of  general  and  universal,  but  special  and  limited 
application.  It  does  not  apply  to  all  persons,  but  to  team- 
sters only;  not  even  to  all  teamsters,  but  to  such  teamster 
only  as  babitaally  earns  his  living  by  using  a  team.  (1 
Comp.  L.  1282,  par.  6.)^ 

II.  No  person  is  a  teamster  within  the  sense  of  the  law 
who  does  not:  First,  habitually  drive  a  team;  and  second, 
by  driving  a  team  habitually  earn  a  living.  (Brusie  v. 
Griffith,  34  Cal.  306;  Abercrombie  v.  Alderson,  9  Ala.  985; 
Bickie  V.  McCaulay,  4  Pa.  St.  472.)  By  "  teamster"  is  meant 
not  one  who  can  drive  or  has  driven,  but  who  does  drive 
a  team.  (Webster's  Diet.  1358;  2  Bouv.  Law  Diet.  572.) 
The  exemption  lies  in  favor  of  the  individual  and  business, 
not  the  individual  alone,  or  the  business  alone^ 

III.  The  statute  does  not  generally  or  in  all  cases  exempt 
a  team  to  a  teamster  but  exempts  the  team  by  the  use  of 
which  the  teamster  habitually  earns  his  living.  (Corp  v. 
Griswold,  27  Iowa,  379.) 

IV.  It  is  not  two  horses  and  a  wagon  generally  which  the 
law  exempts,  but  the  particular  two  horses  and  wagon  used 
by  the  teamster  in  teaming,  and  by  the  use  of  which  in 
teaming  the' teamster  habitually  earns  his  living.  (Corp  v. 
Griswold,  27  Iowa,  379,  381.)  The  property  must  be  suit- 
able. (Ames  V.  Martin,  6  Wise.  361;  Favers  v.  Glass,  22 
Ala.  624;  Smith  v.  Gibbs,  6  Gray,  298.) 

V.  One  who  fraudulently  conceals  or  refuses  to  surrender 
his  property  can  not  claim  the  benefit  of  the  exemption 
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law.     (Strouse's  Ex'r  v.  Becker y  38  Pa.  St.  190;  Emerson  y. 
Smith,  51  Id.  90;  21  Wend.  68.) 

Trenmor  Coffin,  for  Bespondent. 

I.  A  fraudulent  concealment  of  property  subject  to  exe- 
cution is  not  in  prejudice  of  an  otherwise  valid  claim  of  ex- 
emption. (Thomp.  on  Homesteads  and  Ex.,  sees.  430-436; 
Smythe  on  Homesteads  and  Ex.,  sec.  432,  et  seq,;  O'Donndl 
Y.  Segar,  25  Mich.  376.) 

II.  The  instructions  given  by  the  court  are  according  to 
sound  reason  and  are  supported  by  all  the  authorities. 
(Seamon  v.  Luce,  23  Barb.  240;  Loihwoody.  Younglove,  27 
Barb.  505;  Finnin  v.  Malloy,  33  N.  Y.  390;  Borland  v. 
O'Neal,  22  Cal.  504;  Brusie  v.  Griffith,  34  Cal.  302;  Thomp. 
on  Homesteads  and  Ex.,  sees.  773,  774;  Smythe  on  Home- 
steads and  Ex.,  sec.  578.) 

III.  The  statute  concerning  exemptions  mast  be  con- 
strued liberally  and  so  as  to  give  eflfect  to  its  spirit  and  in- 
tention in  all  cases.  (Bevan  v.  Heyden,  13  Iowa,  125; 
Sogers  v.  Ferguson,  32  Tex.  534;  Oilman  v.  WiUiams,  7 
Wise.  337;*  Stewart  \.  Brown,  37  N.  Y.  351.) 

By  the  Court,  Leonabd,  C.  J. : 

This  action  is  to  recover  a  wagon  and  two  horses,  which 
defendant,  as  sheriff,  seized  under  various  writs  of  attach- 
ment and  execution  against  the  property  of  plaintiff,  and 
which  the  latter  claims  asexempt  from  levy  and  sale  under 
execution,  for  the  reason  that  he  is  a  teamster,  and  by  the 
use  of  which  he  habitually  earns  his  living. 

Respondent  recovered  judgment,  and  appellant  moved 
for  a  new  trial,  on  the  grounds  of  errors  in  law  occurring 
at  the  trial,  excepted  to  by  the  defendant,  and  insufficiency 
of  the  evidence  to  justify  the  verdict.  This  appeal  is  taken 
from  the  judgment  and  from  the  order  denying  a  new  trial. 
Section  1282  of  the  compiled  laws  provides  as  follows: 
"The  following  property  shall  be  exempt  from  execution, 
except  as  herein  otherwise  specially  provided :  *  *  * 
Sixth — Two  oxen,  two  horses,  or  two  mules  and  their  har- 
ness, and  one  cart  or  wagon,  by  the  use  of  which  a  cartman, 
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huckster,    peddler,    teamster   or   other   laborer  habitaally 
earns  his  living." 

Counsel  for  appellant  claims  that  the  verdict  and  judg- 
ment and  the  order  denying  a  new  trial  are  erroneous  for 
the  following  reasons : 

"I.  Plaintiff  was  not  a  teamster,  and,  therefore,  not  en- 
titled to  the  exemption. 

"IT.  Plaintiff  did  not  habitually  earn  his  living  by  use 
of  the  horses  and  wagon  in  question. 

**  III.  The  wagon  is  not  a  two-horse  wagon,  or  such  as  is 
comtemplated  by  the  statute;  nor  is  it  adapted  to  the  use 
which  the  statute  contemplates. 

"IV.  Plsrintiff  fraudulently  concealed  his  property  and 
refused  to  surrender  the  same  in  execution ." 

1;  In  thei statutory  sense,  is  plaintiff  a  teamster? 

It  is  said  that  he  is  not,  because  he  did  not  habitually 
drive  a  team,  and  because  he  did  not  earn  his  living  by 
habitually  driving  a  team. 

The  court  instructed  the  jury  that,  "To  be  a  teamster, 
within  the  meaning  of  the  law  and  of  the  statute  concern- 
ing exemptions,  a  man  need  not  necessarily  drive  his  team. 
In  the  sense  of  the  statute  one  is  a  teamster  who  is  engaged 
with  his  own  team  or  teams  in  the  business  of  teaming; 
that  is  to  say,  in  the  business  of  hauling  freight  for  other 
parties  for  a  consideration,  by  which  he  habitually  supports 
himself  and  family — if  he  has  one."  We  think  the  instruc- 
tion is  correct.  In  commenting  upon  this  instruction  the 
court  said:  "One  need  not  hold  the  reins  and  guide  the 
team  to  be  a  teamster.  One  who  makes  his  living  by  team- 
ing, giving  his  personal  attention  to  it,  is  a  teamster.  To 
hold  otherwise  is  to  say  that  a  successful  teamster  is  not 
entitled  to  invest  his  gains  and  surplus  earnings  in  that 
business  with  which  he  is  best  acquainted,  and  thus  increase 
his  facilities,  without  losing  the  protection  otherwise  given 
his  original  *  plant.'  " 

In  Bruaie  v.  Griffith,  34  Cal.  306,  the  court  said:  "In 
common  speech  a  teamster  is  one  who  drives  a  team,  but  iQ 
the  sense  of  the  statute  every  one  who  drives  a  team  is  not 
necessarily  a  teamster;  nor  is  he  necessarily  not  a  teamster. 


420  Elder  v.  Williams.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  C.  J. 

uuless  he  drives  a  team  contimially.  In  the  seuse  of  the 
statute  one  is  a  teamster  who  is  engaged  with  his  own  team 
or  teams  in  the  business  of  teaming — that  is  to  say,  in  the 
business  of  hauling  freight  for  other  parties  for  a  consid- 
eration, by  which  he  habitually  supports  himself  and  fam- 
ily, if  he  has  one.  While  he  need  not,  perhaps,  drive  his 
team  in  person,  yet  he  must  be  personally  engaged  in  the 
business  habitually,  and  for  the  purpose  of  making  a  HviDg 
by  th^t  business." 

The  court's  definition  of  a  teamster  was  correct,  and  ac- 
cording to  that,  under  the  testimony,  plaintiff  was  a  team- 
ster. 

2.  Pid  plaintiff  habitually  earn  his  living  by  the  use  of 
the  property  in  question  ?  It  was  a  part  of  a  large  number 
of  horses,  harnesses,  and  wagons  which  he  had  for  a  long 
time  used  in  teaming,  as  a  teamster,  and  by  which  he  made 
his  living  and  that  of  his  family.  The  court  instructed  the 
jury  that,  ''  If  a  teamster  owns  more  than  one  team,  that  is, 
if  he  owns  more  than  two  horses  or  mules,  and  their  neces- 
sary harness  and  equipments,  and  more  than  one  wagon,  it 
is  his  right  and  privilege  under  the  law  to  select  and  desig- 
nate two  animals  and  their  harness,  etc.,  and  one  wagon, 
suitable  for  use  therewith,  or  with  two  animals,  as  his  ex- 
empt property,  and  when  so  selected  and  pointed  out,  the 
law  will  recognize  and  protect  them  as  his  exempt  property, 
provided  they  were  actually  in  use  by  such  teamster  in  his 
business  of  teaming,  by  which  he  earned  his  living  at  the 
time  of  the  levy  by  an  officer;  and  such  selection  maybe 
made  without  regard  to  the  value  or  quality  of  the  property 
selected." 

That  instruction  is  absolutely  without  fault,  and  under  it 
and  the  third  instruction  given  for  plaintiff,  the  jury  must 
have  found,  from  the  evidence,  that  he  was  a  teamster  at  the 
time  of  the  levy,  and  that  the  property  in  question  was  in 
actual  use  by  him  in  the  business  by  which  he  earned  his 
living.  The  testimony  is  ample  to  sustain  the  verdict  upon 
this  point.  It  was  just  as  necessary  that  plaintiff  should  be 
allowed  two  horses,  with  their  harness,  and  one  wagon,  for 
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the  support  of  his  family,  as  it  would  have  been  if  he  had 
owned  only  the  exempt  property. 

The  statute  exempts  all  the  farming  utensils  or  imple- 
ments of  husbandry  of  the  judgment  debtor,  but  only  ttvo 
horses  or  tioo  oxen  or  two  mules  and  their  harness,  and  two 
cows  and  one  cart  or  wagon,  regardless  of  the  number  of 
horses,  oxen,  etc.,  that  he  may  have.  So  it  exempts  two 
oxen,  two  horses,  or  two  mules,  and  their  harness,  and  one 
cart  or  wagon,  which  he  habitually  uses  in  teaming,  if  by 
that  business  he  earns  his  living,  regardless  of  the  number 
that  he  may  have  in  use.  He  may  select  any  of  the  horses 
so  used  and  any  wagon  that  is  suitable  for  use  with  them  in 
his  business. 

3.  Was  the  wagon  in  question  such  as  is  contemplated  by 
the  statute?  Under  the  court's  instructions,  the  jury  must 
have  found  that  it  was.  They  were  told  that  the  wagon  mustr 
be  suitable  for  use  with  the  two  animals  selected.  If  we 
admit  that  there  was  no  conflict  of  testimony,  that  the  wagon 
could  not,  for  the  reasons  given,  be  profitably  employed  with 
the  two  horses  in  teaming  between  Carson  and  Bodie,  still, 
all  or  nearly  all  of  the  witnesses  who  testified  upon  the  point, 
stated  that  it  could  be  so  used  in  and  around  Carson;  and 
that  by  its  use,  with  the  two  horses,  plaintiff  could  make  a 
living  by  teaming.  We  think  there  is  ample  testimony  to 
sustain  the  verdic.t  upon  this  point. 

4.  Defendant  alleged  in  his  answer  that,  at  the  time  he 
levied  on  the  property  in  question,  plaintiff  owned  and  had, 
and  now  owns  and  has,  in  his  possession  and  control  other 
property  subject  to  attachment  and  execution,,  which  he 
wrongfully  and  fraudulently  failed  and  fails  to  produce  in 
lieu  of  the  property  in  dispute;  that  during  all  the  times 
mentioned  in  his  complaint,  plaintiff  has  fraudulently  con- 
cealed and  retained,  and  still  conceals  and  retains,  wrong- 
fully and  fraudulently,  a  large  amount  of  property  subject . 
to  attachment  and  execution,  for  the  purpose  of  hindering, 
delaying,  and  defrauding  bona  fide  creditors;  and  that  de- 
fendant knew  of  said  fraudulent  conduct  when  plaintiff  de- 
manded the  property  in  question,  and  when  he  levied  upon 
it.     This  portion  of  the  answer  was  demurred  to  by  plaint- 
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iff,  and  the  demurrer  was  sustained  on  tbe  grounds,  first, 
that  the  attempted  allegations  of  fraud  were  entirely  insuf- 
ficient, for  the  reason  that  there  were  no  allegations  of  fact, 
and  that  no  description  of  property  so  concealed  was  at- 
tempted; and  second,  that  a  fraudulent  concealment  of  prop- 
erty subject  to  execution  is  not  in  prejudice  of  an  otherwise 
valid  claim  of  exemption.  At  the  trial  defendant  offered  to 
prove  that,  shortly  before  his  failure,  plaintiff  gave  to  a  party 
in  Bodie  his  promissory  note  for  several  thousand  dollars, 
in  excess  of  what  he  owed,  for  the  purpose  of  defrauding 
his  creditors;  and  that  for  the  same  purpose,  shortly  after 
his  failure,  he  sold  about  four  thousand  dollars  worth  of 
hay,  his  own  property,  in  this  state;  took  the  money  real- 
ized from  the  sale  to  Bodie,  California,  buried  it  in  the 
ground,  and  never  delivered  up  any  part  of  it  to  his  creditors. 
Objection  to  this  testimony  was  sustained  on  the  ground  of 
incompetency  and  immateriality.  If  it  is  true  that  a  fraud- 
ulent concealment  of  property  subject  to  execution,  does 
not  prejudice  an  otherwise  valid  claim  of  exemption,  then 
the  court  did  not  err  in  sustaining  the  demurrer,  regardless 
of  the  question  of  the  suflSciency  or  insufficiency  of  defend- 
ant's answer,  in  his  attempted  charge  of  fraudulent  conceal- 
ment, and  if  the  demurrer  was  properly  sustained,  .there 
was  no  error  in  refusing  to  permit  the  offered  proof,  because 
there  ^ere  no  pleadings  upon  the  subject,  and  too,  because 
such  evidence  would  have  been  immaterial. 
.  This  question  then  is  presented:  If  plaintiff  fraudulently 
.  concealed  property  and  refused  to  surrender  the  same  in 
execution,  equal  in  amount  to  the  value  of  property  claimed 
as  exempt,  does  that  fact  deprive  him  of  an  otherwise  valid 
claim  of  exemption  ?  The  authorities  are  somewhat  conflict- 
ing. Those  hol4ing  in  the  affirmative  are  confined  mostly 
to  the  courts  of  Pennsylvania;  while  the  opposite  view  is  sus- 
tained by  the  courts  of  North  Carolina,  Alabama,  Missis- 
sippi, Missouri,  New  York,  Michigan,  and,  if  we  mistake  not, 
Ohio. 

As  to  the  property  mentioned  in  the  statute  as  exempt, 
only  one  exception  is  stated,  and  that  is  that  no  article  or 
species  of  property  mentioned  in  the  section  shall  be  exempt 
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from  execution  issued  upon  a  judgment  recovered  for  its 
price,  or  upon  a  mortgage  thereon.  The  constitution  pro- 
vides that,  "the  privilege  of  the  debtor  to  enjoy  the  neces- 
sary comforts  of  life  shall  be  recognized  by  wholesome  laws, 
exempting  a  reasonable  amount  of  property  from  seizure  or 
sale  for  payment  of  any  debts  or  liabilities  hereafter  con- 
tracted."    (Const,  art.  I,  sec.  14.) 

The  statute  was  undoubtedly  passed  in  compliance  with 
the  constitutional  requirement.  Since  the  statute  declares 
that  the  plaintiff  is  entitled  to  hold  the  property  in  suit  as 
exempt  from  execution,  except  in  the  one  case  stated,  what 
right  have  courts  to  engraft  upon  the  statute  another  excep- 
tion ?  It  is  provided  that  one  sewing-machine  not  exceed- 
ing in  value  one  hundred  and  fifty  dollars,  in  actual  use  by 
the  debtor,  or  l\is  family,  shall  be  exempt.  All  other  sew- 
ing-machines may  be,  sold.  He  is  allowed  to  retain  one  that 
is  in  actual  use,  because  it  is  the  policy  of  the  constitution 
and  law,  and  the  interest  of  the  state,  that  no  citizen  shall 
be  stripped  of  the  implements  necessary  to  enable  him  to 
enjoy  the  necessary  comforts  of  life  and  to  carry  on  his 
his  usual  employment;  and  that,  if  he  has  one,  his  family 
shall  not  be  made  paupers  or  beggars  in  consequence  of  the 
follies,  the  vices,  or  the  crimes  of  their  head.  (Moseley  v. 
Anderson,  40  Miss.  54;  Wilcox  v.  Hawhy  et  cd.,  31  N.  Y. 
657.) 

It  is  true  that  in  New  York  and  Mississippi  the  exemption 
was  granted  to  the  "head  of  a  family,"  while  our  statute 
gives  the  exemption  in  most  instances  regardless  of  family 
relations.  But  this  difference,  we  think,  does  not  change 
the  result.  It  is  still  true,  under  our  statute,  as  was  said  in 
Moseley  v.  -4wc?erson,* that  the  exemption  is  absolute  and  un- 
qualified, and  its  effect  is  to  remove  the'  property  beyond 
the  reach  of  legal  process,  except  in  the  one  case  mentioned. 
The  tools  and  implements  of  a  mechanic,  necessary  to  carry 
on  his  trade;  the  instruments  and  chests  of  a  surgeon,  phy- 
sician, surveyor,  and  dentist,  necessary  to  the  exercise  of 
their  profession;  the  libraries  of  an  attorney  and  minister; 
the  implements  and  appliances  of  a  miner,  necessary  for  car- 
rying on  any  kind  of  mining  operations,  not  exceeding  five 
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hundred  dollars  in  value,  and  two  horses,  mules,  or  oxen, 
with  their  harness,  and  food  for  them  for  one  month,  when 
necessary  to  be  used  for  any  whim,  windlass,  derrick,  car, 
pump,  or  hoisting  apparatus,  are  all  declared  absolutely  ex- 
empt, except  upon  a  judgment  for  their  price.  In  the  case 
of  a  miner,  the  horses,  etc.,  and  their  food,  are  not  exempt, 
except  when  the  former  are  necessary  to  be  used  in  mining 
operations.  And  in  the  case  of  a  teamster,  the  two  horses, 
their  harness,  and  one  cart  or  wagon  mentioned,  are  nofc 
exempt  unless  by  their  use  he  habitually  earns  his  living. 
From  these  diflferent  provisions,  we  think  the  legislature  did 
not  intend  to  deprive  the  debtor  of  his  means  of  obtaining 
a  livelihood  for  himself,  or  his  family,  or  both. 

In  Megehe  v.  Draper,  21  Mo.  611,  the  defense  relied  on  by 
the  defendant  was  that,  at  the  time  of  the  iQvyl  the  plaintiff 
had  otlier  property  not  specially  exempt  from  execution  more 
than  sufficient  in  value  to  pay  the  debt,  which  he  concealed 
from  the  officer,  so  as  to  keep  it  out  of  the  reach  of  the  exe- 
cution. Upon  the  plaintiffs  motion,  this  part  of  the  answer 
was  stricken  out,  and  the  defendant  excepted.  The  court 
said:  **  The  only  matter 'for  our  consideration  involves  the 
act  of  the  court  below  in  rejecting  the  evidence,  on  the  trial, 
and  in  striking  out  the  answer,  or  that  part  of  the  answer 
setting  up  the  above  matters  in  defense.  If  the  court  prop- 
erly struck  out  that  part  of  the  answer,  then  it  was  proper 
also  to  reject  the  evidence  in  relation  to  the  same  subject- 
matter. 

This  court  is  of  opinion  that  the  matter  set  up  in  the  de- 
fendant's answer  was  well  stricken  out.  It  affords  no  de- 
fense to  the  plaintiffs  action.  The  statutes  reserving  and 
exempting  certain  specific  property  from  execution  *  *  * 
to  a  certain  amouht  in  value,  were  not  made  alone  for  the 
benefit  of  the  debtor.  He  must  be  the  head  of  a  family. 
The  legislature  had  an  eye  to  the  family  of  the  debtor,  to 
his  household,  and  determined  to  prevent  as  much  suffer- 
ing and  misery  from  entering  into  such  abodes  as  they 
could,  by  saving  to  them  the  small  allowance  mentioned 
in  the  statutes.     These  statutes,  so  productive  of  good  to 
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the  classes  which  generally  so  much  need  protection,  de- 
serve and  meet  with  liberal  interpretation  from  the  courts." 

It  will  be  noticed  that  the  Missouri  statutes  also  limit 
exemptions  to  ''  heads  of  families,"  and«that  fact  is  referred 
to  by  the  court,  as  evidence  to  sustain  the  proposition  that 
one  of  the  objects  of  the  law  was  to  protect  the  family. 
And  so  it  is.  But  is  it  any  proof  that  our  legislature  did 
not  intend  to  protect  the  families  of  debtors  because  the  stat- 
ute includes  single  persons  as  well  as  those  with  families? 
The  latter  class  is  certainly  included,  and  as  to  them,  it  is 
as  reasonable  to  presume,  under  the  statute  as  it  is  written, 
that  one  of  the  objects  of  exemption  was  to  protect  their 
families,  as  it  would  have  been,  if  persons  without  families 
had  not  been  included  among  the  beneficiaries.  But  in 
North  Carolina,  the  exemption  is  general,  as  it  is  in  this 
state.  The  constitution  of  that  state  declares  that  ''the 
personal  property  of  any  resident  of  this  state,  to  the  value 
of  five  hundred  dollars,  to  be  selected  by  such  resident, 
shall  be,  and  is  hereby  exempted  from  sale  u6der  execu- 
tion, or  other  final  process  of  any  court,  issued  for  the  col- 
lection of  any  debt."  There  is  also  a  general  constitutional 
provision  exempting  a  homestead  of  the  value  of  one  thou- 
sand dollars,  owned  and  occupied  by  any  resident  of  the 
state.  The  case  of  Duvall  v.  Rollins,  68  N.  C.  220,  in- 
volved the  question  of  personal  property  exemption. 

The  case  again  came  before  the  court  on  petition  for  a 
rehearing  (71  N.  C.  221),  and  the  court  say:  *' The  per- 
sonal property  exemption  can  not  be  reached  by  execution 
at  all,  for  as  to  that,  under  the  constitution,  there  can  be 
no  creditor  and  no  forfeiture  by  any  attempt  to  make  a 
fraudulent  conveyance. 

**  Our  laws  have  long  been  so  framed  as  to  make  fraudu- 
lent conveyances  void  as  to  creditors,  and  our  habits  of 
thinking  run  in  the  same  direction,  so  that  it  is  difficult  to 
realize  that  another  and  a  new  right  has  been  interposed 
between  the  creditor  and  debtor  which  secures  certain  of 
his  property,  even  from  his  own  fraud  upon  creditors." 

And  in  Crummen  v.  Bennel,  68  N.  C,  495,  this  language 
is  used:     ''A.  makes  a  conveyance  of  his  land  to  B.,  which 
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conveyance  is  fraudulent  and  void  as  to  the  creditors  of  A. 
A  Creditor  takes  judgment  and  issues  execution,  treating  the 
conveyance  of  B.  as  void;  can  the  homestead  of  A.  be  sold?  ' 
The  creditor  treats  the  conveyance  to  B.  as  void  and  of  no 
effect.  Take  that  to  be  so;  how  can  the  creditor  have  any 
more  right  against  A.  than  he  would  have  had  if  the  convey- 
ance had  not  been  made?  We  can  see  no  ground  to  sup- 
port the  position  that  an  attempt  to  commit  a  fraud  is  a 
forfeiture  of  the  debtor's  homestead;  there  is  no  provision 
of  the  kind  either  in  the  constitution  or  the  statutes.  The 
only  legal  consequence  of  a  deed  with  an  intent  to  defraud 
creditors  is,  that  although  valid  as  between  the  parties,  it 
is  void  as  to  creditors. 

**  In  this  case,  the  fraud  did  not  consist  in  conveying  the 
homestead;  for  the  creditor  could  not  have  reached  that  by 
his  execution,  had  the  debtor  retained  his  homestead;  but 
the  fraud  was  in  conveying  the  other  part  of  the  land.  That 
the  creditor  can  reach  by  his  execution .  As  to  the  homestead 
he  has  no  concern;  that  matter  will  rest  between  the  fraudu- 
lent donor  and  donee."  (See,  also,  O" Donnelly.  Segar,  25 
Mich.  376;  Callaway  v.  CarperdeTy  10  Ala.  503;  Loclaooody. 
Younglove,  27  Barb.  508.) 

Bracket  v.  WatJdns,  21  Wend.  69,  cited  by  counsel  for 
appellant,  has  been  overruled  by  Wikox  v .  Hawley,  31  N.  T. 
657.  We  do  not  think  the  court  erred  in  sustaining  the 
demurrer  or  in  rejecting  the  offered  evidence. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  1,083.] 

WILLIAM  CAIN,  Adm'b,  etc.,  Kespondent,  v.  JOHN  B. 
WILLIAMS,  Adm'k,  etc.,  Appellant. 

Pendency  of  Appeal — When  does  not  Suspend  Opebation  of  Judgbient. 
The  pendency  of  an  appeal,  when  the  appellate  court  has  no  other  duty 
than  to  affirm,  reverse,  or  modify  the  judgment  appealed  from,  does  not 
suspend  the  operation  of  the  judgment.  The  judgment  is  good  until  set 
aside. 

Replevin  Bond — Compromise  with  Portion  of  Sureties — Action  against 
Others. — Plaintiff  compromised  with  four  sureties,  for  less  than  their 
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liability,  and  deducted  from  the  amount  of  his  damages  the  amount  paid 
by  them:  Heldj  that  the  remainder  is  recoverable  from  one  of  the  other 
sureties  to  the  extent  of  his  liability. 
Idem — Effect  of  Release  of  Sureties  not  Baised  in  Court  Below. 
Held,  that  the  question  whether  the  release  of  the  four  sureties  operated 
as  a  release  of  the  defendant,  could  not  be  considered,  because  not  raised 
in  the  court  below. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  sureties,  upon  the  bond  sued  upon,  in  general  terms 
undertook  and  acknowledged  themselves  jointly  and  sever- 
ally bound  in  the  full  amount  of  the  undertaking.  There- 
after the  following  clause  appears  in  the  bond,  viz. :  '^  And 
each  of  the  sureties  hereto  binds  himself  with  his  co-sureties 
jointly  and  severally  that  he  will  pay  the  sum  as  herein 
agreed  to  be  paid  by  him,  to  wit."  Then  follows  the  name 
of  each  surety  and  the  amount  for  which  he  bepomes  bound. 
There  is  no  principal  to  the  bond. 

Wm.  Webstet'y  for  Appellant: 

I.  The  intention  of  the  parties  who  make  the  agreement 
should  be  arrived  at  without  reference  to  the  form  made  use 
of  by  the  parties  thereto.     (Chitty  on  Cont.  83.) 

II.  It  was  the  intention  of  tUe  sureties,  while  they  bound 
themselves  in  a  joint  and  several  contract  to  limit  their  sev- 
eral liabilities  in  a  sum  certain,  and  upon  this  form  of  con- 
tract a  joint  action  could  be  maintained  and  several  judg- 
ments entered  according  to  the  liability  of  the  several  sure- 
ties to  the  undertaking  or  several  actions  could  be  maintained 
against  the  sureties. 

III.  The  undertaking  is  a  joint  and  several  contract  on 
the  part  of  the  sureties  wholly  independent  of  the  plaintiff 
in  replevin  in  the  suit  of  Buckley  v.  BucMeij,  (City  of  Sac- 
ramento V.  Dunlap,  14  Cal.  421.)  All  the  parties  to  the  con- 
tract are  equally  bound  according  to  their  several  liabilities 
as  stated  in  the  undertaking.  To  permit  a  recovery  against 
parties  not  released  to  the  full  amount  of  their  original  lia- 
bility, would  be  a  fraud  upon  them,  unless  a  right  of  action 
over  for .  contribution  is  allowed   them  against  those  who 
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have  been  released  without  paying  their  pro  rata  share  of  the 
damages;  and  to  permit  a  recovery  pro  rata  in  favor  of  those 
who  have  paid  more  than  their  share  of  the  damages  against 
those  released,  would  be  a  fraud  upon  them.  (Story  on 
Promissory  Notes,  sees.  423  and  427.)  The  releases  made 
by  the  respondent  are  under  seal,  technical  releases;  and  re- 
leased all  the  parties  to  the  undertaking,  unless  the  statute 
applies.  (1  Comp.  L.  465;  Story  on  Promissory  Notes, 
sec.  425;  Armstrong  v.  Hayward,  6  Cal.  184;  Griffith  v. 
Gh^ogan,  12  Id.  317;  French  v.  I^rice,  24  Pick.  13;  HammcUl  v. 
Wyman,  9  Mass.  138. )  A  covenant  not  to  sue  and  a  covenant 
of  release  are  different  in  effect.  {Brown  v.  Williams^  4 
Wend.  360.) 

IV.  The  law  of  1866  concerning  the  liabilities  of  joint  debt- 
ors (Comp.  L.  465)does  not  apply  to  this  case.  The  liabil- 
ities of  the  parties  are  not  such  as  the  law  was  intended  to 
meet.  The  parties  to  the  undertaking  have  fixed  their  sev- 
eral liabilities,  in  sums  differing  one  from  the  other,  and 
such  being  the  case,  how  could  any  release  be  made  upon 
the  principal  of  number  as  provided  in  the  act?  If  the 
sureties  have  chosen  to  fix  and  limit  their  several  liability 
by  several  contract,  can  the  contract  of  each  or  all  in  this 
particular  be  disregarded,  and  the  liability  of  each  be  ar- 
ranged according  to  number,  as  provided  by  statute  con- 
cerning joint  debtors  ? 

y.  The  respondent  should  not  have  maintained  this 
action  pending  the  appeal  to  the  supreme  court  in  the  case 
of  BncMey  y.*  Buckley.  {Sherman  v.  Dilley,  3  Nev.  27; 
Woodbury  v.  Boioman,  13  Cal.  634.)  For  the  purpose  of 
showing  the  general  law  on  matters  of  appeal  preceding  the 
enactment  of  statutes  requiring  a  special  supersedeas  to 
stay  execution  the  following  authorities  are  cited.  {Gamp- 
'  bell  V.  Howard,  5  Mass.  376;  Thompson  v.  Thompson,  Coxe, 
159;  Atkins  v.  Wynian,  45  Me.  399;  Dubois  v.  Dubois,  6  Cow. 
495;  Post  V.  Neafie,  3  Cai.  28;  Gale  v.  Butler,  35  Vt.  449; 
Levi  V.  Karrick,  15  Iowa,  444;  Byrne  v.  Prat  her,  14  La.  An. 
663;  Thornton  v.  Mahoney,  24  Cal.  583;  Penhallow  v.  Doane, 
3  Dall.  87,  118;  Keen  v.  Turner,  13  Mass.  265;  Paine  v. 
Cowdin,  17  Pick.  142;  Davis  v.  Gowdin,  20  Id.  610;  Bobbins 
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V.  Appl^y,  2  N.  H.  223,  Ihrbox  v.  FisJier,  50  Me,  236;  SlaU 
bird  V.  Beattie,  36  N.  H.  455;  Stoiie  v.  Spillman,  16  Tex. 
432.) 

William  Cain,  for  Respondent: 

I.  The  undertaking  on .  claim  and  delivery  is  either  on 
the  part  of  the  sureties  a  joint  and  several  bond,  for  £he 
full  sum  of  fourteen  thousand  two  hundred  and  twenty  dol- 
lars, or  a  several  bond  of  each  for  thp  amount  severally 
stated.  If  joint  and  several  for  the  full  sum,  then  the  stat- 
ute ''concerning  the  liabilities  of  joint  debtors"  (Stat. 
1866-67)  applies.  If  the  obligation  of  the  sureties  is  sev- 
eral, then  the  release  of  one  will  not  release  any  others. 
(Brandt  on  Suretyship,  sec.  383;  CoUhis  v.  Prosaer,  1  Barn. 
&  Cress.  682;  People  v.  Breyfogh,  17  Cal.  504;  Pacific  Coast 
Law  Journal,  Dec.  31,  1881.) 

II.  No  undertaking  staying  proceedings  upon  the  judg- 
ment was  filed,  and  plaintiff's  right  of  action  upon  his 
•judgment  was  not  suspended.     (Freeman  on  Judgments, 

sec.  433;  Taylor  v.  SheiOy  39. Cal.  536;  Bogera  v.  Hatch,  8 
Nev.  37.) 

By  the  Court,  Belknap,  J. : 

In  the  year  1873  one  Sylvanus  Buckley  brought  an  action 
of  claim  and  delivery  of  personal  property  against  Armenia 
Buckley  as  administratrix  of  the  estate  of  Henry  A.  Buck- 
ley, deceased.  He  afterwards  obtained  th^  possession  of 
the  property  by  complying  with  the  provisions  of  chapter 
II  of  the  civil  practice  act. 

Defendant's  intestate,  Frank  Covington,  is  a  surety  upon 
the  undertaking  given  to  the  sheriff  for  the  return  of  the 
property  to  the  defendant,  in  case  such  a  return  should  be 
adjudged. 

Judgment  passed  against  the  plaintiff  in  the  suit  of  Buck- 
ley V.  Buckley^  and  the  judgment  being  unsatisfied,  the 
plaintiff  in  this  action,  who  has  succeeded  Armenia  Buck- 
ley in  the  administration  of  the  estate  of  Henry  A.  Buck- 
ley, has  sued  to  recover  the  amount  for  which  Covington,  in 
his  lifetime,  became  liable  on  the  undertaking. 

Plaintiff  recovered  judgment.     Defendant  appeals. 
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!From  the  time  of  the  commenoemeat  of  thiB  action  down 
to  the  entry  of  judgment  the  case  of  Buckley  v.  Buckley  was 
pending  upon  appeal  in  the  supreme  court.  No  undertak- 
ing to  stay  esecution  had  been  filed. 

Defendant  contends  that  the  pendency  of  the  appeal  sus- 
pended the  operation  of  that  judgment^  and  that  the  court 
erred  in  permitting  it  to  be  used  as  the  basis  of  the  judg- 
ment in  this  case. 

The  effect  of  an  Appeal  under,  analogous  facts  was  consid- 
ered by  this  court  in  the  case  of  Sogers  v.  HcUchy  8  Nev.  35. 
In  deciding  the  question  we  will  adopt,  as  our  predecessors 
did  in  that  case,  the  language  employed  in  Bank  of  North 
America  v.  Wheeler,  28  Ct.  433:   "If  the  appeal  is  in  the 
nature  of  a  writ  of  error,  and  only  carries  up  the  case  to 
the  court  of  appeals  as  an  appellate  court  for  the  correction 
of   errors  which  may  have  intervened  in  the  trial  of   the 
case  in  the  court  below,  and  for  its  adjudication  upon  the 
question  whether  the  judgment  appealed  from  should  be 
affirmed,  reversed,  or  modified,  and  that  court  has  no  othep 
powers  or  duties  than  to  affirm,  reverse,  or  modify  that 
judgment,  or  remit  the  case  to  the  inferior  tribunal   that 
it  may  conform  its  judgment  to  that  of  the  appellate  tri- 
bunal, then  such  appeal    *    *    *    does  not  vacate  or  sus- 
pend the  judgment  appealed  from;  and  the  removal  of  the 
case  to  the  appellate  court  would  no  more  bar  an  action 
upon  the  judgment  than  the  pendency  of  a  writ  of  error 
at  common  law,  when  that  was  the  proper  mode  of   cor- 
recting errors  which  may  have   occurred   in   the   inferior 
tribunal.     That  such  an  action  would   not  be  bound  by 
the  pendency  of  such  a  proceeding  is  well  settled.     The 
judgment  below  is  only  voidable,  and  stands   good   until 
set  aside."     (SeS,  also,  Taylor  v.  Shew,  39  Cal.  536;  Scoib 
V.  Pilkingtoriy  110  Eng.  Com.  Law,  11;  Freeman  on  Judg- 
ments, sec.  328.) 

* 

The  other  objection  is  to  the  amount  oi  the  judgment 
rendered  against  defendant.  The  court  found  that  the  de- 
fendant in  the  suit  of  Buckley  v.  jBuc&fey,  plaintiff  here,  was 
damaged  by  the  failure  of  the  plaintiff  in  that  suit  to  return 
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the  property,  in  the  sum  of  eleven  thousand  and  thirty-four 
dollars  and  forty-four  cents. 

Four  of  the  sureties  upon  the  undertaking,  who  were 
liable  thereon  in  the  aggregate  amount  of  ten  thousand  two 
hundred  and  fifty  dollars,  were  compromised  with  and  re- 
leased upon  the  payment  of  three  thousand  four  hundred 
and  sixteen  dollars,  and  satisfaction  as  against  them  acknowl- 
edged. Because  the  plaintiff  has  made  this  acknowledgment 
of  satisfaction,  it  is  claimed  that  the  amount  now  recovera- 
ble upon  the  undertaking  is  the  difference  between  the 
amount  of  damages  sustained  by  plaintiff  and  the  aggregate 
amount  for  which  the  four  sureties  were  liable^  to  wit,  the 
sum  of  seven  hundred  and  eighty-four  dollars  and  forty- 
four  cents. 

But  the  position  is  untenable.  Plaintiff  properly  de- 
ducted  from  the  amount  of  his  damages  the  amount  paid 
by  the  four  sureties.  The  remainder  is  recoverable  from 
the  defendant  to  the  extent  of  his  liability. 

The  question  whether  the  rislease  of  the  four  sureties 
operated  as  a  release  of  the  defendant  can  not  be  consid- 
ered upon  this  appeal,  because  not  made  in  the  court  below. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


[No.  1,092.] 

WILLIAM    CAIN,   Adm'r,   etc..   Respondent,    v.  E  C. 

SESSIONS  ET  AL.,  Appellants. 

Replevin  Bond — Liability  op  Subeties. 
William  Webster,  for  Appellants. 
William  Cain,  for  Bespondent. 

By  the  Court,  Belknap,  J. : 

Substantially  the  same  questions  are  presented  by  this 
case  as  by  the  case  of  Cain  v.  Williams,  ante.  Upon  the  au- 
thority of  that  case  the  judgment  herein  appealed  from  is 
affirmed. 
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THE  STATE  OF  NEVADA,  Respondent  v.  THE  CON- 
SOLIDATED VIRGINIA  MINING  COMPANY,  Ap- 

pellant. 

Special  Law — Sections  2  and  4  of  "Act  to  Discontinue  LrnoAnoN" 
IN  Certain  Tax  Suits,  Unconstitutional. — Sections  2  and  4  of  the 
"  act  to  discontinue  litigation  touching  inequitable  claims  for  taxes  and 
penalties"  (Stat.  1879,  143),  arc  unconstitutional,  being  a  special  law  for 
the  "  collection  of  taxes  for  state,  county,  and  township  purposes"  in 
'  violation  of  section  20,  art.  IV,  of  the  constitution. 

General  Law— Act  Prescribing  Additional  Penalty  in  Tax  Suits- 
Constitutional. — The  "act  prescribing  an  additional  penalty  for  the 
non-payment  of  taxes  in  certain  cases  after  suit"  (Stat.  1873,  169),  is 
constitutional,  It  being  a  general  law  imposing  the  same  burdens  upon 
all  persons  similarly  situated  and  belonging  to  the  same  class. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District,  Storey  County. 

The  facts  are  stated  in  the  opinion. 

G.  J.  Hillyer  and  B.  C,  Whitman^  for  Appellant: 

I.  There  is  nothing  conclusive  or  even  applicable  to  this 
appeal  in  the  former  decision;  as  this  proceeds  upon  a  dif- 
ferent state  of  facts,  and  is  to  be  governed  by  different  sec- 
tians  of  the  statute.  There  may  be  dicta  in  such  opinion 
applicable  to  the  entire  statute,  but  they  do  not  constitute 
any  portion  of  the  law  of  the  case.  {Mulford  v.  EsludUlOf 
32  Cal.  138.)  The  same  questions  are  not  presented  in  the 
present  appeal,  as  will  appear  by  the  record  in  the  former 
case,  so  the  opinion  can  not  govern  this  case.  {McKinley  v. 
Tutile,  42  Cal.  576;  Russell  v.  Harris,  44  Id.  489.) 

II.  The  rule  of  law  laid  down  in  the  former  decision  as 
to  special  and  general  statutes  is  all  that  is  claimed  here 
by  appellants;  the  application  thereof  in  the  decision  is 
claimed  to  be  illogical;  and,  as  to  the  other  portions,  there 
is  every  reason  why  they  should  be  discarded,  and  that  the 
court  will  return  to. the  line  of  decision  previously  held 
and  laid  down  in  Youngs  v.  Hall,  9  Nev.  212;  and  Odd 
Ftllows'  Bank  v.  Qtilllen,  11  Id.  109. 


\ 
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The  authorities  cited  by  counsel  are  reviewed  in  the 
opinion. 

Lewis  &  Deal,  for  Bespondent,  argued  that  the  reasoning 
of  the  former  decision  was  applicable  to  and  conclusive  upon 
all  questions  presented  in  this  case. 

M,  A.  Murphy,  Attorney  General,  also  for  Respondent: 

I.  The  act  under  consideration  is  unconstitutional  for  the 
following  reasons: 

1.  Because  it  embraces  more  than  one  subject,  and 
the  subjects  are  not  expressed  in  the  title.  (Sec.  17,  art. 
IV,  Const,  of,  Nev.)  The  acts  to  be  done  by  section  4  are 
iu  nowise  suggested,  much  less  stated,  in  the  title  to  the 
bill.  There  is  nothing  in  the  title  that  would  operate  to 
warn  the  mind  of  a  legislator  or  any  one  else,  that  the  bill 
would  operate  not  only  to  discontinue  suits  between  certain 
parties  in  some  cases,  but  would  satisfy  judgments  in  other 
cases  and  between  other  parties  for  less  sums  than  what 
the  judgments  call  for.  Each  and  every  act  therein  set 
forth  is  in  direct  violation  of  our  unrepealed  revenue  laws. 
(Cooley  on  Const.  Lim.  81,  83,  141,  144;  Sedgwick,  Stat. 
and  Const.  L.  517-530;  Potter's  Dwarris  on  Stat.  103-107; 
People  V.  MaJioney,  13  Mich.  481;  State  v.  Silver,  9  Nev. 
227;  CUy  of  St.  Louis  v.  Tlefel,  42  Mo.  578.) 

2.  Because  the  whole  act  of  which  section  ^  is  but  a  part 
is  invalid,  for  the  reason  that  it  is  a  special  law  for  the  col- 
lection of  taxes,  which  is  prohibited  by  section  20  of  article 
IV  of  our  constitution.  It  is  special,  because  it  relates  to 
particular  suits  only.  It  has  no  general  application;  it  is 
not  a  rule  of  conduct  or  principle  for  the  government  of  the 
people;  it  has  no  prospective  operation;  it  seeks  to  affirm 
certain  illegal  acts  and  to  take  from  the  court  the  control  of 
certain  suits  therein  pending.  It  must  be  pleaded,  and  re- 
quires evidence  to  give  it  application  and  eflfect.  (Lewis  v. 
Webb,.  3  Greenl.  326;  Picquet,  Appellant,  5  Pick.  64;  Ibwn 
of  Lancaster  v.  Barr,  25  Wise.  560;  Griffi.n  v.  Cunningham, 
20  Gratt.  31.)  Taxes  are  debts  recoverable  like  any  similar 
obligations,  and  subject  to  the  same  conditions,  and  a  law 
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releasing  a  person  or  company  from  the  payment  of  snch 
debts  is  unconstitutional  and  void.  {City  of  Burlington  v. 
B.  &  M,  R.  R.  Oo.,  41  Iowa,  134;  City  of  Dubuque  v.  lU. 
Central  R,  R.  Co.,  39  Id.  56;  WUson  v.  Supervisors,  47  Cal. 
91.) 

3.  Because  it  is  an  attempted  interference  with  the  func- 
tions of  the  judiciary,  and  is  therefore  in  conflict  with  sec- 
tion 1  of  article  III  of  our  constitution.  (Guy  v.  Her- 
mance,  5  Cal.  73;  McClain  v.  Easly,  4  Baxter,  520;  WaUi/s 
Heirs  v.  Kennedy,  2  Terger,  554;  Oovernor  v.  Porter,  5 
Humph.  165;  Merrill  v.  Sherhuriie,  1  N.  H.  199;  Davis  v. 
Trustees,  21  Wise.  491;  Staniford  v.  Barry,  1  Aiken,  314.) 
The  legislature  is  not  authorized  to  exercise  any  portion  of 
the  judicial  power;  it  can  not  set  aside  a  judgment  or  de- 
cree, nor  can  it  require  the  judiciary  to  give  a  new  hear- 
ing once  passed  upon.  {People  v.  Supervisors,  26  Mich.  22; 
Trustees  v.  Bailey,  10  Fla.  238;  De  Chastellux  v.  Fairchild, 
15  Penn.  18;  Taylor  v.  Place,  4  K.  I.  324;  Denny  v.  Mattoon, 
2  Allen,  361;  State  v.  Fleming,  7  Humph.  152;  Moser  v. 
White,  29  Mich.  59;  Lewis  v.  Webb,  3  Greenl.  326;  Lancaster 
v.  Barr,  25  Wise.  560;  Griffins  v.  Cunningham,  20  Gratt. 
31;  Assessment  Board  v.  A.  C.  R.  R,  Co,,  59  Ala.  551;  Kim- 
hall  V.  Roseudale,  42  Wise.  407;  L,  B.  &  S.  A,  v.  Graham, 
7  Neb.  173;  Oliver  v.  McClure,  28  Ark.  555;  Pryar  v. 
Downey,  50  Cal.  388;  Sedgwick  on  Stat,  and  Const.  Law, 
166-170.) 

II.  Sections  3172  and  3238  of  compiled  laws  are  constitu- 
tional. The  constitutionality  of  acts  imposing  penalties 
have  been  affirmed  by  the  following  decisions:  Scott  v.  Wat- 
Idns,  22,  Ark.  556;  Craig  v.  Ilannagin,  21  Id.  319;  Pope  v. 
Macon,  23  Id.  644;  Kansas  Pojcific  Railway  Co,  v.  Amrine,  10 
Kan.  318;  The  C.  R.  &  M.  R,  R.  Co.  v.  Carroll  Co.,  41 
Iowa,  189;  Lacey  v.  Davis,  4  Mich.  157;  Durant  v.  Mayor,  37 
N.  J.  271;  Mulligan  v.  Hintrager,  18  Iowa,  171;  Butlei"v. 
Bailey,  2  B.ay.  244;  People,  v.  Seymour,  16  Cal.  332;  Brexel 
&  Co,  V.  Commonwealth,  46  Pa.  31;  Commonwealth  v.  Wyoming 
Valley  C,  Co,,  50  Pa.  410;  Delaware  Div,  C,  Co,  v.  Corn- 
mo  moeaUh,  50  Id.  399;  State  y,  Welch,  28  Mo.  600;  Olds  v. 
Commonwealth,  3  A.  K.  Marsh.  465. 
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Neither  sections  3172  nor  3238  are  retroactive  or  special; 
they  do  not  exempt  any  class  of  persons  or  property,  but 
treat  all  alike. 

C.  J.  Hilly er  and.  B,  C.  Whitman,  for  Appellant  in  reply: 

I.  Nothing  can  become  "  the  law  of  a  case"  except  that 
which  has  been  adjudicated.  The  question  is  not  as  to 
the  force  of  a  decision  as  authority,  nor  as  to  the 
force  of  a  series  of  decisions  under  the  doctrine  of  stare 
decisis.  It  is  simply  a  question  of  res  judicata.  The  doc- 
trine of  the  law  of  the  case  is  nothing  else  than  an  applica- 
tion to  a  second  appeal  of  the  doctrine  of  res  judicata. 
(Sibbald  v.  The  United  States,  12  Pet.  488;  Washington 
Bridge  Co,  v.  Stewart,  3  How.  424;  Phdan\,  San  Francisco, 
20  Cal.  40;  Leese  v.  Clark,  Id.  388.) 

II.  A  decision  is  the  application  of  a  legal  principle  to  a 
certain  state  of  facts.  Under  similar  but  different  facts  it 
may  be  persuasive  by  analogy,  but  unless  the  facts  are  the 
same  it  is  no  adjudication.  {Nieto  v.  Carpenter,  21  Cal. 
488;  Midford  v.  Estudilh,  32  Id.  135;  Lucas  v.  San  Fran- 
cisco, 28  Id.  591;  McKinley  v.  Tidtle,  42  Id.  576;  Bussell  v. 
Eai^is,  44  Id.  489.) 

III.  The  sections  under  consideration  are  constitutional. 
They  are  a  release  by  the  state  of  a  class  or  classes  of  de- 
mands over  which  the  legislature  has  full  control.  The 
fact  that  they  are  retroactive  does  not  affect  their  validity. 
(Sedgwick  on  Const.  &  Stat.  Const.  406-414;  Gtdld/ord  v. 
Supervisors,  3  Ker.  143.) 

IV.  It  is  not  a  violation  of  article  IV,  section  20  of  the  con- 
stitution, because  it  is  not  legislation  '^for  the  assessment 
or  collection  of  a  tax."  A  penalty  is  not  a  tax  nor  portion 
thereof;  it  is  a  legislative  imposition. 

V.  All  that  portion  of  the  brief  of  the  attorney  general 
which  treats  of  the  inability  of  the  legislature  to  exercise 
judicial  functions,  or  control  judicial  proceedings,  is  based 
upon  a  misconception  of  the  real  force  and  character  of  the 
legislation  in  question.  If  this  were  a  law  regulating,  or 
attempting  to  interfere  with  the  methods  of  judicial  pro- 
cedure between  private  litigants,  the  remarks  and  citations 
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■would  be  applicable.  But  the  provisions  here  involved 
have  no  such  purpose,  and  consequently  can  have  no  such 
effect.  The  state  of  Nevada  is  the  -party  in  interest,  and 
the  party  litigant.  The  obligation  sought  to  be  affected, 
and  by  the  sections  referred  to  surrendered,  is  one  due  to 
itself.  The  law  in  question  deals  with  the  demand,  and  not 
with  any  of  the  methods  of  enforcing  it.  It  is  an  act  of 
grace  on  the  part  of  the  sovereign,  announced  by  its  only 
legitimate  agent  therefor.  Neither  the  existence  nor  non- 
existence of  litigation,  nor  the  condition  of  existing  litiga- 
tion in  any  way  limits  or  affects  the  power  of  the  parties 
thereto  to  deal  with  its  subject-matter.  A  release  is  as 
effectual  after  judgment  obtained,  as  before  suit  begun. 
The  legislature  is  the  sole  constitutional  agency  for  creat- 
ing or  discharging  state  obligations. 

VI.  A  penalty  is  not  a  tax,  nor  any  part  of  a  tax.  If, 
because  it  is  collected  in  the  same  suit  it  is  a  tax,  then  the 
costs  are  taxes.  Over  the  matter  of  penalties  and  coists  the 
legislature  has  utter  control  within  constitutional  restric- 
tions as  to  form  of  legislation.  A  legislative  release  of  a 
tax  may  violate  article  X  of  the  constitution,  but  a  release 
of  a  penalty  or  costs,  the  legislation  being  otherwise  formal, 
violates  neither  this  nor  any  other  constitutional  inhibition 
of  legislative  power. 

By  the  Court,  Leonakd,  C.  J. : 

On  the  twenty-seventh  of  April,  1878,  judgment  herein 
was  modified  in  the  court  below  according  to  a  previous 
order  of  this  court.     (13  Nev.  229.) 

September  1,  1880,  appellants  moved  the  court  for  an 
order  directing  the  satisfaction  of  said  judgment  on  pay- 
ment of  the  amount  of  all  taxes  and  costs  included  in  the 
same,  exclusive  of  the  penalties  and  percentage,  in  purau- 
ance  of  the  fourth  section  of  a  statute  of  this  state,  ap- 
proved March  17,  1879,  entitled,  **An  act  to  discontinue 
litigation  touching  inequitable  claims  for  taxes  and  penal- 
ties."    (Stat.  1879,  144.) 

The  court  denied  the  motion,  and  this  appeal  is  taken 
from  an  order  denying  the  same. 
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The  statement  on  appeal  shows  that,  on  the  hearing  of 
said  motion,  it  was  made  to  appear  to  the  court  that,  after 
the  rendition  of  the  original  judgment,  and  in  the  month  of 
May,  1877,  the  defendants  paid  all  taxes  and  costs  included 
therein,  but  not  the  penalties  for  non-payment  at  the  time 
required  by  law;  and  that  the  amount  so  paid  was  duly 
credited  upon  the  judgment. 

It  was  also  shown  that  no  execution  was  issued  upon 
either  the  original  or  modified  judgment  prior  to  August 
80,  1880.  In  support  of  the  motion  defendants  relied  upon 
the  fourth  section  of  the  statute  above  referred  to,  with  the 
conditions  of  which  they  had  fully  complied. 

Sections  2,  3,  and  4  are  as  follows : 

**  Sec.  2.  All  claims  by  the  state,  or  by  any  county,  for 
penalties  or  percentages,  which  had  accrued  previous  to 
the  first  day  of  July,  1877,  on  account  of  non-payment,  at 
the  time  required  by  law,  of  any  previously  levied  tax, 
when  the  original  tax  and  costs  were  in  fact  paid  prior  to 
said  date,  are  remitted  and  discharged,  and  the  district 
attornevs  of  the  several  counties  are  directed  to  dismiss  all 
actions  heretofore  commenced  for  the  recovery  of  such 
penalties  and  percentages. 

**Sec.  3.  Wherein  suits  commenced  for  the  recovery 
of  taxes  delinquent  prior  to  the  first  day  of  July,  1877,  a 
judgment  has,  by  the  consent  of  the  district  attorney,  been 
entered  for  the  amount  of  the  original  tax  and  costs,  exclu- 
sive of  any  penalty  or  percentage  due,  or  claimed  by  reason 
of  deifault  in  payment  at  the  time  prescribed  bylaw,  the 
action  of  the  district  attorney  in  so  consenting  to  said  judg- 
ment is  hereby  ratified  and  approved. 

"Sec.  4.  Wherein  actions  of  the  character  specified  in 
the  two  preceding  sections,  a  judgment  has  been  entered 
for  the  taxes  and  also  for  the  penalties  or  percentages  pre- 
scribed by  law  for  default  in  payment,  such  judgment,  if 
no  execution  was  issued  thereon  prior  to  the  first  day  of 
February,  1877,  shall  be  satisfied  and  discharged  upon  pay- 
ment of  the  original  tax  and  other  costs,  exclusive  of  the 
amount  of  the  penalties  and  percentages  included  therein 
and  still  unpaid." 
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Section  3  has  been  declared  by  this  coart  to  be  in  plain 
and  palpable  violation  of  sections  20  and  21  of  article  IV 
of  the  constitution,  which  declare  that  ''the  legislature 
shall  not  pass  local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say  *  *  *  for  the  assess- 
ment and  collection  of  taxes  for  state,  county,  and  town- 
ship purposes."  (State  v.  Cal,  Mining  Company  and  the 
Consolidated  Virginia  M,  Co,,  15Nev.  240,  259.) 

The  validity  of  sections  2  and  4  was  not  passed  upon 
directly,  in  those  cases,  and  it  is  urged,  therefore,  that  the 
decisions  therein  do  not  become  *'the  law  o£  the  case.' 
We  shall  consider  this  case  upon  its  merits,  and  refer  to 
the  cases  cited  as  authorities  so  far  as  they  may  be  found 
applicable. 

In  those  cases  this  court  decided  that  the  legislature  had 
no  power,  under  the  constitution,  ,to  ratify  the  action  of  a 
district  attorney  in  suits  commenced  for  the  recovery  of 
taxes  delinquent  prior  to  the  first  day  of  July,  1877,  where- 
in, by  the  consent  of  the  district  attorney,  judgment  has 
been  entered  for  the  amount  of  the  original  tax  and  costs, 
exclusive  of  auy  penalty  or  percentage  due  or  claimed  by 
reason  of  default  in  payment  at  the  time  prescribed  by  law; 
and  as  before  stated,  those  decisions  were  made  upon  the 
ground  that  such  action  by  the  legislature  was  in  violation 
of  the  sections  of  the  constitution  before  referred  to. 

In  my  opinion,  if  section  3  is  unconstitutional  for  the 
reason  stated,  sections  2  and  4  are  so,  for  the  same  reason. 
If  the  legislature,  in  1879,  could  not  ratify  the  prior  con- 
sent of  a  district  attorney  to  remit  any  penalties  due  previ- 
ous to  July  1,  1877,  in  consideration  of  the  entry  of  judg- 
ment without  objection  for  the  original  tax  and  costs,  then 
it  certainly  could  not  remit  or  discharge  such  penalties,  in 
cases  where  no  judgment  had  been  taken,  or  where  judg- 
ment had  been  entered  for  the  tax,  costs,  and  penalties; 
that  is  to  say,  if  section  3  encounters  the  constitution  for 
the  reason  that  it  is  special  legislation  for  the  collection  of 
state,  county,  or  township  purposes,  then  sections  2  and  4 
must  be  held  invalid  for  the  same  reason.  The  legislative 
intent  was  the  same  in  each  section,  which  was  to  relieve 
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certain  persons  from  the  payment  of  penalties  resulting 
under  the  general  law,  from  the  non-payment  of  taxes  at 
the  time  required,  and  that  was  what  was  done,  if  they  are 
constitutional.  No  reason  is  given  by  counsel  for  appel- 
lants for  holding  that  the  legislature  had  power,  under  the 
constitution,  to  release  and  discharge  penalties  under  the 
circumstances  stated  in  sections  2  and  4,  if  the  same  result 
could  not  be  attained  by  section  3;  and  we  think  none  can 
be  given.  It  follows  that,  to  hold  with  appellants  on  this 
appeal,  would  involve  the  necessity  of  admitting  that,  upon 
the  former  appeal,  the  court  erred  in  its  controlling  theory 
of  constitutional  construction  and  in  its  conclusion. 

That  case  was  argued  with  signal  ability,  and  it  received 
the  studious,  conscientious  consideration  of  every  member 
of  the  court.  The  result  was,  my  brother  Hawley  con- 
cluded that  the  decision  in  Youngs  v.  Hally  9  Nev.  212,  was 
applicable  to  the  case  then  in  hand,  and  considered  it  to  be 
bis  duty  to  follow  it,  although  he  dissented  when  that  case 
was  decided,  and  although  he  still  thought  that  the  conclu- 
sion reached  in  Youngs  v.  Hall  was  wrong;  while  the  other 
members  of  the  court  came  to  the  conclusion  announced, 
and  upon  the  facts  presented,  did  not  consider  the  former 
case  applicable  or  decisive,  even  though  upon  the  facts  ex- 
isting in  that  case,  the  decision  was  correct. 

Youngs  v.  Hall  decided  that  the  acts  of  1867-1869,  to  pro- 
vide for  the  payment  of  Esmeralda  county  indebtedness, 
were  not  special  laws,  for  the  reason  that  they  operated 
alike  upon  all  persons  similarly  situated,  whether  residing 
in  the  county  or  out  of  it;  that  is  to  say,  upon  all  creditors 
of  the  county,  and  that  a  law  so  operating  need  not  apply 
to  all  the  counties  of  the  state  in  order  to  be  general.  In 
my  opinion,  the  gist  of  that  decision,  instead  of  being  fav- 
orable, is  fatal  to  appellant's  theory  of  sections  2  and  4, 
under  consideration.  There,  all  persons  similarly  situated, 
that  is,  all  creditors,  were  treated  alike;  while  here,  sec- 
tions 2  and  4  were  so  framed  that  it  was  not  possible  for  all 
who  might  be  delinquent  at  that  time,  or  in  the  future,  to 
avail  themselves  of  the  favor  granted  to  a  few.  The  taxes 
of  a  thousand  taxpayers  of  the  state  might  have  become 
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delinquent  subsequent  to  the  first  of  July,  1877,  and  tbey, 
as  well  as  the  penalties,  might  have  been  unpaid  when  tlie 
statute  was  passed,  still,  not  one  of  them  could  derive  any 
benefit.  And  even  though  the  same  delinquents  had  paid 
their  taxes,  without  the  penalties,  before  the  law  was 
passed,  yet  every  one  was  excluded.  It  is  necessary  in 
the  consideration  of  this  case,  first,  to  determine  the  nature 
of  sections  2  and'  4.  Are  they  general  or  special  legisla- 
tion? Second,  Are  they  legislation  for  the  collection  of 
state,  county,  or  township  taxes?  What  kind  of  a  law, 
then,  did  the  legislature  intend  to  pass,  and  what  did  it 
succeed  in  passing?  Its  title  is  *'An  act  to  discontinue 
litigation  touching  inequitable  claims  for  taxes  and  penal- 
ties." To  say  the  least,  it  is  hardly  probable  that  the  legis- 
lature thought  aU  claims  for  penalties  were  **  inequitable." 
If  that  had  been  the  legislative  idea,  the  general  law  im- 
posing them  would  have  been  repealed  in  terms,  or  the 
statute  would  have  embraced  all,  instead  of  those  claims 
that  had  accrued  prior  to  July,  1877.  There  could  have 
been  no  intention  of  affecting  any  claims  for  penalties  that 
accrued,  or  might  accrue,  after  the  date  just  mentioned, 
because  the  benefits  granted  were,  ex  indusiria,  limited  to 
claims  that  had  accrued  prior  to  that  time;  and  of  them 
none  were  included  unless  the  original  tax  and  costs  had 
been  in  fact  paid  prior  to  said  date.  Out  of  the  whole 
body  of  delinquents,  then,  that  existed  at  the  date  of  the 
law,  a  fraction  only  was  chosen  as  objects  of  favor.  The 
attempt  was  to  remit  all  claims  for  penalties  prior  to  a  cer- 
tain date,  regardless  of  the  amount,  and  to  leave  those  that 
had  accrued  subsequently,  as  well  as  those  that  might  ac- 
crue in  the  future,  to  be  enforced  according  to  the  provis- 
ions of  the  existing  law.  Except  in  the  cases  embraced 
within  the  statute  the  general  law  was  undisturbed,  and  as 
to  the  exceptional  cases  the  intent  was  to  annul  the  general 
law. 

Does  not  this  law,  then,  affect  only  individuals  and  not  a 
class?  Does  it  not  confer  special  privileges  upon  one  or 
more  persons  in  nowise  distinguished  from  others  of  the 
same  category?    Who  were  in  the  same  situation  as  to  claims 
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for  penalties  under  the  general  law?  The  answer  is,  all 
delinquents,  or  at  least  all  of  the  same  class.  Upon  the 
former  appeal  in  this  case  th^  court  said,  in  relation  to  the 
general  law  imposing  penalties  in  cases  like  this  (Comp.  L. 
3238) :  "  If  the  legislature  had  attempted,  by  a  proviso  or 
otherwise,  to  exempt  from  its  operation  any  individual  or 
individuals  in  nowise  distinguished  from  qthers  upon  whom 
it  was  left  operative,  either  the  proviso  would  have  been 
held  void,  or  the  whole  law  would  have  been  declared  un- 
constitutional."  And  in  Lewis  v.  Webb,  3  Greenl.  336,  the 
court  said:  **Can  it  be  supposed  for  a  moment  that  if  the 
legislature  should  pass  a  general  law  and  add  a  section  by 
the  way  of  proviso  that  it  never  should  be  construed  to 
have  any  operation  or  effect  upon  the  persons,  rights,  or 
property  of  Archelaus  Lewis  or  John  Gordon,  such  a  pro- 
viso would  not  receive  the  sanction  or  even  the  counte- 
nance of  a  court  of  law?  And  how  does  the  supposed  case 
differ  in  principle  from  the  present?  A  resolve  passed  af- 
ter the  general  law  can  produce  only  the  same  effect  as  such 
proviso.  The  case  of  Holden  v.  James,  11  Mass.  396,  is  a 
direct  authority  on  this  point.  The  court  there  decided 
that  the  legislature  have  no  authority,  under  the  constitu- 
tion, to  suspend  the  operation  of  a  general  law."  It  is  ad- 
mitted, of  course,  that  in  the  two  cases  just  referred  to  the 
special  resolves  of  the  legislature  were  intended  to  apply 
to  only  one  or  two  persons,  and  that  they  were  named. 
But  it  can  not  be  denied  that  it  makes  no  difference 
whether  the  law  is  special  as  to  one  or  one  hundred.  It 
is  true,  also,  that  if  a  few  among  many  in  the  same  situa- 
tion are  named  as  the  objects  of  peculiar  privileges,  or  as 
persons  upon  whom  special  burdens  are  imposed,  the  act  of 
naming  is  strong  proof  of  the  special  character  of  the  law. 
But  the  naming  itself  does  not  make  the  law  special.  It  is 
only  proof  that  it  is  so,  if  only  a  fraction  of  many  in  the 
same  situation  are  named. 

Now,  why  is  not  this  law  as  certainly  special  as  it  would 
have  been  if  all  who  are  embraced  in  sections  2  and  4  had 
been  named?  There  is  no  more  doubt  now  than  there 
would  have  been  then,  that  there  was  no  intention  of  inter- 
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fering  with  the  operation  of  the  general  law  as  to  any  delin- 
quent subsequent  to  the  date  named.  Between  that  time 
and  the  passage  of  the  law,  in  March,  1877,  and  thereafter, 
all  penalties  were  to  be  enforced.  Suppose  our  constitu- 
tion prohibited,  in  terms,  all  special  legislation  as  to  fixing 
the  period  of  limitation  of  actions.  Then,  as  now,  the 
legislature  could  divide  diflferent  causes  of  action  into 
classes,  and  provide,  in  one  class,  say  promissory  notes, 
that  actions  should  be  brought  in  six  years  from  maturity, 
and  in  another  class,  say  book  accounts,  in  two  years.  Such 
legislation  would  be  general  and  would  satisfy  the  constitu- 
tion. It  could  be  changed  by  general  law  affecting  all  of  a 
class  equally,  but  any  subsequent  statute  extending  or 
abridging  the  time  as  to  a  part  of  a  whole  class  would  be 
special.  Under  the  circumstances  just  stated,  a  statute  en- 
larging or  shortening  the  time  for  the  commencement  of 
actions  upon  all  promissory  notes  executed  on  a  certain  day, 
or  between  certain  clays,  in  the  past,  would  be  special.  It 
could  iaffect  only  a  few  persons  of  the  whole  class  to  which 
they  belong.  It  might  as  well  mention  by  name  the  causes 
of  action  intended  to  be  embraced  in  the  law.  It  is  claimed 
that  the  statute  in  question  is  general,  because  the  legis- 
lature had  the  power  to  separate  taxpayers  into  classes,  and 
that  the  persons  embraced  therein  form  a  class  who  are  all 
treated  alike.  The  mere  remission,  by  retroactive  laws,  of 
penalties  due  from  a  fraction  of  delinquents  is,  in  no  just 
sense,  a  classification,  as  that  word  is  used  by  the  courts, 
such  as  will  justify  the  distinction  here  attempted.  The 
only  reason  why  a  law  for  the  collection  of  taxes,  which 
adopts  the  same  methods  for  all  of  a  class,  but  different 
ones  for  another  class,  is,  or  can  be,  held  general,  and 
therefore  constitutional,  is,  because  it  treats  alike  all  who 
are  in  the  same  situation.  This  statute  does  not  attempt  to 
do  that;  but,  on  the  contrary,  it  in  plain  terms  makes  an 
arbitrary  distinction  between  persons  similarly  situated. 

Besides  Youngs  v.  Hall,  counsel  for  appellants  refer  us 
to  several  other  cases  decided  by  this  court,  in  support  of 
their  theory  of  the  nature  of  this  statute. 

In  Clarice  v.  Irwin  the  court  did  not  say  the  statute  in 
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qnestion  would  not  have  been  in  violation  of  the  constitu- 
tional provision  under  consideration,  if  the  legislature  had 
attempted  to  **  regulate  the  election  of  county  and  town- 
ship officers,"  as  those  words  were  construed  by  the  court. 
But  it  was  held  that,  in  the  act  then  being  considered,  there 
was  no  such  attempt,  and  consequently  that  there  was  no 
violation  of  section  20  of  article  IV.  And  from  the  facts 
before  it  the  court  was  unable  to  say  that  a  general  law 
could  be  made  applicable,  and  therefore  that  the  act  vio- 
lated section  21  of  the  same  article.  Evans  v.  Job,  8  Nev. 
322,  followed  Hess  v.  Pegg,  7  Nev.  29,  where  the  only 
question  was  whether  the  statute  locating  the  county  seat 
of  Washoe  county  at  Keno  was  obnoxious  to  the  twenty- 
first  sectipn  of  the  fourth  article  of  the  constitution.  It 
was  claimed  to  be  so,  for  the  reason  that  a  general  law 
could  have  been  made  applicable.  And  upon  that  question 
the  court's  conclusion  was  the  same,  substantially,  as  in 
Clarke  v.  Irtvin. 

In  Ux  park  Spinney,  the  petitioner's  claim  of  illegal  im- 
prisonment was  based  upon  the  assertion  that  the  act  in 
question  (Stat.  1875,  46),  was  **  a  special  law  in  a  case 
where  a  general  law  is  applicable,  contrary  to  the  provisions 
of  section  21  .  of  article  IV  of  the  constitution  of  this 
state." 

It  will  be  seen  that  in  none  of  the  cases  above  cited,  ex- 
cept Youngs  v.  Hall,  was  the  question  directly  considered, 
whether  the  statute  assailed  was  a  special  law  embracing 
any  case  enumerated  in  section  20  of  article  IV,  and  con- 
sequently invalid. 

In  nearly  all  of  them  general  and  special  laws  are  defined, 
as  they  are  in  other  cases,  and  the  definition  given  of  a 
special  law  by  this  court  on  the  former  appeal  is  fully  sus- 
tained. Indeed,  it  is  conceded  to  be  correct  by  counsel  for 
appellants.  Such  a  law,  then,  is  **  one  whicb  affects  only 
individuals  and  not  a  class — one  which  imposes  special 
burdens  or  confers  peculiar  privileges  upon  one  or  more 
persons  in  nowise  distinguished  from  others  of  the  same 
category."     (15  Nev.  249.) 

In  two  cases  this  court  has  stated  the  reasons  why  section 


444     State  op  Nevada  v.  Con.  V.  M.  Co.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  C.  J. 

20,  of  article  IV,  was  made  a  part  of  the  constitation.  In 
Ex  parte  Spinney,  it  is  said  to  have  been  for  **'the  preven- 
tion of  unfair  discrimination  between  citizens,  and  to  secure 
to  everyone  the  enjoyment  of  the  same  privileges  which 
are  enjoyed  by  others  similarly  circumstanced." 

In  Evans  v.  Job,  the  court  said:  **  Sections 20  and  21  were 
doubtless  incorporated  into*  our  state  constitution  to 
remedy  an  evil  into  which  it  was  supposed  the  territorial 
legislature  had  fallen,  in  the  practice  of  passing  local  and 
special  laws  for  the  benefit  of  individuals,  instead  of  en- 
acting laws  of  a  general  nature  for  the  benefit  of  the  pub- 
lic welfare." 

Our  constitution  does  not  forbid  the  passage  of  retro- 
active laws,  like  the  one  in  hand,  but  the  fact  that  they-  are 
of  that  character  is  often,  if  not  always,  strong  evidence 
that  they  are  special  and  were  intended  to  be  so. 

To  my  mind  it  is  plain  that  if  the  sections  in  question 
can  escape  being  placed  among  special  laws,  then,  by  the 
use  of  general  words,  the  legislature  may  enable  one  or 
more  delinquents  to  evade  the  payment  of  penalties  in  the 
very  teeth  of  a  general  law  imposing  them ;  then  one  or  more 
persons,  by  retroactive  legislation,  may  escape  the  burdens 
borne,  and  to  be  borne,  by  otherd  in  the  same  situation; 
then  from  any  class  of  taxpayers  established  by  general 
laws,  the  assessment  and  collection  of  whose  taxes  must  be 
governed  by  such  laws,  a  new  class  may  be  selected  for  the 
sole  purpose  of  making  them  recipients  of  favors  denied  to 
all  others.  If  these  things  can  be,  under  the  constitution, 
then  section  20  is  a  dead  letter. 

Before  discussing  the  second  question  stated  above,  it  is 
proper  to  say  we  concede  to  the  full  extent  claimed  that  the 
state,  through  its  legislature,  may  do  what  it  will  with  its 
own,  except  when  that  body  is  forbidden  by  the  constita- 
tion to  do  anything  specified  therein ;  and  whatever  may  be 
done  at  all  maybe  accomplished  by  special  or  general  legis- 
lation, except  in  cases  where  the  former  method  is  prohib- 
ited. But  the  legislature  has  no  power  to  pass  special  laws 
in  any  of  the  cases  enumerated  in  section  20  of  article  IV, 
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and  if  it  does  so,  it  is  the  duty  of  the  courts  to  so  declare, 
however  unpleasant  the  task  may  be. 

We  come  now  to  the  second  question.  Are  sections  2  and 
4 legislation  ''for  the  assessment  or  collection  of  taxes  for 
state,  county,  or  township  purposes?"  Counsel  for  appel- 
lants say  it  is  not  of  that  character,  ''because  it  is  not 
for  the  assessment  or  collection  of  a  tax;  that  a  penalty 
is  not  a  tax,  or  a  portion  of  one;  it  is  a  legislative  impo- 
sition." 

On  the  former  appeal  in  this  case  the  court  said:  "The 
only  question  to  be  decided,  therefore,  is  whether  this  law 
is  special,  and  not  general;  for  that  it  relates  to  the  collec- 
tion of  taxes  is  not  and  can  not  be  denied." 

In  the  clause  of  the  constitution,  "  for  the  assessment  aud 
collection  of  taxes,"  etc.,  it  is  evident  that  the  word  "for" 
was  intended  to  mean,  "with  respect  to,"  pr  "with  regard 
to."  Such  are  the  definitions  given  by  lexicographers. 
This,  then,  is  the  constitutional  prohibition:  "The  legisla- 
ture shall  not  pass  local  or  special  laws  *  *  *  with  re- 
spect to,  or  with  regard  to,  the  assessment  and  collection 
of  taxes  for  state,  county,  and  township  purposes." 

In  other  words,  the  property  of  persons  belonging  to  the 
same  class  shall  be  assessed,  and  the  taxes  thereon  col- 
lected,  under  the  same  general  laws.  Within  the  restric- 
tion just  stated  it  can  not  be  denied  that,  "  the  grant  of  full 
power  to  tax  carries  with  it  authority  to  use  all  means  nec- 
essary to  accomplish  the  object."  {Slack,  Administrator,  v. 
Bay,  26  La.  Ann.  675.) 

The  imposition  of  penalties  for  non-payment  is  one  of 
the  means  employed  by  the  state  in  collecting  its  taxes,  and 
it  is  legitimate.  (Slack,  Administrator,  v.  Bay,  26  La.  Ann. 
675.)  And  in  Morrison  v.  Larkin,  701  of  the  same  volume-, 
the  court  say: 

"Having  power  to  collect  taxes,  the  state  has  authority 
to  use  whatever  means  that  are  necessary  to  accomplish  the 
object.  *  *  *  If  there  were  no  damages  and  no  forfeit- 
ures, how  could  the  state  collect  taxes,  if  from  combination 
among  bidders  or  otherwise,  no  one  would  bid  for  property 
when  offered  for  sale  ?     Without  the  fear  of  penalties  and 
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forfeiture  of  his  land  to  the  state,  an  obstinate  taxpayer 
might  successfully  withhold  from  the  state  her  legitimate 
revenues."  Many  reasons  may  have  existed  for  the  impo- 
sition of  penalties;  but,  in  our  opinion,  the  prominent  one 
was  that  it  would  act  as  a  strong  incentive  to  prompt  pay- 
ment of  the  tax.  If  a  tax  is  paid  within,  the  time  allowed, 
the  state  is  satisfied.  It  prefers  prompt  payment  without 
penalty,  to  an  enforced  one  with  penalty;  and  in  order  to 
secure  the  first  it  lias  made  provision  for  the  last. 

It  is  ti:ue  that  the  statute  under  consi<Jeration  was  not 
passed  for  tlie  purpose  of  collecting  a  tax,  but  it  is  one  with 
respect  to  the  collection  of  taxes,  because  in  certain  cases 
it  undertakes  to  annul  the  general  law,  and,  if  constitu- 
tional, does  annul  the  general  law  by  dispensing  with  one 
of  the  principal  means  adopted  thereby,  as  to  all  taxpayers, 
for  the  collection  of  taxes. 

All  laws  establishing  the  means  and  methods  of  collection 
are  laws  **for  the  collection  of  taxes."  It  follows  that  such 
means  and  methods  must  be  fixed  by  general  law,  and  they 
can  not  be  materially  changed  except  by  general  law,  em- 
bracing at  least  an  entire  class.  The  legislature  can  not, 
by  special  law,  interrupt  the  operation  of  a  general  law  pro-  * 
viding  for  the  assessment  or  collection  of  taxes. 

Otherwise  the  constitutional  provision  would  be  useless. 
If  a  general  law  for  the  collection  of  taxes  can  be  set  aside, 
annulled,  suspended,  or  repealed  by  a  special  law  in  a  given 
case,  all  the  evils  incident  to  special  legislation  are  liable 
to  result  at  any  time.  If  it  can  be  done  in  one  case,  so  it 
may  in  many  cases,  or  all,  and  thus  the  subject  that  the  con- 
stitution declares  shall  be  governed  by  general  laws  may  be 
controlled  by  special  statutes.  Our  statutes  imposing  pen- 
alties for  non-payment  at  the  times  required,  are  enactments 
for  the  collection  of  taxes,  and  they  would  have  been  un- 
constitutional if  they  had  not  been  made  general.  A  stat- 
ute remitting  penalties  in  certain  cases,  but  not  in  all,  is 
legislation  with  respect  to  the  collection  of  taxes.  It  cur- 
tails the  means  and  interferes  with  the  methods  adopted  by 
the  general  law.     Such  a  law  is,  **  with  respect  to  the  col- 


Jan.  1882.]  State  of  Nevada  v.  Con.  V.  M.  Co.  447 

opinion  of  the  Court — Leonard,  C.  J. 

lection  of  taxes,"  as  surely  as  one  dispensing  with  suits  for 
their  collection  would  be. 

In  JEx  parte  Fritz,  9  Iowa,  30,  the  petitioner  was  arrested 
tinder  a  warrant  issued  by  the  police  magistrate  of  the  city^ 
of  Davenport,  for  the  violation  of  a  city  ordinance.  .  The 
office  of  police  magistrate  was  created  by  an  act  of  the  gen- 
eral assembly,  prior  to  the  adoption  of  the  constitution  in 
force  in  1858,  which  prohibited  the  passage  of  local  or  spe- 
cial laws  *  *  *  **for  the  incorporation  of  cities  and 
towns."  Subsequent  to  the  adoption  of  the  constitution, 
an  act  was  passed  by  the  legislature  amendatory  of  the 
original  act  incorporating  the  city  of  Davenport,  and  by 
the  fourth  section  thereof  the  office  of  police  magistrate  was 
abolished. 

It  was  claimed  by  the  prosecution  that  the  amendatory 
act  above  mentioned  was  void,  because  such  legislation  was 
prohibited  by  the  constitution,  and,  consequently,  that  the 
office  of  police  magistrate  was  not  abolished.  By  the  de- 
fense it  was  contended  that  the  prohibition  against  passing 
laws  for  the  incorporation  of  cities  and  towns  did  not  take 
away  the  power  to  amend  an  act  of  incorporation  in  exist- 
ence before  the  adoption  of  the  constitution. 

We  quote  from  the  opinion:  **It  is  claimed  that  th^  pro- 
hibition to  pass  laws  for  the  incorporation  of  cities  and 
towns  does  not  take  away  the  power  to  pass  laws  for  the 
amendment  of  such  laws.  *  *  *  In  the  interpretation 
of  the  constitution,  as  in  the  interpretation  of  laws,  how- 
ever, we  are  to  ascertain  the  meaning  by  getting  at  the  in- 
tention of  those  making  the  instrument.  What  thought 
was  in  the  mind  of  those  making  the  constitution — what 
was  their  intention,  is  the  great  leading  rule  of  construc- 
tion. 

Let  us  see,  then,  what  was  the  intention  in  incorporating 
sec.  30  of  art.  3  into  the  constitution.  The  ready  and  ob- 
vious answer  is,  to  prevent  special  or  local  legislation;  to 
require  that  the  legislature  should  pass  general  laws  upon 
all  subjects  named,  and  in  all  other  cases  where  such  gen- 
eral laws  could  be  made  applicable.  There  can  be  no  ques- 
tion but  that  it  was  designed  to  confine  the  legislature  to 
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general  legislation,  and  leave  the  people  in  their  municipal 
capacity  to  organize,  and  carry  on,  their  government  under 
such  general  laws.  If  this  be  so,  then  to  say  that  the  legis- 
lature may  not  pass  a  law  to  incorporate  a  city,  but  may  to 
amepd  an  act  of  incorporation  in  existence  before  the  adop* 
tiou  of  the  constitution,  or  charters  formed  under  the  gen- 
eral law,  would  make  this  provision  of  the  constitution, 
practically,  amount  to  nothing.  For,  if  they  may  amend, 
they  may  to  the  extent  of  passing  an  entire  new  law,  except 
as  to  one  section.  Or  they  may,  at  one  session,  amend  half 
the  law,  and  at  the  next,  the  other  half,  and  thus  the  plain  and 
positive  prohibition  of  the  fundamental  law  would  be  evaded. 
By  such  a  construction  the  evil  sought  to  be  remedied  would 
continue,  if  possible,  in  a  more  objectionable  form.  *  *  * 
But,  again,  to  say  that  the  prohibition  to  pass  laws  for  the 
incorporation  of  a  city  does  not  include  a  prphibition  to 
amend,  we  think  is  narrowing  the  language  used  to  an  un- 
wq,rranted  extent.  When  we  speak  of  an  act  or  law  to  incor- 
porate a  city,  it  may  be  conceded  that  we  are  understood 
to  refer  to  a  law  creating  the  corporation.  But  if  d.  law  is 
passed  that  changes  or  modifies  the  act  creating  such  law,  it 
is  as  much  for  the  government  of  the  corporation  as  wad  the 
original  act;  and  it  would  certainly  seem  that,  if  the  legisla- 
ture can  not  create,  neither  can  they  legislate  so  as  to  change 
that  which  was  previously  properly  created."  So  we  say  in 
this  case;  if  the  legislature  had  not  power  to  pass  special 
laws  with  respect  to  the  collection  of  taxes,  then  it  could 
not,  by  such  laws,  legislate  so  as  to  change  those  general 
laws  which  were  previously  properly  enacted.  In  other 
words,  when  a  general  law  is  passed  which  provides  the 
ways  and  means  for  the  collection  of  taxes,  the  complete 
operation  of  that  law  can  not  be  materially  interrupted,  ex- 
cept by  the  enactment  of  a  general  law  upon  the  subject, 
and  until  such  a  law  is  passed  the  original  act  remains  ia 
full  force  and  must  be  carried  out,  regardless  of  any  special 
law.  (See  Atchison  v.  Barthotow,  4  Kan.  124;  Davis  wWool- 
nougliy  9  Iowa,  106. ) 

But  it  is  said  that  if  the  sections  under  consideration  are 
unconstitutional,  then  section  3238,  Comp.  L.,  imposing  the 
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penalty  here  sought,  is  equally  so.  We  agree  with  counsel 
for  appellants  that  the  last-named  section  is  constitutional. 
It  is  a  general  law  imposing  the  same  burdens  upon  all  per- 
sons similarly  situated,  and  belonging  to  the  same  class. 
The  legislature  had  the  power,  by  general  law,  to  impose  a 
heavier  penalty  upon  one  class  than  upon  another,  if,  in 
their  judgment,  there  was  good  reason  for  so  doing.  The 
legislature  is  the  judge  of  the  means  necessary  for  an  effi- 
cient system  of  collection,  and  within  reasonable  limits,  at 
least,  its  discretion  maybe  exercised  by  general  legislation. 

If  we  correctly  interpret  the  argument  of  counsel  for  ap- 
pellant, it  is  that  section  3238  is  constitutional  for  the  rea-* 
sons  given  above,  and  that  the  sections  under  consideration 
are  so  for  the  same  reasons.  That  is  to  say,  by  these  sec- 
tions the  legislature  made  a  new  class,  consisting  of  the 
persons  embraced  therein^.  This  argument  has  already  been 
answered.  If  it  could  be  held  that  these  persons  constitute 
a  class,  still  it  would  be  true  that  they  were  made  such  by 
special  law  enacted  for  the  sole  purpose,  and  as  a  means,  of 
nullifying,  in  part,  the  intended  operation  of  the  general 
law.  The  purpose  must  fail,  because  the  means,  being  pro- 
hibited, are  inadequate. 

The  order  of  the  court  below  is  affirmed. 

Belknap,  J.,  having  bee*n  of  counsel  at  a  former  trial  in  the 
court  below,  .did  not  participate  in  the  foregoing  decision. 
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By  the  Court,  Leonabd,  C.  J. : 

The  qnestioDS  involved  in  this  case  are  the  same,  sub- 
stantially, as  those  decided  in  the  case  of  the  State  v.  Ihe 
Consolidated  Virginia  Mining  Company  et  al.  (No.  1052),  and 
upon  the  authority  of  that  decision,  as  well  as  that  in  the 
case  of  the  Staie  v.  Tlie  California  Mining  Company  et  al.y  15 
Nev.  240,  the  judgment  appealed  from  is  affirmed. 

Belknap,  J.,  having  been  of  counsel  in  the  court  below, 
did  not  participate  in  the  foregoing  decision. 
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Perkins  v.  Sierra  S.  M.  Co.,  10  Nev.  411,  in  Lake  v.  King,  217. 
Pratt  V.  Rice,  7  Nev.  126,  in  Iowa  M.  Co.  v.  Bonanza  M.  Co.,  71. 
Rogers  v.  Hatch,  8  Nev.  35,  in  Cain  v.  Williams,  430. 

Sias  V.  Hallock,  14  Nev.  332,  in  State  ex  rel.  Nevada  Orphan  Asylum  v.  Hal- 
lock,  378. 
Skyrme  v.  Occidental  M.  &  M.  Co. ,  8  Nev.  237,  in  Lonkey  and  Smith  v. 

Wells,  274. 
Solen  v.  V.  &  T.  R.  R.  Co.,  13  Nev.  123,  in  Bunting  v.  Central  Pacific  R.  R. 

Co.,  297. 
State  V.  Ah  Chew,  16  Nev.  50,  in  State  v.  Ah  Gonn,  61;  State  v.  Ching  Gang, 

62. 
State  V.  CaHfomia  M.  Co.,  15  Nev.  240,  in  State  v.  Con.  Va.  M.  Co.,  438, 

443,  450. 
State  V.  Con.  Va.  M.  Co.,  15  Nev.  259,  in  State  v.  Con.  Va.  M.  Co.,  438. 
State  V.  Crozier,  12  Nev.,  300,  in  State  v.  Hing,  309. 
State  V.  Davis,  14  Nev.  439,  in  State  v.  Carrick,  128. 
State  v.  Frazer,  14  Nev.  210,  in  State  v.  Johnson,  37. 
State  V.  Hamilton,  13  Nev.  386,  in  State  v.  St.  Clair,  215. 
State  V.  Hymer,  15  Nev.  49,  in  State  v.  Johnson,  38. 
State  V.  Johnson,  16  Nev.  36,  in  State  v.  Vasquez,  43.     / 
State  V.  Larkin,  ll  Nev.  330,  in  State  v.  Johnson,  38;  State  v.  Hing,  309. 
State  V.  Logan,  1  Nev.  514,  in  Lake  v.  King,  217. 
State  V.  McClear,  11  Nev.  61,  in  State  v.  Pritchard,  113;  State  y.  Carrick, 

126^8. 
State  V.  McCormick,  14  Nev.  348,  in  State  v.  Quinn,  90. 
State  V.  McLane,  15  Nev.  345,  in  State  v.  Johnson,  39. 
State  v.  O'Connor,  11  Nev.  416,  in  State  y.  St.  Clair,  216. 
State  V.  Pettinelli,  10  Nev.  144,  in  State  ex  rel.  Rankin  y.  Leete,  250. 
State  V.  Pritchard,  15  Nev.  79,  in  State  v.  Hing,  309. 
State  V.  Pwobey,  8  Nev.  321,  in  State  v.  Ah  Chew,  53. 
State  v.  Rover,  10  Nev.  398,  in  State  v.  Pritchard,  106. 
State  V.  Rover,  13  Nev.  18,  in  State  v.  St.  Clair,  215. 
State  V.  Silver,  9  Nev.  231,  in  Klein  v.  Kinkead,  201. 
State  v.  Thompson,  12  Nev.  140,  in  State  v.  Hing,  309. 
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State  v.  Tickel,  13  Nev.  502,  in  State  v.  Johnson,  37. 

State  ex  rel.  Clarke  v.  Irwin,  6  Nev.  Ill,  in  State  v.  Con.  Va.  M.  Co.,  442. 

State  ex  rel  Keyser  v.  Hallock,  14  Nev.  202,  in  State  ex  rel.  Nevada  Orphan 

Asylum  v.  Hallock,  378. 
State  ex  rel.  King  v.  Hallock,  16  Nev.  152,  in  State  ex  rel.  Nevada  Orphan 

Asylum  v.  Hallock,  378. 
Stone  V.  Marye,  14  Nev.  362,  in  Gass  v.  Hampton,  189,  191. 
Swan  v.  Smith,  13  Nev.  260,  in  Marshall  v.  Golden  Fleece  G.  &  S.  M.  Co.,  177. 
Treadway  v.  Wilder,  12  Nev.  114,  in  Brown  v.  Warren,  234. 
Truckee  Lodge  v.  Wood,  14  Nev.  125,  in  Carson  Opera  House  v.  Miller,  337. 
White  v.  White,  6  Nev.  20,  in  Borden  v.  Bender,  50;  Iowa  M.  Co.  v.  Bo* 

nanzaM.  Co.,  71. 
Williams  v.  Bice,  13  Nev.  235,  in  Nesbitt  v.  Chisholm,  41. 
Youngs  V.  Hall,  9  Nev.  212,  in  State  v.  Con.  Va.  M.  Co.,  442. 

CASES  COMMENTED  UPON,  CRITICISED,  OR  REFERRED  TO. 

Buckley  v.  Buckley,  9  Nev.  373;  12  Nev.  426,  in  Buckley  v.  Buckley,  182. 
Bunting  v.  Central  Pacific  R.  R.  Co.,  14  Nev.  351,  in  Bunting  v.  Central  Pa- 
cific R.  R.  Co.,  279. 
State  V.  Con.  Va.  M.  Co.,  13  Nev.  229,  in  State  v.  Con.  Va.  M.  Co.,  436. 
State  V.  Pierce,  8  Nev.  304,  in  State  ex  rel.  Murphy  v.  Overton,  152. 
Treadway  v.  Wilder,  8  Nev.  91 ;  9  Id.  67 ;  12  Id.  108,  in  Treadway  v.  Wilder,  355. 
Thorn  v.  Sweeny,  12  Nev.  251,  in  Brown  v.  Ashley,  315. 
Youngs  V.  Hall,  9  Nev.  212,  in.  State  v.  Con.  Va.  M.  Co.  439. 


CERTIFICATE. 

Transfer  op  CEBxiincATEs  of  Mining  Stock — ^When  True  Owner  is 
Estopped  from  Asserting  Title.    (See  Stock,  2,  3. )    185. 

Certificate  of  Register  of  Land  Office— Evidence  of  Convetancb  of 
Land.    (See  Evidence,  4.)    229. 

CERTIORARI. 

1.  Legality  of  Costs — ^Nor  Reviewable. — If  the  court  erred  in  allowing 
any  costs  that  were  not  taxable  against  the  reflator,  it  was  not  an  excess 
of  jurisdiction,  and  its  action,  in  this  respect,  can  not  be  reviewed  upon 
certiorari.    State  ex  rd,  Quinn  v.  District  Courty  76. 

CHINA  AND  CHINAMEN. 

The  Jury  Law  of  this  State  is  not  in  Conflict  with  the  Treaty  with 
China.     (See  Jury,  1%)    51. 

Right  of  Citizenship — ^Not  Conferred  upon  Chinamen.  (See  Citizen- 
ship, 1.)    51. 

CITIZENSHIP. 

1.  Right  of  Citizenship — Not  Conferred  upon  Chinamen. — The  right  of 
citizenship  is  not  confei'red  by  the  amendments  to  the  constitution  of  the 
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United  States,  or  the  treaty  between  the  United  States  and  China,  Upon 
the  Mongolian  race,  except  such  as  are  bom  within  the  United  States. 
StaU  V.  Ah  CheWy  51. 

CrnzBNS  MAY  BE  EXCLUDED  AS  JuBOfiS.    (See  Jury,  2,  3.)    51, 

CIVIL  PRACTICE  ACT. 
(See  Practice  Act.) 

COMPLAINT. 

Action  by  Surviving  Partner  on  Promissory  Note  Executed  in  Firm 
Name  after  Death  of  a  Partner — Sxtfficiency  of  Complaint.  (See 
Pleadings,  1.)    85. 

Action  against  Trustees  of  Corporation  for  Defrauding  Stockhold- 
ers— Sufficiency  OF  Complaint.    (See  Pleadings,  2.)    157. 

Amendment  of  Complaint  after  Findings  are  Made — ^When  not  Allow- 

■ 

able.     (See  Pleadings,  4.)     157. 

Action  on  Mechanics'  Lien — Sufficiency  of  Complaint.  (See  Mechanics' 
Liens,  1,  2.)    271.        * 

Surety  on  Official  Bond  can  not  Recover  Full  Damages  from  Co-sure- 
ties. •  (See  Sureties,  1,  2.)    298. 

Amendment  of  Complaint  upon  Account  Stated-7Effect  of  upon  At- 
tachment.    (See  Pleadings,  6-9.)    388. 

Mistake  in  Original  Complaint — Who  can  Take  Advantage  of.  (See 
Pleadings,  7.)    388. 

CONSTITUTION. 

1.  Opium  Act — Constitutionality  of. — Section  1  of  the  Opium  Act  (Stat. 

1877,  69)  does  not  conflict  with  any  of  the  provisions  of  the  constitution 
of  this  State.  Staie  v.  Ah  Chew,  50;  Stale  v.  Ah  QonUy  61;  StcUe  v.  Ching 
Onng,  62. 

2.  State  Prison  Act  (Stat.   1881,    109)  Construed — Cojimutation  of 

Prisoner's  Sentence — Unconstitutional  in  Part. — Held,  that  the 
act  in  question,  in  so  far  as  it  attempts  to  commute  any  portion  of  the 
sentence  imposed  by  the  courts  prior  to  the  time  the  act  took  effect,  is 
inoperative  and  void,  because  it  interferes  with  the  judiciary.  JSx  parte 
Darling,  98. 

3.  Lottery — Act  to  Att^  Nevada  Benevolent  Association  Unconstitu- 

tional.— The  act  to  aid  the  Nevada  Benevolent  Association  in  providing 
means  for  the  care  and  maintenance  of  the  insane  of  Nevada  (Stat.  1881, 
166)  provides,  that  it  shall  be  lawful  for  the  association  to  give  public 
entertainments,  to  sell  tickets  of  admission,  to  distribute  among  the  ticket- 
holders  personal  property,  etc.,  and  to  regulate  the  distribution  by  raffle 
or  other  schemes  of  like  character:  Held,  that  the  scheme  or  enterprise 
in  which  the  association  is  engaged  is  a  lottery,  and  that  the  act  is  uncon- 
stitutional.    Stale  ex  rel.  Murphy  v.  Overton,  136. 

4.  President  pro  tem.  of  the   Senate  not  Entitled  to  Extra  Pay — 

Constitution. — The  legislature  passed  an  act  in  favor  of  relator,  for  pay- 
ment of  his  services  as  president  pro  tem,  of  the  senate,  in  addition  to  his 
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regular  pay  as  a  senator:  Held,  that  this  was  in  efifect  an  attempt  to  in- 
crease his  compensation  as  a  senator,  and  hence,  nnconstitational.  (Art. 
4,  sec.  33.)  State  ex  rel.  King  v.  HcUlock,  152. 
6.  Idem — Officer. — No  money  can  be  drawn  from  the  treasury  as  compensa- 
tion to  an  officer  of  the  legislature,  except  when  the  compensation  baa 
been  fixed  by  a  law  in  force  prior  to  the  election  of  such  officer.  (Const., 
art.  4,  sec.  28.      Id. 

6.  Statute  to  Embbace  but  One  Subject — Section  17  of  Article  IV.  op 

THE  Constitution  Construed. — Held,  that  the  general  purpose  of  section 
17  of  article  IV.  of  the  constitution,  that  ''each  law  shall  embrace  but  one 
subject,  and  matter  properly  connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title,"  is  accomplished  when  a  law  has  but  one 
general  object  wl^ich  is  fairly  indicated  by  its  title.  Klein  v.  Kinkead, 
194. 

7.  Bonded  Indebtedness  .of  State — Sections  2  and  3  of  Article  IX.  of  the 

Constitution  Construed. — In  construing  these  provisions  of  the  consti- 
tution: ffeldf  that  the  object  in  authorizing  a 'bonded  indebtedness  was 
to  enable  the  state  to  maintain  its  business  upon  a  cash  basis,  and  that 
the  legislature  has  the  power  to  direct  the  issuance  of  bonds  at  any 
tifne,  so  long  as  it  does  not  conflict  with* the  limitation  as  to  the 
amount.     Id. 

8.  Idem — ^Amount  of  Indebtedness.— In  construing  the  various  statutes  rel- 

ative to  the  territorial  indebtedness:  Held,  that  the  act  in  question  does 
not  contemplate  an  indebtedness  in  excess  of  that  authorized  by  the  con- 
stitution.    Id.  195. 

9.  Idem — School  Funds — Section  3,  Article  XI.,  Constitution. — Under 

section  3,  article  XI.,  of  the  constitution,  the  legislature  is  commanded  to 
invest  certain  moneys  received  for  educational  purposes  in  United  States 
bonds  or  the  bonds  of  this  state:  Held,  that  the  issuance  of  the  bonds 
provided  for  in  the  act  in  question  is  not  an  evasion  of  the  investment 
directed  by  the  constitution.     Id. 

10.  Section  10  of  Article  XI.  of  the  Constitution — Meaning  of  "  Sec- 
tarian Purposes" — How  Ascertained — Religious  Sects. — For  tie 
purpose  of  •ascertaining  the  meaning  of  the  words  "sectarian  purposes" 
as  used  in  the  constitution,  the  court  examined  the  history  of  the  state, 

•  in  relation  to  appropriations,  as  shown  by  the  statutes  and  legislative 
journals:  Held,  that  the  words  were  used  in  the  popular  sense;  that  a  re- 
ligious sect  is  a  body  or  number  of  persons,  united  in  tenets,  but  consti- 
tuting a  distinct  party  by  holding  doctrines  diflerent  from  those  of  other 
sects,  or  people,  and  that  every  sect  of  that  character  is  sectarian  within 
the  meaning  of  that  word  as  used  in  the  constitution.  State  ex  rel.  Ne- 
vada Orphan  Asylum  v.  Hallock,  373. 

11.  Idem — Nevada  Orphan  Asylum — Sectarian  Institution. — Upon  a  re- 
view of  the  testimony :  Held,  that  the  Nevada  Orphan  Asylum  of  Vir- 
ginia City  is  a  sectarian  institution,  and  as  such  is  prohibited  by  the  con- 
stitution from  drawing  any  money  from  the  state  treasury  to  be  used  for 
sectarian  purposes.     Id. 

12.  Idem — Money  Used  for  Sectarian  Purposes. — Held,  that  if  the  money 
claimed,  under  the  act  "for  the  relief  of  the  several  orphan  asylums  of 
this  state"  (stat.  1881,  122),  should  be  given  to  the  Nevada  orphan  asy- 
lum, it  would  be  used  for  the  relief  and  support  of  a  sectarian  instilta- 
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tion,  and  in  part,  at  least,  for  sectarian  purposes,  and  that  it  is  impossi- 
ble to  separate  this  use  of  the  money  from  that  which  might  be  used  for 
other  purposes  that  are  not  forbidden.     Id. 

13.  Special  Law — Sections  2  and  4  of  **  Act  to  Discontinue  Litigation** 
IN  Cbbtain  Tax  Suits,  Unconstitutional. — Sections  2  and  4  of  the 
"  act  to  discontinue  litigation  touching  inequitable  claims  for  taxes  and 
penalties''  (Stat.  1879,  143),  are  unconstitutional,  being  a  special  law  for 
the  '*  collection  of  taxes  for  state,  county,  and  township  purposes**  in 
violation  of  section  20,  art.  IV.,  of  the  constitution.  SkUe  v.  Con.  Va, 
M'  Co.,  432. 

14.  Genebal  Law— Act  Prescbibino  Additional  Penalty  in  Tax  Suits — 
Constitutional. — The  "act  prescribing  an  additional  penalty  for  the 
non-payment  of  taxes  in  certain  cases  after  suit"  (Stat.  1873,  169),  is 
constitutional,  it  being  a  general  law  imposing  the  same  burdens  upon 
all  persons  similarly  situated  and  belonging  to  the  same  class.    Jd, 

Restriction  upon  Sales  of  Opium.    (See  Opium  Act,  2.)    50. 

Provisions  Cited. 

Jeopardy,  106. 

No  imprisonment  for  debt,  77. 

Exemption  of  property,  423. 

Distribution  of  powers,  99. 

Statute  to  embrace  but  one  subject,  201. 
Sees.  20-1.     Special  law  for  collection  of  taxes,  438,  448. 

Lotteries  prohibited,  146. 

Compensation  of  members  of  the  legislature,  154» 

Pay  of  officers  of  the  legislature,  153. 

Board  of  State  Prison  Commissioners,  100. 

Appellate  jurisdiction  of  supreme  court,  90. 

Taxes  to  defray  expenses,  204. 

Bonded  indebtedness,  204-6. 

Sectarian  instruction  in  public  schools  prohibited, 
379. 
Art.       XI.    Sec.    10.        Public  funds  not  to  be  used  for  sectarian  purposes, 

379. 
Art.  XVn.     Sec.      7.        Territorial  indebtedness,  205. 
Axt.  XVII.    Sec.   24.        Tax  for  State  purposes,  205. 


CONSTITUTION,  UNITED  STATES. 

Jury  Law  of  this  State  is  not  in  Conflict  with  Fourteenth  Amend- 
ment TO  THE  Constitution  of  the  United  States.  (See  Jury,  1,  3.) 
51. 

Kioht  of  Citizenship  is  not  Conferred  upon  Chinamen  by  Fourteenth 
Amendment.     (See  Citizenship,  1. )    51. 

CONSTRUCTION. 

Constitutionality  of  Opium  Act.    (See  Constitution,  1.)    50. 

Act  relating  to  FuomvES  from  Justice.    (See  Habeas  Corpus,  1,  2.)    63. 
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Salary  Act.    (See  Salary  Act,  1.)    02. 

State  Prison  Act.    (See  Constitution,  2.)    98. 

Section  334  Criminal  Practice  Act,  Challenge  to  Jubobs — When 
Taken.     (See  Criminal  Law,  11.)    102. 

Act  relating  to  Care  of  Insane  Embraces  but  Oms  Subject.  (See  Stat- 
utes, 1,  2;  Constitution,  6.)    194. 

Sections  2  and  3  of  Art.  IX.  of  the  Constttution,  relating  to  Bonded 
Indebtedness.    (See  Constitution,  7,  8.)    194. 

Section  3  of  Art.  XI.,  relating  to  School  Funds.    (See  Constitation,  9.) 

195. 
Statute  relating  to  Insane  Asylum — ^Award  of  Contract  to  Lowest 

Responsible  Bidder.    (See  Statute,  3.)    217. 

Bond  for  Erection  of  Building,  and  to  Save  Harmless  Pbofxbty  Owner 
from  Mechanics'  Liens— Liability  of  Sureties.  (See  Mechanics* 
Liens,  5,  6.)    328. 

Statutes  relating  to  Service  of  Notice — ^Application  for  Counsel 
Fees  in  Action  of  Divorce.    (See  Divorce,  1.)    363. 

Section  10  of  Article  XI.  of  Constitution— Meaning  of  "  Sectabiak 
Purposes."    (See  Constitution,  10.)    373. 

''Act  relating  to  Sheriffs''  (Stat.  1861,  104)  Construed.  (See  Sherifi^ 
4r-7.)    405. 

CONTRACTS. 

1.  Specific  Performance  of  Contract — Failure  to  make  Payments — 

When  Time  is  not  op  the  Essence  of  the  Contract.  —  Where  no 
time  is  specified  in  the  contract  for  the  payment  of  the  purchase  money, 
and  no  penalty  is  imposed  for  default  of  payment,  and  the  pnixshaser  is 
allowed  to  enter  into  the  possession  and  improve  the  property,  and  the 
grantor  afterwards  accepts  the  purchase  money:  Held,  that  the  accept- 
ance of  the  money  was  a  waiver  of  any  default  in  payment^  and  that  the 
purchaser  was  entitled  to  a  deed.     Lake  v.  Lewis,  94. 

2.  Idem — Presumptions  where  Findings  are  Silent. — ^Where  the  findings 

are  silent  upon  the  question  of  the  time  of  payment,  or  the  effect  of  fail- 
ure to  make  prompt  payment,  or  of  delays  or  defaults  of  vendor  or 
vendee,  it  will  be  presumed  that  time  was  •  not  of  the  essence  of  the  con- 
tract. In  such  a  case  it  will  not  be  held  that  a  failure  to  make  prompt 
payment  created  a  forfeiture  of  the  purchaser's  rights.    Id, 

3.  Award  of  Contract  for  Erection  of  Insane  Asylum — Pecuniary 

Ability  and  Skill  of  Contractor  to  be  Considered. — ^In  deciding 
upon  the  responsibility  of-  bidders  it  was  the  duty  of  the  board  to  con- 
sider their  pecuniary  ability  to  perform  the  contract  and  to  ascertain 
which  ones,  in  point  of  skill,  ability,  and  integrity,  would  be  most  likely 
to  do  faithful,  conscientious  work,  and  to  fulfill  the  terms  of  the  con- 
tract.   Hoole  V.  Kinkead,  217. 

Damages  for  Property  Destroyed  by  Fire — ^Interest  in  Property  must 
BE  Certain.     (See  Damages,  1,  2.)    44. 

Duty  of  Telegraph  Companies  in  Sending  Messages — ^Damages  fob  Db* 
lay.     (See  Telegraph,  1-3.)    222. 
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Bond  of  Indemnity  to  Keep  Pbopeett  Owner  Habmless  against  Me- 
chanics'Liens.     (See  Bond,  1.)    327. 

When  Propeety  Holder  can  not  Withhold  Money  dub  Contractors 
without  iElELEASiNO  SURETIES.     (See  Mechanics'  liens,  5-7.)    328. 

Acceptance  op  an  Office— Not  a  Contract.  (See  Office  and  Officer,  1.) 
357. 

CORPORATIONS. 

1.  Stockholder  in  Corporation — ^What  Constitutes. — G.,  sen.,  owned 

certain  shares  of  stock  in  a  corporation  organized  for  the  purpose  of 
maintaining  a  ditch,  etc. ;  he  gave  them  to  his  son  with  the  request  that 
new  certificates  should  be  issued  in  his  son's  name,  and  transferred  upon 
the  books  of  the  company.  This  request  was  complied  with.  The  son 
paid  nothing  for  the  stock,  the  transfer  being  made  in  order  that  his 
son  might  be  eligible  to  the  office  of  trustee:  HeJdy  upon  a  review  of 
the  statutes  of  this  state,  that  such  a  transaction  constituted  the  son  a 
stockholder  in  the  corporation,  and  made  him  eligible  to  the  office  of 
trustee.     (Belknap,  J.,  dissenting.)    Stcute  ex  rd.  Rankin  v.  Leete^  242. 

2.  Idem. — Under  the  statutes  of  this  state  a  person  who  '*  holds*'  s]^ares  of 

stock,  issued  in  his  name,  is  recognized  as  a  stockholder  as  well  as  one 
who  "  owns"  them.    Id. 

Action  against  Trustees  op  Corporation  for  Defrauding  Stockhold- 
ers—Sufficiency OF  Complaint.     (See  Pleadings,  2.)    157. 

Levy  of  Assessments  and  Sale  of  Stocks  afier  Complaint  is  Filed — 
Findings  not  Supported  by  the  Pleadings.     (See  Pleadings,  3.)    157. 

Sale  of  Stock,  when  not  Void.    (See  Stock,  1.)    157. 

COSTS. 

1.  Cost  Bill. — The  criminal  practice  act  does  not  provide  for  a  cost  bill. 
The  court  has  the  power  to  tax  the  costs  from  an  examination  of  the  fees 
charged  by  the  respective  officers.  StcUe  ex  rel.  Quinn  v.  District  Court, 
76. 

How  Judgment  for  Costs  in  Case  of  Assault  may  be  Enforced.  (See 
Fine,  1,  2.)    76. 

Legality  of  Costs  not  Reviewable  by  Certiorari.  (See  Certiorari,  1.) 
76. 

Supreme  Court  has  no  Jurisdiction  on  Appeal  from  a  Judgment  Im- 
posing Costs  for  an  Assault.    (See  Jurisdiction,  1.)    89. 

COUNTY  COMMISSIONERS. 

Salary  of  County  Commissioners  is  Regulated  by  the  Salary  Act. 
(See  Salary  Act,  2,  3.)    357. 

COUNTY  TREASURER. 

Embezzlement  by  County  Treasurer— Sufficiency  of  Indictment.  (See 
Indictment,  4.)    120. 
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CRIMES  AND  PUNISHMENTS. 


Section  67.    Fugitives  from  justice,  64. 
Section  46.    Imposition  of  fine,  77. 


CRIMINAL  LAW. 

1.  Credibility  of  Defendant's  Testimony — Insteuctions. — ^The  credibil- 

ity of  defendant's  testimony  in  his  own  behalf,  is  to  be  determined  in 
the  same  manner  as  that  of  any  other  witness.  The  judge  should  not 
state  to  the  jury  his  estimate  of  a  witness,  or  give  his  opinion  as  to  the 
weight  to  be  attached  to  his  testimony.     Stale  v.  Johnson^  36. 

2.  Idem. — The  court  instructed  the  jury  that  "there  is  in  every  criminal  case 

a  greater  or  less  temptation  for  a  defendant  to  testify  strongly  or  even 
falsely  in  his  favor,  and  I  consider  that  jurors  should,  in  every  instance, 
consider  the  testimony  of  a  defendant  with  great  caution:*'  Hddy  erro- 
neous.   Id. 

3.  Reasonable  Doitbt.— Jn  giving  examples  as  to  the  term  "reasonable 

doubt,"  courts  should  confine  their  instructions  to  the  well-settled  rules 
of  law.    Id, 

4.  Statement  of  Co-defendant. — The  statement  of  a  witness  relative  to  ad- 

missions made  by  the  defendant  O'Brien  in  relation  to  his  and  Johnaon's 
participation  in  the  robbery  was  admitted  in  evidence,  with  instructions 
that  it  could  not  be  considered  against  the  defendant  Johnson,  but  could 
be  considered  in  determining  the  defendant  O'Brien's  guilt  or  innocence: 
Eddy  that  the  jury  could  not  have  been  misled  upon  this  point.  Id. 
6.  Testimony  of  Defendant — Instructions. — The  court  instructed  the 
jury,  that  in  all  cases  the  testimony  of  the  defendant,  in  his  own  behaU, 
should  be  received  **with  great  caution;  for  when  one  is  being  tried  for 
a  capital  offense,  the  tempt&tion  io  pervert  or  distort  the  facts  in  favor 
of  himself  is  very  great:"    Held,  erroneous.     8tate  v.  Vasquez,  42. 

6.  Verdict  Recommending  Defendant  to  the  Mercy  of  the  Court — 

« 

Duty  of  Jury. — Held,  that  the  court  should  have  disregarded  there- 
quest  of  the  jury  for  instructions  as  to  their  duty  in  recommending  the 
defendant  to  the  mercy  of  the  court.  The  duty  of  the  jury  is  to  find  a 
verdict  as  to  the  guilt  or  innocence  of  the  defendant.     Id.  . 

7.  Certificate  of  Incorporation — Not  Read  to  the  Jury. — A  certificate 
■  of  incorporation  of  the  C.  P.  R.  R.  Co.  was  admitted  in  evidence  without 

objection.  Hdd,  that  the  defenlant  was  not  prejudiced  because  it  was 
not  read  to  the  jury.     8txUe  v.  Parker,  79. 

8.  Section  167,  Cr.  Pr.  Act,  Construed— Recognizance— Admission  of 

Deposition. — Section  167  of  the  criminal  practice  act,  as  amended  in  1867, 
does  not  make  the  taking  of  a  recognizance  a  condition  precedent  to  the 
admission  of  the  deposition.     Id. 

9.  Section  161  of  the  Cr.  Pr.  Act  Construed — Witness  out  of  State,— A 

deposition  of  a  witness  taken  under  section  151  of  the  criminal  practice 
act,  can  not  be  used  in  evidence  without  proof  that  at  the  time  of  the 
trial  the  witness  was  *'sick,  out  of  the  state,  dead,  or  that  his  personal 
attendance  could  not  be  had  in  court."    Id. 


Index.  465 

10.  Idem — Testimony. — Testimony  stated  and  held  insufficient  to  show  that 
the  witness,  whose  deposition  had  been  taken,  was  ont  of  the  state,  or 
that  his  personal  attendance  could  not  have  been  procured.     Id, 

11.  Challenge  to  Jubob — When  Taken — Section  334,  Cbiminal  Practice 
Act,  Construed. — Under  the  provisions  of  section  334  of  the  criminal 
practice  act,  whenever  it  appears  from  the  examination  of  a  juror,  upon 
his  vmr  dirt^  that  he  is  disqualified,  the  challenge  must  be  interposed 
before  he  is  sworn;  but  these  provisions  have  no  application  to  a  case 
where  the  disqualification  or  incompetency  of  the  juror  is  not,  without 
any  fault  of  the  challenging  party,  discovered  until  after  the  jury  is 
completed.     Fitaie  v.  Pritchard,  102. 

12.  DiscHABGE  OP  One  Jubob  no  Necessity  fob  Dischabqing  Juby. — The 
discharge  of  an  incompetent  juror  after  the  jury  is  Bworn,  does  not  create 
a  necessity  for  the  discharge  of  the  eleven  remaining  competent  jurors. 
Id,  ' 

13.  Confessions — ^When  Admissible. — A  statement  made  by  defendant  to 
two  of  his  bondsmen,  that  he  was  short  in  his  accounts,  at  a  time  when  he 
was  not  charged  with  crime,  or  under  arrest,  when  no  proceedings  were 
threatened  or  any  promise  made  to  shield  him  from  a  criminal  prosecu- 
tion: Hdd,  admissible  in  evidence.     State  v.  Carricky  121. 

14.  Idem — ^When  not  Admissible. — It  is  only  in  cases  where  the  confession 
is  obtained  by  mob  violence,  or  by  threats  of  harm,  or  promises  of  favor, 
or  worldly  advantage  held  out  by  some  person  in  authority,  or  standing 
in  such  intimate  relation  that  the  law  will  presume  that  his  promises 
or  threats  will  be  likely  to  exercise  such  an  influence  over  the  mind  of 
the  accused  as  to  induce  him  to  state  things  that  are  not  true,  that  will 
authorize  the  courts  to  exclude  the  confession  or  admission.     Id. 

15.  Instbuctions — Fobm  of  Vebdict— Mubdeb  and  Manslaughteb. — The 
court  gave  a  proper  definition  of  murder  in  the  first  and  second  degrees, 
manslaughter,  and  justifiable  homicide,  and  instructed  the  jury  to  desig- 
nate the  offense,  if  any,  of  which  the  defendants  should  be  found  guilty. 
The  court  gave  a  form  of  verdict  for  "murder  in  the  first  degree," 
"murder  in  the  second  degree,"  and  " not  guilty:"  Held,  that  the  forms 
were  merely  given  as  a  guide  to  the  jury,  and  could  not  be  considered  to 
limit  the  rights  of  the  jury  to  a  consideration  of  the  defendant's  guilt  to 
the  two  degrees  of  murder,  and  that  the  jury  could  not  have  been  misled 
by  the  omission  of  the  court  to  give  a  form  of  verdict  for  manslaughter. 
State  v.  St.  Clair,  207. 

Indictment  fob  Statutoby  Offense — When  Negative  Exceptions  Need 
NOT  BE  Stated.     (See  Indictment,  1,  2.)    50. 

Fugitive  fbom  Justice.     (See  Habeas  Corpus,  1,  2.)    63. 

Judgment  of  Fine,  Impbisonment,  and  Costs  fob  Assault.  (See  Fine, 
1,2.)    76. 

Cost  Bill  not  Requibed  in  Cbiminal  Cases.    (See  Costs,  1.)    76. 

OWNEBSHIP  OF  RaILBOAD  CaB — SUFFICIENCY  OF  PbOOF  TO  SUPPOBT  INDICT- 
MENT.    (See  Indictment,  3. )     79. 

Supreme  Court  has  no  Jurisdiction  on  Appeal  from  a  Judgment  Im- 
posing Fine  and  Costs  fob  Assault.     (See  Jurisdiction,  1.)    89. 
Vol.  XVI— 30 
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DiSCHARGB  OP  JUBOR  AFTER  JURY  IS  SwORN — ^WhEN  JeOFARDY  DOES  NOT 

Attach.     (See  Jury,  4,  6.)     101. 

Incompetency  of  Juror  Entertaining  Conscientious  Scruples — Circum- 
stantial Evidence.     (See  Jury,  6.)     101. 

When  Instructions  do  not  Invade  Province  op  Jury.  (See  Instrac- 
tions,  1.)     102. 

Indictment  for  Embezzlebient  by  County  Treasurer,  Sufficiency  of. 
(See  Indictment,  4.)     120. 

When  Juror  is  not  Disqualified  by  Entertaining  Opinion  itpon  Facts. 
(See  Jury,  7.)     120. 

Duty  of  Counsel  to  Ask  for  Instructions.    (See  Instmctions,  2.)    207. 

When  Modification  of  Instructions  is  not  Erroneous.  (See  Instruc- 
tions, 3.)    207. 

Refusal  of  Instructions  already  Given  in  Substance,  not  Error.  (See 
Instructions,  4.)    207. 

Conflict  in  Affidavits  as  to  Misconduct  of  Jury  must  be  Determined 
by  the  District  Court.     (See  New  Trial,  6. )    207. 

Presumption  that  Jury  will  not  be  Influenced  by  Vague  Rumors. 
(See  Presumptions,  3. )    208. 

Indictment  for  Murder  Need  not  Contain  Words,  **  Willful,  Delib- 
erate, AND  Premeditated."    (See  Indictment,  5.)    307. 

AlI/Owance  of  Challenge  for  Implied  Bias  is  not  Reviewabls.  (See 
Jury,  8.)     307. 

Credibility  OF  Witnesses.    (See  Instruction,  5.)    307. 

CRIMINAL  PRACTICE  ACT. 

Section    151.      Deposition  in  criminal  case,  83. 

Section    167.      Recognizance  in  criminal  case,  82. 

Sections  234>5.  Indictment,  124. 

Section    334.       Challenge  to  jurors,  ]  13. 

Sectioi^    340.      Qualification  of  jurors,  108,  126.  * 

Sections  396-7.  Discharge  of  Jury,  109. 

Section    433.      Disallowance  of  challenge  to  jurors,  309. 

.Sections  651-3.  Fugitives  from  justice,  64. 

Section    674.      Judgment  for  costs,  77. 


DAMAGES. 

1.  Damages  for  Breach  op  Contract — Privity — Property  Destroyed  by 

Fire. — The  owner  of  property  which  is  destroyed  by  fire,  can  not  main- 
tain an  action  to  recover  damages  from  a  water  company,  on  the  ground 
that  the  property  was  destroyed  by  the  failure  of  the  water  company  to 
furnish  a  supply  of  water  as  required  by  the  terms  of  its  contract  with 
the  town,  there  being  no  privity  of  contract  between  the  parties  to  the 
action.     Ferris  v.  Carson  Water  Co.,  44. 

2,  Interest   in    Property   must   be    Certain  and    Substantial. — The 

owner  of  property  destroyed  by  fire,  upon  assignment,  sought  to  recover 
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damages  upon  the  ground  that  the  municipality  had  such  an  interest  in 
the  property  as  to  give  it  a  right  of  action:  Ueld^  that  the  right  of 
taxation  vested  in  the  municipality  did  not  create  an  interest  in  the  prop- 
erty but  only  an  expectation  dependent  upon  contingencies,  and  that  this 
was  too  remote  to  be  the  foundation  of  a  right  of  action.     Id. 

Damages  against  Telegraph  Company  fob  Delay  in  Sending  Message. 
(See  Telegraph,  1-3.)    222. 

Surety  on  Official  Bond  can  not  Recover  Full  Damages  from  Co-sure- 
ties.    (See  Sureties,  1.)    298. 

Nominal  Damages — When  Injunction  should  Issue  in  Action  for  Diver- 
sion OF  Water.     (See  Water  Rights,  1,  2.)    311. 

DECLARATIONS. 

When  Declarations  of  an  Agent  are  Inadmissible  in  Evidence.  (See 
Evidence,  7.)    341. 

DEED. 

1.  Ejectment — Quitclaim  Deed — ^When  it  Conveys  Grantor^s   Title 

Acquired  by  Subsequent  Patent — Nonsuit. — C,  after  making  final 
proof  and  payment  in  United  States  land  office  of  the  land  in  controversy, 
and  receiving  a  duplicate  receipt  therefor,  conveyed  the  same,  by  quit- 
claim deed,  to  B.  and  R.,  C.  subsequent  to  this  conveyance  received  from- 
the  United  States  government  a  patent  to  the  land:  Held,  that,  by  his 
patent,  C.  acquired  no  right  or  interest  in  the  land  in  question  which  he 
did  not  possess  at  the  date  of  his  deed  to  B.  and  R. ;  and  that,  upon  the 
motion  for  nonsuit,  plaintiff's  rights  should  have  been  considered  the 
same  as  they  would  have  been  if  C.  's  deed  had  been  a  bargain  and  sale 
deed,  or  if  it  had  been  executed  subsequent  to  the  date  of  .the  patent. 
Brown  v.  Wan-en,  229. 

2.  Description  in  Deed— Parol  Evidence  of  Identity. — A  description  in 

a  deed  conveying  "all  the  real  estate,  water  rights,  and  property  of 
every  description,  real  and  personal,  in  the  state  of  Nevada,  belonging 
to  the  first  parties  of  the  first,  or  either  of  them,"  is  sufficient  to  convey 
the  title.  Parol  evidence  is  admissible  to  enable  an  identification  of  the 
property  to  be  made.     Id. 

3.  Deed — Recording  of  Seal  not  Necessary — When  Ensealing  will  be 

Presumed. — The  recording  of  the  seal  to  a  deed  is  not  absolutely  essen- 
tial. If  the  original  instrument  can  not  be  produced,  and  the  record 
thereof  is  offered  in  evidence,  the  existence  of  the  seal  will  be  presumed 
from  the  statement  in  the  deed  that  the  grantor  did  set  his  hand  and 
affix  his  seal  thereto,  and  from  the  attestation  clause  that  it  was  signed, 
sealed,  and  delivered  in  the  presence  of  witnesses.  Flowery  M.  Co.  v. 
N(yrth  B(manza  M.  Go!,  302. 

When  Deed  is  Inadmissible  in  Evidence  in  Action  of  Forcible  Entry 
AND  Unlawful  Detainer.  (See  Forcible  Entry  and  Unlawful  Detainer, 
1.)     154. 

DEFINITION. 

Meaning  of  Words  "Lowest  Responsible  Bidder" — Contract  for  Erec- 
tion of  Insane  Asylum.     (See  Statute,  3.)    217. 
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"Stockholdbb"  IN  Corporation.     (See  Corporation,  1,  2.)    242. 

Meaning  of  "  Willful,  Deliberate,  and  PREBfEDiTATED'*  in  lNDic?rMENT 
FOR  Murder.     (See  Indictment,  5.)    307. 

Meaning  of  "Sectarian  Purposes"  as  used  in  Section  10  of  Art.  XI.  of 
THE  Constitution.     (See  Constitution,  10-12. )    373. 

Meaning  of  **  Teamster"  in  Statute  Exempting  Property  from  Execu- 
tion.    (See  Execution,  1,  2.)    416. 

il 

DEMURRER. 

Dbmubrer  for  Non  joinder  of  Parties — When  Waived.  (See  Pleadings, 
5.)    271. 

DEPOSITION. 

Reooonizance,  when  not  a  Condition  Precedent  to  Admission  of  Dep- 
osition in  .a  Criminal  Case.     (See  Criminal  Law,  8.)    79. 

Deposition  of  Witness  under  Section  151  of  the  Criminal  Practics 
Act — Witness  out  of  the  State.     (See  Criminal  Law,  9.)    79. 

DIVORCE. 

1.  DiVDRCB — Application  for  Counsel  Fees — ^Notice  must  be  Served 

UPON  Attorney. — In  an  action  for  divorce,  tiie  notice  of  application  for 
the  allowance  of  counsel  fees  must,  under  the  provisions  of  the  statute, 
be  served  upon  the  attorney  (if  there  is  one),  instead  of  the  p&riy.  Lake 
V.  Lakcj  363. 

2.  Idem — Where  Notice  has  Accomplished  its  Purpose,  Error  not  Pre- 

judicial.— Where  a  notice  served  upon  the  party  accomplished  its  purpose 
in  bringing  the  attorney  into  court,  and  he  stated  that  he  was  prepared 
to  proceed  witl^  the  hearing,  subject  to  the  objection  that  the  notice  was 
not  served  upon  him,  and  the  court  ruled  that  the  notice  was  sufficient: 
Heldy  that  the  ruling  was  technically  erroneous,  but  as  it  did  not  preju- 
dice the  defendant,  the  error  should  be  disregarded.     Id, 

Z,  Allowance  of  Counsel  Pees,  When  may  be  Made. — The  power  of  the 
court  to  make  an  allowance  of  counsel  fees,  while  the  cause  is  pending, 
is  incident  to  divorce  suits,  and  may  be  made  as  often  as  the  circum- 
stances of  the  case  may  require.    Id,  364. 

4.  Idem — After  Divorce  is  Granted. — Where  the  wife  obtained  a  decree  of 
divorce,  aiid  the  court  adjudged  a  large  estate,  claimed  by  her  as  com- 
munity property,  to  be  the  separate  property  of  the  husband,  and 
awarded  it  all  to  him:  Held,  that  the  court  was  justified  in  making  an 
allowance  of  counsel  fees  to  enable  her  to  proceed  further  and  contest  the 
question  relating  to  the  property,  it  appearing  that  such  proceedings 
were  contemplated  in  good  faith.    Id, 

6.  Appeal — When  Allowance  of  Counsel  Fees  will  be  Granted  by  the 
Supreme  Court. — ^Where  the  husband  appeals  from  an  order  of  the  dis- 
trict court  allowing  counsel  fees  to  the  wife,  the  supreme  court  has  the 
power  to  make  an  allowance  of  counsel  fees  to  the  wife,  so  as  to  enable 
her  to  appear,  by  counsel,  in  the  supreme  court  upon  such  appeaL    Id, 

When  Judgment  in  Divorce  Suit  is  not  Final.    (See  Judgment,  2.)   215. 
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ejectment. 

1.  One  Tenant  in  common  may  Maintain  Ejectment  against  Every  One 
.  BUT  A  Co-tenant. — A  tenant  in  common  who  has  an  interest  in  the  prop- 
erty which  entitles  him  to  the  enjoyment  of  the  entire  estate,  can  main- 
tain ejectment  against  all  persons  but  his  co-tenants  and  parties  claiming 
under  them.     Brown  v.  Warren^  229. 

A  Nonsuit  should  not  be  Granted  if  thebe  is  any  Evidence  to  Au- 
thorize A  Recovery.     (Se^e  Nonsuit,  1.)    229. 

When  Quitclaim  Deed  Conveys  Grantor's  Title  Acquired  by  Subse- 
quent Patent.     (See  Deed,  1.)    229. 

Patent  to  Surface  Ground  of  Mining  Claim — ^Effect  of.  (See  Patent, 
1.)    361. 

ELECTION. 

Election  of  Officers  of  a  Corporation — Stookholdebs  Entited  to  Vote. 
(See  Corporation,  1,2.)    242. 

EMBEZZLEMENT. 

Embezzlement  by  County  Treasurer — Sufficiency  of  Indictment.  (See 
Indictment,  4.)     120. 

EQUITY. 

i.  Equitable  Relief — ^Negligence.  — Courts  of  equity  will  not  grant  relief  to 
a  party  who  has  had  an  opportunity  to  be  heard  in  a  court  of  law  with- 
out a  showing  that  he  was  prevented  from  being  heard  by  the  wrongful 
acts  of  the  prevailing  party,  unmixed  with  any  negligence  or  fault  on  his 
part.     Royce  v.  Hampton^  25. 

2.  Misrepresentations. — Courts  of  equity  will  not  grant  relief  to  a  party 

* 

upon  the  ground  of  misrepresentations  made  to  him,  unless  he  shows 
that  he  relied  and  acted  upon  them  believing  them  to  be  true.     Id. 

ERROR. 

1.  Parties  to  Surr — ^HusAand  of  Administratrix — Unpbejudicial  Error. 
Held,  that  even  if  the  court  technically  erred  in  refusing  to  make  the  hus- 
band of  the  administratrix  a  party  defendant,  it  was  an  error  that  did  not 
prejudice  the  rights  of  the  plaintiff.     Buckley  v.  Buckley,  180. 

Certificate  of  Incorporation  not  Read  to  the  Jury — ^Not  Prejudicial 
Error.     (See  Criminal  Law,  7. )    79. 

Modification  of  Instructions — ^Not  Error.    (See  Instructions,  3.)    207. 

Refusal  of  Instructions  already  Given  in  Substance  is  not  Error. 
(See  Instructions,  4. )     207. 

Sufficiency  of  Specification  of  Error  in  Statement  on  Appeal  from  a 
Judgment  of  Nonsuit.     (See  Statement,  6.)    228. 

Where  Notice  has  Accomplished  its  Purpose,  the  Error  in  Serving 
Wrong  Party  is  not  Prejudicial.     (See  Divorce,  2.)    363. 

Who  can  Take  Advantage  of  Mistake  in  Original  Complaint.  (See 
Pleadings,  7.)     388. 


470  Index. 

ESTATES  OF  DECEASED  PERSONS. 

1.  Decree  of  Distbibdtion — Laches  of  Claimant — Poverty  no  Excuse. 

Where  a  claimant  has  knowledge  of  the  proceedings  for  the  settlement 
of  an  estate,  of  the  time  fixed  for  a  decree  of  distribution,  that  the  es- 
■  tate  is  valuable,  that  his  claim  of  relationship  is  denied,  that  the  ad- 
ministrator failed  to  answer  his  letters,  and  where  all  the  proceedings 
were  regular  and  legal  in  form  and  without  any  fraud,  concealment,  or 
misrepresentation:  Held^  that  the  fact  that  the  claimant  was  in  delicate 
health  and  in  poor  circumstances  is  not  sufficient  to  excuse  him  from 
making  an  effort  to  appear  in  the  proceedings  and  assert  his  rights.  Royce 
V.  Hamptorij  25. 

2.  Duty  of  Administrators. — Administrators  should  be  held  to  the  utmost 

good  faith  and  strict  performance  of  official  duty.  They  are,  however, 
mere  creatures  of  the  statute,  and  are  only  bound  to  perform  such  duties 
as  are  imposed  upon  them  by  the  law.     Id, 

3.  Idem. — Where  the  decree  of  distribution  is  not  made  upon  the  petition  of 

the  administrator,  he  is  not  bound  to  notify  the  court  that  there  are  other 
parties,  besides  the  petitioner,  who  claim  to  be  heirs  of  the  estate.     Id. 

4.  Duty  of  Petitioner. — It  is  the  duty  of  the  petitioner  for  a  decree  of 

distribution  to  inform  the  court  as  to  all  heirs  of  the  estate  entitled  to 
share  in  the  distribution  thereof;  but  when  petitioner  claims  to  be  the 
sole  heir  of  the  estate,  and  regularly  pursues  the  course  required  by  the 
statute  in  giving  notice,  etc.,  he  is  not  guilty  of  fraud  upon  the  court, 
because  he  does  not  state  the  names  of  other  parties  who  claim  to  be 
heirs  of  the  estate.     Id, 

Effect  of  Marriage  of  Administratrix  of  Estate.     (See  Marriage,  1,  2.) 
180. 

Husband  not  Made  Party  to  Suit — ^When  Error  ls  not  Prejudicial. 
(See  Error,  1.)     180. 

ESTOPPEL. 

Tranfer  of  Certificates  of  Mining  Stock — When  True  Owner  is  Es- 
topped FROM  Asserting  Title.     (See  Stock,  2,  3.)    185. 

When  One  Partner  is  Estopped  from  Denying  the  Interests  oj?  Oth- 
ers IN  Mining  Ground.    (See  Mining  Claims,  4.)    325. 


EVIDENCE. 

1.  Sufficiency  of  Evidence  to  Support  Findings. — The  evidence  reviewed 

and  held  to  be  sufficient  to  support  the  findings  that  plaintiff  "was  guilty 
of  negligence  and  laches  which  are  unexcused."    Royce  v.  HamptoTif  26. 

2.  Sufficiency  of  Evidence. — Heldy  that  there  was  some  evidence  to  sus- 

tain the  verdict  of  the  jury.     State  v.  Ah  CheWy  51. 

3.  Books  of  Account — When  Admissible  in  Evidence. — A  memorandum 

book  kept  by  the  deceased,  which  was  shown  to  be  principally  in  his 
handwriting,  and  the  entries  made  about  the  time  when  the  transactions 
occurred,  and  the  book  one  by  which  the  deceased  settled  with  parties 
with  whom  he  had  business:  HeJdj  admissible  in  evidence.  Buckley  v. 
Buckley,  180. 
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4.  Certificate  of  Register  of  Land  Office — Evidence  of  Conveyance  of 
Land. — A  certificate  of  the  register  of  the  land  office  containing  a  copy  of 
all  the  entrieS)  as  to  pre-emption,  settlement,  payment  of  purchase  money, 
and  issuance  of  patent,  that  appeared  in  the  books  of  the  land  office,  in 
relation  to  the  lands  in  question,  is  competent*  evidence  of  the  facta  in- 
tended to  be  proven  thereby.     Brown  v.  Warren,  229. 

6.  Conflict  of  Evidence — Whether  Plaintiffs  could  have  Seen  the 
Train. — Upon  a  review  of  the  testimony,  in  response  to  petition  for  rehear- 
ing: Held,  that  there  was  a  conflict  of  testimony  as  to  whether  the 
plaintiffs  might  have  seen  the  train  of  the  defendant  had  they  looked,  and 
might  have  heard  the  train  of  the  defen(^|uit  had  they  listened.  Bunting 
V.  C.  P,  R,  R.  Co.,  278. 

6.  Idem — Keasonable  Care. — The  question  for  the  jury  and  court  to  decide 

was  not  *'  whether  the  plaintiffs  might  have  seen  the  train  of  the  defend- 
ant had  they  looked"  at  some  particular  point,  but  whether,  under  all  the 
facts  and  circumstances  testified  to  in  this  case,  they  made  reasonable 
efforts  to  see  and  hear  the  approaching  train,  and,  in  this  respedfc,  exer- 
cised the  due  care  and  caution  which  the  law  requires.     Id, 

7.  Declarations  of  an  Agent — When  Inadmissible  in  E^aDENCE. — The 

declarations  of  an  agent  in  charge  of  a  station  and  warehouse  belonging 
to  the  defendant,  at  the  time  the  goods  of  plaintiff  and  his  assignors  were 
burned  -  therein,  as  to  what  occasioned  the  fire:  Held,  upon  the  facta 
stated  in  the  opinion,  inadmissible  in  evidence.  Meyer  v.  V,  <kT,  R.  R, 
Co.,  34L 
8w  Parol  Agreement  to  Convey  Land — When  Evidence  to  Prove  is  Ir- 
relevant— Purchase  of  Trees  and  Shrubs. — Defendant  sought  to 
prove  a  parol  agreement  upon  the  part  of  plaintiff  to  convey  certain  lands 
upon  the  issuance  to  hun  of  a  patent,  and,  for  that  purpose,  offered  to 
show  that  while  he  was  in  possession  of  the  land  the  plaintiff  purchased 
from  him  some  fruit-trees  and  shrubs  growing  upon  the  land  and  caused 
them  to  be  removed  therefrom:  Held,  that  this  evidence  was  discon- 
nected with  the  question  relative  to  the  agreement;  that  it  did  not  tend 
to  establish  its  existence,,  and  that  it  was  properly  refused.  Treadway 
V.  Wilder,  354. 

Admissibility  of  Statement  of  Co-defendant.    (See  Criminal  Law,  4.)   36. 

Deposition  of  Witness  under  Section  151  of  the  Criminal  Practice 
Act — ^Witness  out  of  the  State*.     (See  Criminal  Law,  9.)     79. 

Ownership  of  Railroad  Car — Sufficiency  of  Proof  to  Support  Indict- 
ment.    (See  Indictment,  3.)     79. 

Materiality  of  Newly  Discovered  Evidence — When  Testimony  is  not 
Cumulative.     (See  New  Trial,  1,  2.)    131. 

Conflict  in  Affidavits  as  to  Misconduct  of  Jurors  must  be  Determined 
BY  the  District  Court.     (See  New  Trial,  5.)    207. 

A  Nonsuit  should  not  be  Granted  if  there  is  Any  Evidence  to  Author- 
ize a  Recovery.     (See  Nonsuit,  1.)    229. 

Parol  Evidence  is  Admissible  to  Show  Identity  op  Land  with  Descrip- 
tion IN  the  Deed.     (See  Deed,  2. )    229. 

Authority  of  Agent  to  make  a  Compromise  op  Interest  in  Mining 
Ground — ^When  Immaterial.     (See  Mining  Claims,  1.)    260. 
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How  Interests  of  Parties  in  Mining  Ground  mat  ^  Determined.  (See 
Mining  Claims,  2.)    260. 

'  Assessment  Book  is  Admissible  in  Evidence  to  Determine  Interest  of 
Parties  in  Mining  Ground.     (See  Mining  Claims,  3.)    261. 

Presumptions  where  Kecord  does  not  Contain  all  the  Evidence.  (See 
Presumptions,  4.)    271. 

Negative  and  Positive  Evidence  as  to  whether  Signals  are  Given  bt 
Railroad  Company — Conflict  of  Evidence.    (See  N egligence,  1 . )    277. 

Contributory  Negligence.     (See  Negligence,  2,  3.)    277. 

Duty  of  Railroad  Company  to  Stop  its  .Train  in  case  of  Great  Peril. 
(See  Railroads,  1.)    278. 

Patent  to  Surface  Ground  of  Mining  Claim — When  Nonsuit  should 
NOT  be  Granted.     (See  Patent,  1.)    361. 

"Act  relating  to  Sheriffs"  (Stats.  1861,  104) — Evidence  as  to  Pay- 
ment OF  Money  to  Sheriff  after  Return  Day  of  Execution.  (See 
Sheriflf,  4-7.)    406. 

EXECUTION. 

1.  Property  Exebipt  from  Execution — Teamster. — The  court  instructed 

the  jury  that,  "To  be  a  teamster,  within  the  meaning  of  the  law  and  of 
the  statute  concerning  exemptions,  a  man  need  not  necessarily  drive  his 
team.  In  the  sense  of  the  statute  one  is  a  teamster  who  is  engaged  with 
his  own  team  or  teams  in  the  business  of  teaming;  that  is  to  say,  in  the 
business  of  hauling  freight  for  other  parties  for  a  consideration,  by  which 
he  habitually  supports  himself  and  family — if  he  has  one:**  Held,  cor- 
rect.    Elder  v.  William8i  416. 

2.  Idem — Selection  of  Property. — The  court  instructed  the  jury  that,  "If 

a  teamster  owns  more  than  one  team,  that  is,  if  he  owns  more  than  two 
horses  or  mules,  and  their  necessary  harness  and  equipments,  and  more 
than  one  wagon,  it  is  his  right  and  privilege  under  the  law  to  select  and 
designate  two  animals  and  their  harness,  etc.,  and  one  wagon,  eyUabUfor 
use  therewith,  or  with  two  animals,  as  his  exempt  property,  and  when 
so  selected  and  pointed  out,  the  law  will  recognize  and  protect  them  as 
his  exempt  property,  provided  they  were  actually  in  use  by  such  team- 
ster in  his  business  of  teaming,  by  which  he  earned  his  living  at  the 
time  of  the  levy  by  an  officer;  and  such  selection  may  be  made  without 
regard  to  the  value  or  quality  of.  the  property  selected:'*  Held,  correct. 
Id, 

3.  Fraudulent  Concealment  of  Other  Property — Not  Deprivation  of 

Rights  under  Exemption  Laws. — If  plaintiff  fraudulently  concealed 
other  property  and  refused  to  surrender  the  same  in  execution,  eqnal  in 
amount  to  the  value  of  the  property  claimed  as  exempt,  that  fact  does 
not  deprive  him  of  an  otherwise  valid  claim  of  exemption.     Id,  417. 

Execution  Sale — ^When  Money  is  Received  by  the  Sheriff  in  his  Of- 
ficial Capacity.     (See  Sheriff,  1.)    404. 

Payment  of  Money  to  Sheriff  after  Return  Day  of  Execution..  (See 
Sheriff,  6.)    405. 
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exemption. 

I^ROFEBTT  Exempt  from  Execxttion  by  a  Teamsteb.  (See  Execution,  1, 2.) 
416. 

Fbattdulent  Concealment  op  Other  Peopebty  is  not  Deprivation  or 
Bights  under  Exemption  Laws.    (See  Execution,  3.)    417. 

FEES. 

When  Allowance  op  Counsel  Fees,  in  an  Action  op  Divorce,  may  be 
Made.     (See  Divorce,  3-5. )    364. 

Sheriff's  Expenses  in  Taking  Charge  of  Personal  Property  must  be 
Certified  to  by  District  Judge.    (See  Sheriff,  3.)    404. 

FINAL  JUDGMENT. 
When  Judgment  in  Divorce  Suit  is  not  Final.    (See  Judgment,  2.)   215.. 

FINDINGS. 

1^  Findings  must  be  Embodied  in  Statement.— The  findings  of  the  district 
court  will  not  be  considered  upon  appeal- unless  they  are  embodied  in  the 
statement.     Neshitt  v.  Chisholm,  39. 

2*  Findings  of  Fact — General  and  Special  Verdict. — ^The  findings  of  fact 
by  a  court  or  referee  are  like  the  special  verdict  of  a  jury;  and  the  con- 
clusions of  law  drawn  therefrom  are  similar  to  a  general  verdict  in  a  case 
wherein  the  jury  have  found  a  general  and  special  verdict.  MaraJiaU  v. 
Golden  Fleece  O.  d:  8.  M,  Co.,  166. 

Sufficiency  of  Evidence  to  Support  Findings.     (See  Evidence,  1.)    26. 

Pbesumptions  in  Favor  of  Findings.     (See  Presumptions,  1.)    39. 

Presumptions  when  Findings  are  Silent  as  to  whether  Time  is  op 
the  Essence  of  a  Contract.     (See  Contract,  2.)    94. 

Findings  are  against  Law  if  Inconsistent  with  the  Issues  made  by 
THE  Pleadings.     (See  New  Trial,  4.)     157. 

Findings  not  Supported  by  the  Pleadings  as  to  Levy  op  Assessments 
AND  Sale  of  Stocks  after  Complaint  is  Filed.  (See  Pleadings,  3.) 
157. 

Amendment  of  Complaint  after  Findings  are  Made,  when  not  Allow- 
able.    (See  Pleadings,  4. )     157. 

Findings  of  Jury  upon  Special  Issues.    (See  Presumptions,  6.)    364. 

FINE. 

1.  Assault — Fine  and  Imprisonment — Costs. — Relator  was  convicted  of  an 
assault.  The  judgment  imposed  a  fine  of  five  hundred  dollars,  taxed 
the  costs  at  three  hundred  dollars  and  fifty  cents,  and  ordered  relator  to 
be  imprisoned,  as  by  statute  provided,  for  the  fine:  Heldy  that  section  46 
of  the  act  concerning  crimes  and  punishments  (1  Comp.  L.  2352),  au- 
thorized the  imposition  of  the  tine,  and  section  674  of  the  criminal  prac- 
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tlce  act  (Id.  2299)  authorized  the  judgment  for  costs.    State  ex  rel.  Qmnn 
V.  District  Courtf  76. 

2.  Idem — Judgment,  how  Enforced. — Relator  could  be  imprisoned  for  the 
fine.     The  judgment  for  costs  can  be  enforced  only  by  execution.     Id. 

SuPBEME  Court  has  no  Jurisdiction  on  Appeal  from  a  Judgment  Im- 
posing A  Fine  for  Assault.     (See  Jurisdiction,  1.)    89. 

FORCIBLE  ENTRY  AND  UNLAWFUL  DETAINER 

1,  Forcible  Entry  and  Unlawful  Detainer — ^Right  op  Possession  not 
Involved — Admission  of  Deeds  Erroneous. — In  an  action  of  forcible 
entry  and  unlawful  detainer,  neither  title  nor  right  of  possession  being 
involved,  it  is  erroneous  to  admit  quitclaim  deeds  in  evidence,  as  tending 
to  show  possession.     Lachman  v.  Bamett,  154. 

FORMER  JUDGMENT. 
When  Former  Judgment  is  Res  Judicata.    (See  Judgment,  3.)    311. 

FRAUD. 

When  Administrator  is  not  Guilty  of  Fraud  in  Settlement  op  Estate. 
(See  Estates  of  Deceased  Persons,  1-4.)    25. 

Action  against  Trustees  of  Corporation  for  Defrauding  Stockholders 
— Sufficiency  OF  Complaint.     (See  Pleadings,  2. )    157. 

Fraudulent.  Sale — When  Instructions  may  be  Misleading.  (See  In- 
structions, 10.)    369. 

Attachment. UPON  Account  Stated  for  Greater  Amount  than  ls  Ac- 
tually Due — When  not  Constructive  Fraud.  (See  Attachment,  1.) 
388. 

Fraudulent  Concealment  of  Other  Property  is  not  Deprivation  of 
Rights  under  Exemption  Laws.     (See  Execution,  3.)    417. 

FUGITIVE  FROM  JUSTICE. 
See  Habeas  Corpus. 

HABEAS  CORPUS. 

1.  Fugitive  from  Justice. — To  hold  a  fugitive  from  justice  to  await  the 

requisition  of  the  governor  of  another  state,  it  must  affirmatively  appear 
from  the  complaint  filed  before  the  committing  magistrate  in  this  state: 
1.  That  a  crime  has  been  committed  in  the  other  state.  2.  That  the  ac- 
cused has  been  charged  in  that  state  with  the  commission  of  such  crime. 
3.  That  he  has  fied  from  justice,  and  is  within  this  state.  (1  Comp.  L, 
2278-2286.)    Ex  parte  Lorraine,  63. 

2.  Idem — Property  Brought  into  this  State. — To  hold  a  fugitive  from 

justice,  upon  the  ground  that  the  money  taken  by  him,  in  committing  a 
robbery,  was  brought  into  this  state,  there  must  be  a  complaint  charging 
him  with  this  offense  substmtially  in  the  language  of  the  statute.    Id, 
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indictment. 

1.  Statutory  Offense — Negative  Exceptions. — In  an  indictment  for  a 

statatory  offense,  it  is  only  necessary  to  state  the  negative  to  an  exception 
to  the  statute,  when  the  exception  is  such  as  to  render  the  negative  of  it 
an  essential  part  of  the  definition  or  description  of  the  offense  charged. 
State  y.  Ah  Chew,  50. 

2.  Idem. — It  is  the  nature  of  the  exception,  and  not  its  locality,  that  deter- 

mines the  question  whether  it  should  be  stated  in  the  indictment  or  not. 
Id. 

3.  Ownership  of  Railroad  Car — Sufficiency  of  Proof  to  Support  In- 

dictment.— Testimony  was  given  that  the  car,  which  the  defendant  was 
charged  with  burglariously  entering,  was  upon  the  track  of  the  C.  F.  K. 
K.  Co.,  attached  to  its  train,  and  in  its  possession,  occupancy,  and  con* 
trol;  Held,  that  the  ownership  of  the  car  was  properly  laid  in  the  C.  P. 
R.  R.  Co.,  ^though  the  legal  title  was  in  another.     State  v.  Parker,  79. 

4.  Embezzlement — County  Treasurer — Sufficiency  of   Indictment — 

Proof. — In  an  indictment  against  a  county  treasurer  for  embezzlement, 
it  is  sufficient  to  allege  and  prove  the  felonious  conversion  to  his  own 
use  of  any  money  that  came  into  his  possession,  or  was  under  his  control 
by  virtue  of  his  office,  without  specifying  with  certainty  the  particular 
kind  of  funds  embezzled,  or  the  particular  time  when  the  money  was  re- 
ceived. State  V.  Carrick,  120. 
6.  Indictment  for  Murder — Willful,  Deliberate,  and  Premeditated — 
Malice  Aforethought. — In  reviewing  an  indictment  for  murder:  Held, 
that  6harging  the  homicide  to  have  been  with  "  malice  aforethought"  is 
tantamount  to  an  averment  that  the  act  was  "willful,  deliberate,  and 
premeditated."    State  v.  Hing,  307. 


INJUNCTION. 

When  Injunction  should  Issue  in  Action  for  Diversion  of  Water- 
Nominal  Damages — ^Present  Use  of  Water.  (See  Water  Rights,  1,2.) 
311. 

INSANE  ASYLUM. 

Act  in  Relation  to  Care  of  Insane  Embraces  but  One  Subject.  (See 
Statutes,  1,  2.)     194. 

Awarding  Contract  for  Erection  of  Insane  Asylum  to  Lowest  Respon- 
sible Bidder.     (See  Statutes,  3.)    217. 

Pecuniary  Ability  and  Skill  of  Contractor  to  be  Considered  in 
Awarding  Contract.     (See  Contract,  3.)    217. 

INSTRUCTIONS. 

1.  Province  of  Jury. — Where  all  the  facts  are  agreed  upon  by  counsel,  and 
the  only  question  is,  whether,  upon  the  agreed  facts,  the  defendant  had 
been  in  jeopardy:  Held,  that  the  court  did  not  invade  the  province  of  the 
jury  by  giving  an  instruction,,  that  there  was  no  evidence  to  sustain  a 
plea  of  former  jeopardy. '   State  v.  Pritchard,  102. 
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2.  FoEM  OP  Verdict— Duty  of  Counsel  to  ask  for  Instructions. — ^If 

counsel  considered  it  important  that  a  form  of  verdict  for  manslaughter 
should  be  given,  it  was  their  duty  to  prepare  the  same  or  request  the 
court  to  give  it.    State  v.  St.  Clair,  207. 

3.  Modification  of  Instructions. — HeJdy  upon  review  of  the  instructions, 

stated  in  the  facts  of  this  case,  that  the  modification  made  by  the  court 
could  not  have  misled  the  jury  to  the  prejudice  of  the  defendant.     Id, 

4.  Refusal  of  Instructions  Already  Given  in  Substance— Not  Error. 

It  is  not  error  to  refuse  instructions  asked  by  defendant  when  the  court 
of  its  own  motion  gave  proper  instructions  upon  the  subject-matter  em- 
braced therein.  Id, 
6.  Credibility  of  Witnesses. — In  reviewing  an  instruction  relative  to  the 
credibility  of  a  witness  jointly  indicted  with  defendant:  Held,  that  the 
attention  of  the  jury  may  be  directed  to  the  peculiar  circumstances  sur- 
rounding any  witness  that  are  proper  to  be  considered  in  determining  the 
weight  to  be  attached  to  his  testimony.     State  v.  Hing,  307. 

6.  Omission  to  Give  Instructions.— The  omission  of  the  court  to  instruct 

a  jury  upon  any  particular  point,  when  the  same  is  not  definitely  re- 
quested, is  not  the  subject  of  an  exception.     Id. 

7.  Instructions — Refusal  of,  when  will  be  Sustained. — ^Where  the  rec- 

ord on  appeal  fails  to  show  that  an  instruction  was  applicable  to  the  evi- 
dence, the  action  of  the  court  in  refusing  it  will  be  sustained  even  if  the 
reason  given  by  the  court  for  its  refusal  was  not  sufficient.  Meyer  v.  FL 
<fc  T,  R.  R.  Co.,  341. 

8.  Idem — Not  Pertinent  to  Issues. — Instructions  that  are  not  pertinent  to 

any  issues  in  the  case  should  be  refused,  althbugh  they  embody  correct 
propositions  of  law  in  the  abstract.     Id. 

9.  Idem — Repetition  of,  when  not  Prejudiciai  . — Plaintiff  complained  of 

an  instruction  given  by  the  court  of  its  own  motion:  Held,  that  even  if  it 
was  erroueous  it  could  have  done  no  harm  to  plaintiff,  because  it  was 
but  a  repetition,  in  substance,  of  one  given  at  his  request.     Id. 

10.  Fraudulent  Sale— Instruction — When  may  be  Misleading. — ^The 
court  gave  an  instruction  correctly  stating  the  various  facts  and  circum- 
stances that  might  be  considered  by  the  jury  in 'determining  whether  the 
sale  of  personal  property  was  fraudulent;  but,  after  the  separate  statement 
of  each  fact,  the  court  repeated  the  words:  "And  the  jury  are  at  liberty  to 
find  that  the  sale  was  fraudulent  and  find  for  the  defendant {'*  Held^  that 
by  this  repetition  the  jury  may  have  beeu  misled  into  the  belief  that  if 
any  of  the  facts  mentioned  as  tending  to  prove  fraud  existed,  they  would 
be  justified  in  finding  a  verdict  for  defendant  independently  of  the  other 
facts  of  the  case,  and  that  such  a  construction  would  be  prejudicial  to 
the  defendant.     Mendes  v.  Kyle,  369. 

Credibility  of  Defendant's  Testimony.     (See  Criminal  Law,  1, 2, 5.)   36. 

Verdict  Recommending  Defendant  to  the  Mercy  of  the  Court.  (See 
Criminal  Law,  6. )    42. 

Instructions  as  to  Form  of  Verdict — ^When  Jury  not  Misled.  (See 
Criminal  Law,  15.)    207. 

How  Interest  of  Parties  in  Mining  Ground  may  be  Determined.  (See 
Mining  Claim,  2.)    260. 

Contributory  Negligence.    (See  Negligence,  2,  3.)    277. 
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intervenor. 

1.  HiGHTS  OP  Intervenor — Answer. — Where  the  answer  to  a  complaint  is 

treated,  upon  the  trial,  as  the  answer  to  the  petition  for  intervention,  the 
case  will  be  considered  the  same  as  if  an  answer  to  the  petition  had  been 
filed.     Marshall  v.  Golden  Fleece  G.  ds  8.  M.  Co,,  156. 

2.  Idem — Relief  Granted. — In  such  a  case  defendants  can  not  complain  be- 

cause the  relief  granted  exceeded  the  demand  in  the  petition,  if  that 
which  was  granted  was  consistent  with  the  case  made,  and  was  embraced 
within  the  issue.     Id. 

Amendment  op  Complaint  upon  Account  Stated — Efpect  op  upon  At- 
tachment OP  Subsequent  Intervening  Creditors.  (See  Pleadings, 
e-9.)    388. 

JEOPARDY. 

I>ischarge  op  One  Juror,  apter  the  Jury  ts  Sworn,  and  Impanelmbnt 
OF  Another  Juror — ^When  Jeopardy  does  not  Attach.  (See  Jury, 
4,  6.)     101.      . 

JUDGE. 

When  Statement  on  Motion  por  New  Trial  may  be  Settled  by  the 
Judge  or  Referee.     (See  Statement,  5.)    156. 


JUDGMENT. 

1.  Judgment  must  Conform  to  the  Issues. — ^A  judgment  must  accord  with, 

and  be  sustained  by,  the  pleadings  of  the  party  in  whose  favor  it  is  ren- 
dered, and  no  court,  jury,  or  referee  has  any  authority  to  find  a  fact  or 
dmw  therefrom  a  legal  conclusion  which  is  outside  of  the  issues.  Mar^ 
shall  V.  Golden  Fleece  G.  dh  S.  M.  Co.,  156. 

2.  Final  Judgment — Divorce — Appeal. — In  an  action  for  divorce,  brought 

by  Jane  Lake  against  relator,  the  court,  upon  special  issues  of  fact  found 
by  a  jury,  ordered  that  the  bonds  of  matrimony  existing  between  the 
parties  be  dissolved,  and  reserved  from  its  decision  the  question  of  the 
division  of  the  common  property,  and  the  question  of  the  custody  of  their 
child:  Heldy  that  the  judgment  ordered  by  the  court  was  not  a  final 
judgment  in  the  case,  and  that  no  appeal  could  be  taken  from  the  orders 
made  thereafter  for  alimony,  and  for  counsel  fees.     Lake  v.  King,,  215. 

3.  Former  Judgment — Res  Judicata. — Where  a  former  judgment  has  estab- 

lished the  rights  of  the  respective  parties  to  the  waters  of  a  stream,  the 
same  question  as  between  the  same  parties  can  not  again  be  considered; 
it  is  ren  judicata.     Brown  v.  Ashley,  311. 

4.  Judgment — When,  and  How,  may  be  Set  Aside — Jurisdiction — Stat- 

ute.— The  manner  of  vacating  judgments  is  regulated  by  statute,  and  the 
statutory  provisions  must  be  complied  with,  in  order  to  authorize  the 
court  to  act.  The  court  has  no  jurisdiction  to  set  aside  a  judgment  upon 
a  mere  motion.     State  ex  rel.  Smith  v.  District  Court,  371. 

Presumption  in  Favor  OP  Judgment.     (See  Presumptions,  1.)    39.   . 

Judgment  op  Fine  and  Imprisonment,  and  for  Costs,  is  Authorized  by 
Statute— How  Enforced.     (See  Fine,  1,  2.)    76. 
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Supreme  Coubt  has  no  JumsDicnoN  on  Appeal  from  a  Judoment  Im- 
posing A  Fine  and  Costs  for  an  Assault.     (See  Jtirisdictioii,  1.)    89. 

Judgment  of  Nonsuit — Sufficiency  of  Specification  of  Error  in  State- 
ment ON  Appeal.     (See  Statement,  6.)    228*. 

When  Pendency  of  Appeal  does  not  Suspend  Operation  of  Judgment. 
(See  Appeal,  3.)    426. 

JURISDICTION 

1.  Assault — Jurisdiction  of  Supreme  Court  on  Appeal. — Defendant  waa 
indicted  for  the  crime  of  an  assault  with  iatent  to  kill,  and  was  tried 
and  found ^* guilty  of  an  assault."  The  judgment  imposed  a  fine  of  five 
hundred  dollars,  and  taxed  the  costs  against  defendant.  From  this  judg- 
ment an  appeal  was  taken.  Heldy  that  this  court  had  no  jurisdiction. 
Appeal  dismissed.  State  v.  McCormick,  14  Nev.  347,  affirmed. 
(Belknap,  J.,  dissenting.)     State  v.  Quinriy  89. 

Legality  of  Costs  is  not  Reviewable  by  Certiorari.  (See  Certiorari,  1.) 
76. 

When,  and  How,  Judgments  may  be  Set  Aside.     (See  Judgment,  4.)    371. 

JURY. 

1.  Jury  Law — Fourteenth  Amendment — Treaty  with  China. — The  jury 

law  of  this  state  does  not  conflict  with  the  fourteenth  amendment  of 
the  constitution  of  the  United  States,  or  with  sections  1977,  1978,  Rev. 
Stat.  U.  S.,  or  with  article  6  of  the  treaty  between  the  United  States 
and  China  of  July  28,  1868.     State  y.  Ah  Chew,  61. 

2.  Citizens  may  be  Excluded  as  Jurors. — The  privilege,  or  duty,  of  being 

a  juror  is  not  always  an  incident  of  citizenship.     Id. 

3.  Idem— tEquai^  Protection  to  Persons. — ^The  state  has  the  right  to  pre- 

scribe the  qualifications  of  its  jurors,  provided  it  does  not  discriminate 
against  persons  because  of  their  race  or  color.  A  mixed  jury  in  a  particu- 
lar case  is  not  essential  to  the  equal  protection  of  the  law,  and  is  not 
guaranteed  by  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.     Id. 

4.  Discharge  of  Juror  after  Jury  is  Sworn — ^ImpaneLment  of  Another 

Juror — Former  Jeopardy. — Where  the  incompetency  of  a  juror  was 
first  made  known  to  the  court  after  the  juror  was  sworn  and  the  jury 
completed:  Held,  that,  upon  the  facts  stated  in  the  opinion,  the  court 
was  authorized  to  then  discharge  the  juror,  and  to  impanel  another  juror 
in  his  stead,  and  that  these  facts  furnished  no  evidence  to  support  de- 
fendant's plea  of  former  jeopardy.     State  v.  Pritchard,  101. 

6.  Incompetency  of  Juror — Conscientious  Scruples — Circumstantial 
Evidence. — A  juror  who  states  that  he  would  not  convict  a  defendant, 
in  a  capital  case,  on  circumstantial  evidence,  is  an  incompetent  juror. 
Id. 

6.  Discharge  of  Juror,  Necessity  for,,  after  Jury  is  Sworn. — Courts  are 
legally  authorized  to  discharge  a  juror  or  a  jury,  after  the  jury  has  been 
sworn  to  try  the  case,  whenever,  from  any  cause,  such  a  necessity  exists 
as  to  make  it  apparent  that  the  ends  of  justice  would  otherwise  be 
defeated.     Id. 
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7.    CHALLEyOE  TO  JUROR— OPINION  UPON  FaCTS — ^WhEN  NOT  DISQUALIFIED. 

A  juror  stated  that  he  had  an  unqualified  opinion  that  there  was  a  defi- 
ciency in  the  accounts  of  the  defendant,  as  county  treasurer,  but  had  no 
opinion  as  to  defendant's  guilt  or  innocence:  Heldy  that  a  challenge  to 
the  juror,  for  implied  bias,  was  properly  disallowed.  State  v.  Carrick, 
120. 

8.  Allowance  of  Challenge  for  Implied  Bias — ^Not  Subject  of  Re- 

view.— ^The  allowance  of  a  challenge  for  implied  bias  is  not  the  subject 
of  an  exception.     State  v.  Hing^  307. 

9.  General  or  Particular  Cause  of  Challenge —Conscientious  Opin- 

ions.— A  juror  was  excused  upon  the  ground  that  he  entertained  such 
conscientious  opinions  concerning  capital  punishment  as  would  pre- 
clude his  finding  defendant  guilty  of  an  offense  punishable  with  death: 
Held,  that  the  objection  to  the  juror  did  not  go  to  the  general  cause  Of 
challenge;  that  he  was  disqualified  from  serving  in  any  case,  but  to  the 
particular  cause,  that  he  was  disqualified  from  serving  on  the  case  on 
trial.     Id, 

Verdict  Recommending  Jury  to  the  Mercy  of  the  Court.    (See  Criminal 
Law,  6.)    42. 

Challenge  to  Juror— When  may  be  Taken.     (See  Criminal  Law,  11.) 
102. 

Discharge  of  One  Juror — When  no  Necessity  for  Discharge  of  Jury. 
(See  Criminal  Law,  12.)     102. 

When  Ljjstructions  do  not  Invade  Province  of  a  Jury.     (See  Instruc- 
tions, 1.)     102. 

Instructions  as  to  Form  of  Verdict — When  Jury  is  not  Misled.    (See 
Criminal  Law,  15.)    207. 

Conflict  in  Affidavits  as  to  Misconduct  of  Jury  must  be  Determined 
IN  District  Court.     (See  New  Trial,  5, )    207. 

Presumptions  that  Jury  will  not  be  Influenced  by  Vague  Rumors. 
(See  Presumptions,  3.)    208. 


JUSTICE  OF  THE  PEACE. 
Salary  of  Justice  of  the  Peace.     (See  Salary  Act,  1.)    92. 

LAND. 

Specific  Performance  of  Contract  for  Sale  of  Land — When  Time  is 
NOT  of  the  Essence  of  the  Contract.    (See  Contract,  1,  2.)    94. 

When  Quitclaim  Deed  Conveys  Grantor*s  Title  Acquired  by  Subse- 
quent Patent.     (See  Deed,  1.)    229. 

Parol  Agreement  to  Convey  Land.     (See  Evidence,  8.)    354. 

LAND  OFFICE. 

Certificate  of  Register  of  Land  Office — Evidence  of  Conveyance  of 
Land.     (See  Evidence,  4.)    229. 
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legislature. 

Power  of  to  Restrict  the  Sale  of  Opium.    (See  Opium  Act,  2.)    50. 

President  fro  tem.  of  the  Senate  is  not  Entitled  to  Extra  Pay. 
(See  Gonstitatioxi,  4,  5.)    152. 

LIEN. 

SuFFiGiENcr  OF  MsGHANio's  LiEN.    (See  Mechanics'  liens,  1>3.)    272. 

Commencement  of  Action  for  Labor  Liens — ^Notice.  (See  Sheriff,  2.) 
404. 

LIMITATIONS. 

1.  Statute  of  Limitations — Possession  of  Tenant  in  common — When 

Adverse — Notice. — ^To  make  the  possession  of  one  tenant  in  common 
adverse  as  against  the  others,  it  is  not  necessary  that  notice  should  be 
given  of  the  adverse  intent;  but  the  intent  must  be  manifested  by  out- 
ward acts  of  an  unequivocal  kind.  Ahemathie  v.  Con,  Virginia  3f.  Co., 
261. 

2.  Idem — ^Plaintiff  not  Tenant  in  common. — The  Sides  company  did  not 

enter  as  tenant  in  common  with  plaintiff;  but  as  owner  of  the  entire 
claim.  It  never  acknowledged  plaintiff's  title,  but  held  under  an  avowed 
claim  to  the  whole  and  in  exclusion  of  plaintiff:  ffdd,  that  its  posaes- 
sion  was  adverse  to  plaintiff  from  its  inception.    Id, 

LOTTERY. 

Act  to  Aid  Nevada  Benevolent  Association  (Stat.  1881,  161)  Provides 
FOR  A  Lottery  and  is  Unconstitutional.    (See  Constitution,  3.)    136. 

MANDAMUS. 

1.  Judicial  Functions. — A  subordinate  body  can  be  directed  to  act,  but  not 
.how  to  act,  in  a  matter  as  to  which  it  has  the  right  to  exercise  its  judg- 
ment; and  where  it  is  vested  with  power  to  determine  a  question  of 
fact,  the  duty  is  judicial,  and  however  erroneous  its  decision  may  be,  it 
can  not  be  compelled  by  mandamus  to  alter  its  determination.  HooU  v. 
Kinkeady  218. 

MARRIAGE. 

1.  Marriage  of  Administratrix  of  an  Estate — ^Effect  of. — Defendant^ 

prior  to  the  trial,  married  J.  V.  Peers:  Heldy  that  this  marriage  extin- 
guished her  authority  as  administratrix  of  the  estate,  but  did  not  deprive 
her  of  the  right  to  retain  possession  of  the  property  of  the  estate  until 
the  appointment  of  her  successor,  or  until  otherwise  ordered  by  the  court. 
BucUey  v.  Bttckley,  180. 

2.  Idem— Possession  of  Personal  Property — ^Presumption. — At  the  time 

this  action  was  commenced,  defendant,  as  admioistratrix,  had  the  right  of 
possession  to  a  band  of  sheep:  Heldt  that  her  possession  having  been 
lawful  while  her  authority  as  administratrix  continued,  the  presumption 
is,  nothing  to  the  contrary  appearing,  that  it  continued  lawful  after  her 
marriage,  especially  against  a  wrong-doer.     Id, 
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mechanics*  liens.' 

1.  Mechanic's  Lien — It^us  of  Account. — It  is  not  essential  to  the  validity 

of  a  mechanic's  lien  to  specify  the  items  of  the  account.  It  is  sufficient 
to  set  forth  a  statement  of  the  demand  showing  its  nature  and  character 
and  the  amount  due  or  owing  thereon.     Lonkey  and  Smith  v.  WellSf  271. 

2.  Idem — Statement  of  Terms. — If  there  are  no  special  terms,  time,  or  con- 

ditions given  in  the  contract,  none  need  be  stated  in  the  lieu.     Id. 

3.  Mechanic's  Lien — When  must  be  Filed. — A  contractor  must  file  his  lien 

within  sixty  days  after  his  contract  is  completed.  Every  other  person 
entitled  to  a  lien  must  file  it  within  thirty  days  after  the  completion  of 
the  building.     Id.  272. 

4.  Idem — Notice  to  Lien  Cl^Cimants. — The  court  proceeded  to  hear  and  de- 

termine the  case  without  proof  that  notice  had  been  given  to  other  lien 
claimaints  as  provided  by  statute:  Held,  that,  as  there  was  no  showing 
made  that  there  were  any  other  lien  claimants,  the  defendant  could  not 
have  been  prejudiced,  and  is  not  entitled  to  a  new  trial.  Id. 
6.  Mechanics'  LienS — When  Property  Owner  can  not  Withhold.  Money 
Due  Contractors. — In  construing  the  statutes  relating  to  mechanics' 
liens:  Hetdy  that  plaintiff  was  not  authorized  to  withhold  any  part  of  the 
contra 3t  price,  until  the  suits  to  enforce  the  liens  were  pending,  and  that 
it  could  not  refuse  to  pay  money  according  to  the  contract  until  the  con- 
tractors were  in  default.     Carson  Opera  House  v.  Miller^  328. 

6.  Idem — Liability  of  Sureties. — If  plaintiff  had  paid  the  contractors  ac- 

cording to  their  agreement  it  could  have  held  the  sureties,  although  when 
the  payments  were  made,  suits  to  enforce  liens  had  been  pending,  or  if 
at  that  time  plaintiff  had  suffered  damages  by  compulsory  satisfaction  of 
liens  filed.     Id. 

7.  Idem — Failure  to  Make    Payments   to    Contractors — Release   of. 

Sureties. — The  failure  of  plaintiff  to  pay  the  contractors  according  to 
the  terms  of  the  agreement,  the  contractors  not  then  being  in  default, 
and  the  application  of  the  money  due  the  contractors  to  the  satisfaction 
of  liens  filed  before  the  completion  of  the  contract,  released  the  sureties 
upon  the  contractor^  bond.     Id. 

Bond  of  Indemnity  to  keep  Plaintiff  Harmless  against  Mechanics' 
Liens.     (See  Bond,  1.)    327. 

MINING  CLAIMS. 

1.  Compromise  of  Interest  in  Mining  Ground— Authority  to  Make — 
Acquiescence  in. — Where  a  compromise  is  made  between  several  persons 
as  to  the  respective  interests  which  each  shall  have  in  certain  mining 
ground,  W.,  one  of  said  parties,  being  represented  by  G.,  and  where  all 
the  parties  to  the  compromise,  including  W.,  for  a  period  of  fifteen  years, 
abided  by  its  terms  and  acted  upon  it,  and  conveyed  their  interests  in 
the  ground  in  accordance  therewith,  and  received  the  proceeds  thereof: 
Held,  that  these  circumstances,  in  connection  with  the  fact  that  the  de- 
fendant at  the  trial  maintained  the  validity  of  the  compromise  which  it 
alone,  as  the  successor  of  W.,  could  have  attacked,  rendered. the  ques- 
tion of  G.'s  authority  to  act  for  W.  immaterial  to  the  plaintiff's  case. 
AherruUhie  v.  Con.  Va.  M.  Co.,  260. 
Vol.  XVI-31 
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2.  Idem — How  Intj»ests  op  Pabties  may  be  Determined — Instbuction. 

The  court  mstructed  the  jury:  "  To  support  the  statement  of  any  of  the 
witnesses,  you  can  consider  the  probability  of  his  evidence  and  the  facts 
to  which  he  testifies,  and  any  facts  or  circumstances  detailed  which 
might  tend  to  corroborate  or  sustain  the  statement  of  any  witness;  and 
you  may  also  take  into  consideration  any  description  or  calls  in  the  deeds 
introduced  in  evidence,  and  the  manner,  conduct,  and  action  of  the  orig- 
inal owners  in  relatiou  to  the  ground,  in  determining  the  question  whether 
or  not  the  plaintiff  and  his  associates  each  owned  more  than  one  hundred 
feet  in  the  Sides  claim,"  etc. :  Held,  upon  the  facts  of  this  case,  to  be  cor^^ 
rect.     Id. 

3.  Idem — Assessment  Book  Admissible  in  Evidence. — The  Sides  company 

was  an  unincorporated  association.  It  had  officers,  kept  a  record  of  its 
meetings,  and  an  assessment  book  which  contained  a  list  of  all  the  owners 
of  the  Sides  claim,  with  each  of  whom  was  kept  an  account  showing  the 
amount  of  assessment  levied  and  the  payments  made.  This  book  was,  at 
all  times,  open  to  inspection,  and  no  objection  had  ever  been  made, 
thereto.  The  court  instructed  the  jury  that  if  they  believed  plaintiff 
had  actual  knowledge  of  its  contents  they  could  then  consider  the  entries 
mentioned  as  admissions  of  the  extent  of  his  ownership:  HM,  that  the 
iBBtmction  was  correct.     Id.  261. 

4.  Mining  Ground— Discoveby  Interest — When  one  Party  is  Estopped 

FROM  Denying  the  Interest  o**  Others. — G.  joined  with  S.  in  claim- 
ing a  discovery  interest  in  a  mining  location,  and  afterwards  recognized 
his  claim  to  the  mining  ground,  including  the  discovery  interest,  as  being 
valid,  and  accepted  from  S.,  and  his  grantees,  their  proportionate  share 
of  the  money  expended  for  work  and  labor  upon  the  entire  claim.  G. 
subsequently  relocated  the  entire  claim  in  his  own  name,  claiming  that 
the  original  location  was  v6id,  because  the  locators  were  not  the  dis- 
coverers of  the  lode,  and  because  S.  was  at  the  time  of  the  location  an 
alien.  S.  became  a  citizen  before  the  relocation  of  the  claim:  Held,  that 
G.  was  estopped  by  his  conduct  and  acts  from  denying  the  rights  claimed 
by  S.  and  his  grantees  as  owners  in  the  claim.     Sever  v.  Gregovich,  325. 

Tbansfeb  of  Cebtificates  of  Mixing  Stock — ^When  Tbue  Owner  is  Es- 
topped FBOM  Asserting  Title.    (See  Stock,  2,  3.)    185. 

Kffect  of  Patent  to  Surface  Ground  of  Mining  Claim.    (See  Patent,  1.) 
361. 

MISTAKE. 

Mistake  in  Original  Complaint  upon  Account  Stated— Who  can  Take. 
Advantage  of.    (S/ee  Pleadings,  7.)    388. 

MOTION, 
Motion  for  NoNSUiTr-GROUNDS  of  must  ^e  Stated.    (See  Nonsuit,  2.)  229. 

NEGLICJENCE. 

1.  Negligence  of  Railroad  Company — Negative  and  Positive  Testi- 
mony— Conflict  of  Evidence. — Upon  the  question  whether  defendant 
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rang  its  bell  or  blew  its  whistle  there  were  several  witnesses,  upon  the 
part  of  plaintiffs,  who  testified  that  they  were  in  a  position  where  they 
.  could  have  heard  the  signals  had  they  been  given,  and  that  the  signals 
were  not  given:  Held,  that  this  negative  testimony  raised  a  conflict  of 
evidence  against  the  affirmative  testimon^^  of  defendant's  witnesses,  that 
the  bell  was  rung  and  the  whistle  blown.    BuiUing  v.  G.  P.  R,  i?.  Co.,  277. 

2.  Contributory   Nbolioence — Instruction. — The  court  instructed  the 

jury  that  if  they  believed  from  the  evidence  "  that  the  engineer  who  was 
driving  the  express  train  on  the  morning  of  Jime  12,  1877,  had  an  oppor- 
tunity to  see  Bunting's  team  on  the  main  track,  and  could  have  stopped 
his  train  with  safety  to  the  same  and  to  the  passengers  and  railroad  em- 
ployees on  same,  in  his  then  situation,  and  could  prudently  have  avoided 
collision  with  his  team,  his  failure  so  to  stop  amounts  to  negligence,  and 
renders  the  defendant  liable  for  damages,  and  such  liability  attaches  even 
though  the  plaintiffs  contributed  to  the  injury  by  their  own  carelessness 
or  negligence:"  Hddy  that,  although  this  instruction  is  carelessly  drawn, 
the  principle  of  law  embodied  therein  is  not  erroneous.  (Belknap,  J., 
dissenting. )     Id, 

3.  Idem — Applicability  of  Instruction — Jury  not  Misled. — Upon  a  re- 

view of  the  testimony  and  of  the  several  instructions  given  by  the  court 
upon  the  question  of  negligence:  Held,  that  there  was  some  evidence  to 
which  the  instruction  might  apply,  and  that  the  jury  could  not  have  been 
misled,  by  the  giving  of  this  instruction,  to  the  prejudice  of  the  defend- 
ant, as  to  the  law  of  the  case.     (Belknap,  J. ,  dissenting. )    Id,  278. 

When  Equitable  Relief  will  not  be  Granted  in  Case  of  Negligence. 
(See  Equity,  1,  2.)    25. 

Duty  op  Railroad  Company  to  Stop  its  Train  in  Case  of  Great  Peril. 
(See  RaUroads,  1.)    278. 

NEVADA  BENEVOLENT  ASSOCIATION. 

Act  to  Aid  Nevada  Benevolent  Association  (Stat.  1881,  161)  Provides 
for  a  Lottery  and  is  Unconstitutional.     (See  Constitution,  3.)    136. 


NEVADA  ORPHAN  ASYLUM. 

1.  Sectarian  Institution.— The  Nevada  Orphan  Asylum  of  Virginia  City 
is  a  sectarian  institution,  and  as  such  is  prohibited  by  the  Constitution 
from  drawing  any  money  from  the  State  treasury  to  be  used  for  sectarian 
purposes.    State  ex  rd,  Nevada  Orphan  Asylum  v.  Hcdlocky  373. 


NEW  TRIAL. 

1.  Newly  Discovered  Evidence—Materiality  of — Authority  of  Agent. 
On  the  trial  plaintiffs  testified  that  they  sold  a  quantity  of  hay  to  one 
D welly  as  the  agent  of  defendants.  Defendants  testified  that  the  hay 
was  sold  to  Dwelly  as  the  agent  of  a  corporation.  Plaintiffs  recovered 
judgment,  and  the  court  granted  a  new  trial  upon  the  ground  of  newly 
discovered  evidence:  Held,  that  admissions  made  by  plaintiffs,  before 
and  after  the  trial,  that  they  sold  the  hay  to  Dwelly  as  agent  for  the 
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corporation,  was  material,  regardless  of  the  question  whether  Dwelly  had 
the  authority  to  make  the.  purchase.     Wail  v,  Trainor,  131. 

2.  Idem — When  Testimony  is  not  Cumulative. — Testimony  is  only  cumu- 

lative which  is  in  addition  to,  or  corroborative  of,  what  was  given  at  the 
trial.  If  the  newly  discovered  evidence  brings  to  light  some  new  fact 
bearing  upon  the  main  question  at  issue  between  the  parties,  and  it 
would  be  likely  to  change  the  result,  a  new  trial  should  be  granted.     I<L 

3.  Records  of  Court — Statement — Trial  and  Appellate  Court. — The 

records  of  the  court  may  be  acted  upon  in  the  trial  court  on  a  motion  for 
a  new  trial  without  being  inserted  in  the  statement;  but,  where  there  is 
no  statement  on  appeal,  the  records  of  the  lower  court  must  be  desig- 
nated by  the  judge  as  having  been  read,  or  referred  to,  on  the  hearing, 
or  put  in  the  statement,  or  they  will  not  be  considered  by  the  appellate 
court.     Marshall  v.  Oolden  Fleece  O.  &  S,  M.  Co.,  156. 

4.  Finding    or   Decision   of  Court  against  Law — Pleadings. — ^If  the 

decision  or  finding  of  a  court  or  referee  is  against  law,  a  new  trial  is  the 
proper  remedyj  the  decision  is  against  law  if  it  is  contrary  to,  or  incon- 
sistent with,  the  case  made  and  embraced  within  the  issue.  Id,  157. 
6.  New  Trial — Conflicting  Affidavits — Misconduct  of  Jurors. — In  the 
case  of  a  conflict  in  the  affidavits  on  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  jurors:  Held,  that  it  was  the  duty  of  the  district  court 
to  determine  the  question  of  veracity,  and  that  its  acticn  in  this  respect 
will  not,  upon  the  showing  made,  be  disturbed.     State  v.  8t,  Clair,  2ffJ, 

When  Statement  on  Motion  for  a  New  T^ial  is  not  a  Statement  on 
Appeal.     (See  Statement,  1.)    39. 

Statement  on  Motion  for  a  New  Trial — When  may  be  Settled  by  the 
Judge  instead  of  Referee.     (See  Statement,  5.)    156. 

Order  Amending  Records  concerning  Time  in  which  to  File  and  Serve 
Statement  on  Motion  for  New  Trial  is  Appealable.  (See  Appeal, 
2.)     156. 

Order  Refusing  to  Dismiss  Application  for  New  Trial  is  Appealable. 
(See  Appeal,  2. )     156. 

NONSUIT. 

1.  Nonsuit — When  it  should  not  be  Granted. — If  there  is  any  evidence 

which  would  authorize  a  recovery  of  any  portion  of  the  land  in  contro- 
versy a  nonsuit  should  not  be  granted.     Broum  v.  Warren,  229. 

2.  Motion  for  Nonsuit — Grounds  of  must  be  Stated — W^aiver. — It  was 

urged  upon  appeal  that  a  nonsuit  should  have  been  granted,  because 
there  was  no  proof  of  the  due  execution  of  the  conveyance  to  plaintifil 
No  such  ground  was  stated  in  the  motion  for  a  nonsuit:  Hetd,  that  by 
failing  to  specify  this  ground  at  the  time  the  motion  was  made,  defend- 
ants waived  it,  and  that  it  could  not  be  considered  on  appeal.     Id. 

Judgment  of  Nonsuit — Sufficiency  of  Specification  of  Error  in  State- 
ment ON  Appeal.     (See  Statement,  6.)    228. 

When  Quitclaim  Deed  Conveys  GiIantor's  Title  Acquired  by  Subse- 
quent Patent.     (See  Deed,  1.)    229. 

Patent  to  Mining  Claim — When  Nonsuit  should  not  be  Granted.  (See 
Patent,  1.)    361. 
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NOTICE; 

When  Notice  of  Advebse  Possession  Need  not  be  Given  to  hake  Pos- 
session OF  Tenant  in  Common  Advebse.    (See  Limitation,  1,  2.)    261. 

Notice  TO  Lien  Claimants.     (See  Mechanics' Liens,  4.)    272. 

Notice  of  Application,  for  Counsel  Fees  in  Action  fob  Divorce  must 
be  Served  upon  Attorney.     (See  Divorce,  1.)    363. 

» 

Notice  of  Commencement  of  Action  on  Labor  Liens.  (See  Sheri£f,  2.) 
404. 

OBJECTIONS. 

Objections  not  Raised  in  the  Court  below  will  not  be  Considered 
ON  Appeal.     (See  Sureties,  4.)    427. 

OFFICE  AND  OFFICER. 

1.  Acceptance  of  an  Office — Not  a  Contract. — No  contract  is  created  be- 
tween the  government  and  the  officer  by  his  acceptance  of  the  office. 
StcUe  ex  rel,  Scott  v.  TrousdcUct  357. 

President  pro  tem.  of  the  Senate  is  not  Entitled  to  Extra  Pay.  (See 
Constitution,  4,  5.)     152. 

Election  of  Officers  of  Corporation — Who  are  Stockholders.  (See 
Corporation,  1,  2.)    242. 

Duties  of  State  Controller.     (See  State  Controller,  1.)    373. 

"Act  relating  to  Sheriffs"  (Stat.  1861,  104) — Liability  of  Sheriff  and 
HIS  Sureties  for  Wrongful  Withholding  of  Money.  (See  Sheriff, 
4-7.)    405. 

OFFICLA.L  BOND. 

Surety  on  Official  Bond  can  not  Recover  Full  Damages  from  Co-sure- 
ties.    (See  Sureties,  1«)    298. 

OPIUM  ACT. 

1.  Constitutionality  of. — Section  1  of  the  Opium  Act  (Stat.  1877,  69)  does 

not  conflict  with  any  of  the  provisions  of  the  constitution  of  this  State. 
Stale  V.  Ah  Chew,  50;  Stale  v.  Ah  Oonn,  61;  Stale  v.  Ching  Gang,  62. 

2.  Idem — Restriction  upon  Sales  of  Opium. — Under  the  police  power  and 

in  the  interest  of  good  morals,  the  good  order  and  peace  of  society,  for 
the  prevention  of  crime,  misery,  and  want,  the  legislature  has  authority 
to  place  such  restrictions  upon  the  sale  or  disposal  of  opium  as  will 
mitigate,  if  not  suppress,  its  evils  to  society.     Id. 

3.  Sale  by  Physicians. — To  make  a  defense  for  the  sale  of  opium  by  a 

practicing  physician  complete,  the  defendant  must  show  that  he  comes 
within  the  provisions  of  the  *  *  act  to  prevent  the  practice  of  medicine 
and  surgery  by  unqualified  persons"  (Stat.  1875,  47).  State  v.  Ching 
Gang,  62. 

ORDER. 

Order  Amending  Records  concerning  Time  in  which  to  File  and 
Serve  Statement  on  Motion  for  New  Trial  is  Appealable.  (See 
Appeal,  2.)     156. 
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Obusb  Refusing  to  Dismiss  Application  for  K'ew  Tbial  is  Appealable. 
(See  Appeal,  2.)     156. 

Order  Ameni^ing  Records  as  to  Time  Given  for  Filing  Statement — 
When  may  be  Made.     (See  Amendments,  1.)    166. 

PAROL  EVIDENCE.  * 

Parol  Evidence  is  Admissible  to  Show  Identity*  of  Land  with  De- 
scription IN  Deed.     (See  Deed,  2.)    229. 

Parol  Agreement  to  Convey  Land.    (See  Evidence,  8.)|  354w 

PARTIES. 

Rights  of  Parties  who  have  not  Appealed  will  not  be  Considered. 
(See  Appeal,  1.)    40. 

Parties  to  Suit — When  Error  is  Unprejudicial.     (See  Error,  1.)    180, 

Demurrer  for  Non-joinder  of  Parties — ^W^hen  Waived.  (See  Pleadings, 
5.)    271 

PARTNERSHIP. 

Action  by  Surviving  Partner  on  Promissory  Note  Executed  in  f*iRM 
Name  after  Death  of  a  Partner — Sufficiency  of  Complaint.  (See 
Pleadings,  1.)    85. 

PATENT. 

1.  Ejectment — Patent  to  Surface  Ground  of  Mining  Claim — When 
Nonsuit  should  not  be  Granted. — Plaintiflf  claimed  title  to  a  town  lot 
under  a  patent  issued  for  a  mining  claim 'embracing  the  land  in  contro- 
versy. The  court  granted  a  nonsuit  upon  the  ground  that  it  had  not 
been  alleged  or  proven  that  plaintiff  required  said  land  or  had  any  use 
for  the  same  in  the  working  of  the  mining  claim:  Hddy  that  the  patent 
made  out  a  prima  facie  case  for  the  plaintiff,  and  that  the  court  erred  in 
granting  a  nonsuit.     Abbott  v.  Primeaux^  361. 

When  Quitclaim  Deed  Conveys  Grantor's  Title  Acquired  by  Subse- 
quent Patent.     (See  Deed,  1.)    229. 

PAYMENT. 

Failure  to  Make  Payments — Specific  Performance  of  Contract  to 
Convey  Land — When  Time  is  not  of  the  Essence  op  the  Contract. 
(See  Contract,  1,  2.)     94. 

When  Property  Owner  can  not  Withhold  Money  dub  Contractor 
— ^Liability  of  Sureties.     (See  Mechanics'  Liens,  5,  6.)    328. 

Payment  of  Money  to  Sheriff  after  Return-day  of  Execution.  (See 
Sheriff,  6.)    405. 

PENALTY. 

Act  Relating  to  Sheriffs  (Stat.  1861,  104) — Liability  of  Sheriff  and 
his  Sureties  for  Penalties  in  Wrongful  Withholding  of  Money. 
(See  Sheriff,  4-7.)    405. 


/ 
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Act  PREscRiBii^a  Additional  Penalty  in  Tax  Suits  id  Constitutional. 
(SeeCoDstitutloii,  14.)    432. 

PERFORMANCE  OF  CONTRACT. 
See  Specific  Performance. 

PERSONAL  PROPERTY. 

Possession  of.  Personal  Property  by  Administratrix — ^Presumptions 
after  Marriage.     (S«e  Marriage,  2.)     180. 

Property  Exempt  from  Execution  by  Teamster — Selection  of  Prop- 
erty.    (See  Execution,  1,  2.)    4^16, 

PHYSICIANS. 
Sale  of  Opium  by  Physicians.    (See  Opium  Act,  3.)    62. 

PLEADINGS. 

1.  Action  by  Surviving  Partner  on  Promissory  Note  Executed  in  Firm 

Name  after  Death  of  a  Partner— Sufficiency  of  Complaint. — ^The 
allegations  of  complaint  stated  in  the  opinion  aiid  held  equivalent  to  a 
positive  averment  that  the  note  was  made  and  delivered  to  the  plaintiff, 
as  surviving  partner,  in  the  name  of  the  firm,  and  to  be  sufficient  to  ena- 
ble  plaintiff  to  maintain  the  action.     Manning  v.  Smith,  85. 

2.  Action  against  Trustees  of  Corporation— Sufficiency  of  Complaint — 

Demurrer. — Upon  a  review  of  the  pleadings  in  an  action  against  the 
trustees  of  a  corporation  for  levying  unnecessary  assessments  with  intent 
to  defraud  the  stockholders,  and  to  have  the  assessments  declared  null 
and  void,  and  for  other  relief:  Held,  that  the  demurrer  to  the  complaint 
was  properly  overruled;  that  the  complaint  stated  a  cause  of  action 
against  the  personal  defendants;  and  that  the  corporation  was  a  proper 
party  defendant.     Marshall  v.  Oolden  Fleece  O.  ds  S,  M.  Co,,  157. 

3.  Findings  not  Supported  by  the  Pleadings— Levy  of  Assessments 

AND  Sale  of  Stock  after  Complaint  is  Filed. — When  the  complaint 
was  filed,  the  sale  of  stock  under  the  thirteenth  assessment  had  not  been 
madeand  the  fourteenth  assessment  had  not  been  levied.  The  referee  found 
that  these  assessments  would  have  been  unnecessary  if  the  trustees  had 
faithfully  administered  the  business  of  the  corporation  and  faithfully  used 
the  funds  realized  by  the  twelve  assessments  previously  levied,  and  that 
since  the  commencement  of  the  suit  the  trustees  had  caused  the  stock  of 
plaintiffs  and  intervenor  to  be  sold  on  the  thirteenth  and  fourteenth  as- 
sessments. As  conclusion  of  law  the  referee  found  that  these  two  assess- 
ments were  unnecessary;  that  they  were  made  to  defraud  the  stockhold- 
ers; that  they  were  fraudulent  and  void;  and  that  plaintiffs  were  entitled 
to  have  them  so  declared,  and  to  have  the  sales  made  thereunder  set 
aside,  etc.:  Held,  that  the  decision  of  the  referee  was  not  justified  by 
the  pleadings,  and  consequently  that  it  was  against  law.     Id, 

4.  Amendment  of   Complaint  after  Findings  are  Made — When  not 

Allowable. — When  it  is  not  affirmatively  shown  that  the  defendants 
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had  reason  to  believe  that  the  affairs  of  the  corporation,  subsequent  to 
the  commencement  of  the  action,  would  be  inquired  into  with  the  view 
of  arriving  at  a  judicial  settlement  of  the  same,  or  that  the  case  was  tried 
upon  that  theory:  Heldy  that  the  court,  after  the  findings  were  made, 
properly  denied  plaintiff's  application  to  amend  their  complaint  so  that 
it  should  conform  to  the  findings  of  the  referee.  Id, 
6.  Demurrer  for  Non- joinder  of  Parties,  etc. — ^How  Waived. — A  party 
interposing  a  demurrer  and  relying  upon  any  defect  in  the  complaint  as 
to  non -joinder  of  parties,  or  uncertainty,  must  Ic*  final  judgment  be  en- 
tered upon  his  demurrer.  If  he  answers  after  his  demurrer  Is  overruled, 
he  waives  his  right  to  rely  upon  his  demurrer.  Lonkey  and  Smith  v. 
Wells,  271. 

6.  Amendment  of  Complaint — Betwejin  Parties. — As  between  the  plaintiff 

and  the  defendant,  plaintiff  had  the  right  to  amend  his  complaint  by 
adding  a  count  for  goods  sold  and  delivered,  and  money  advanced  by 
him  to  defendant,  which  included  the  same  items  that  were  embraced  in 
the  original  complaint  upon  an  ** account  stated."  Mendesv.  FreUers, 
388. 

7.  Mistake  in  Original  Complaint — Who  can  take  Advantage  of. — If 

the  plaintiff  made  a  mistake  In  declaring  upon  an  ''account  stated"  in- 
stead of  for  goods  sold  and  delivered,  etc.,  the  defendant  is  the  only  one 
that  could  have  taken  advantage  of  the  error.     Id. 

8.  Amendment — Effect  of  upon  Attachment — Defendant. — Defendant 

could  not  demand  a  release  of  the  property  attached  because  of  the 
amendment.  As  to  him,  plaintiff's  lien  was  in  force  after  as  well  as  be- 
fore the  amendment.     Id. 

9.  Idem — Intervenors.  — An  amendment  changing  the  form  of  action  merely, 

or  adding  a  new  count  for  the  same,  will  not  dissolve  the  attachment  as 
to  intervenors.     Id. 

Dismissal  of  Action  for  Failure  to  Prosecute — When  Kiohts  abb 
Waived  BY  Filing  a  Demurrer  and  Answer.     (See  Waiver,  1.)    64. 

KiGHTs  of  Intervenor — Answer — Kelief  Granted.     (See  Intervenor,  I, 
2.)     156. 

Judgment  must  Conform  to  the  Issues  made  bt  the  Pleadings.     (See 
Judgment,  1.)     156. 

Decision  of  Court  is  against  Law  if  it  is  Inconsistent  with  the  Issues 
made  by  the  Pleadings.     (See  New  Trial,  4.)     157. 

Action  on  Mechanics'  Liens — Items  of  Account — Statement  op  Terms. 
(See  Mechanics'  Liens,  1,  2.)    271. 

Surety  on  Official  Bond  can  not  Recover  full  Damages  from  Co-sure- 
ties— Defense  to  Suit.     (See  Sureties,  1,  2.)    298. 

POSSESSION. 

Right  of  Possession  is  not  Involved  in  Action  of  Forcible  Entry  and 
Unlawful  Detainer.     (See  Forcible  Entry,  1.)     154. 

Possession  of  Personal  Property  by  Administratrix — Presumption. 
(See  Marriage,  2.)     180. 

When  Possession  of  Tenant  in  common  is  Adverse  without  Nones. 
(See  Limitation,  1,  2.)    261. 
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practice  act. 

Section    68.  Judgments — How  set  aside,  373. 

Section  194.  New.  trials — When  granted,  373. 

Section  197.  Statement  on  motion  for  new  trial,  49,  69,  70. 

Section  332.  Specification  of  errors,  231. 

Section  333.  Waiver  of  statement,  69. 

Section  491.  When  notice  must  be  in  writing,  71. 

See  Statutes — PBovisKms  of  Compiled  Laws,  cited. 


PRESUMPTIONS. 

1.  Pbbsumptions  in  Favor  of  Judgment. — When  nothing  is  shown  to  the 

contrary,  this  court  wUl  presume  that  the  judgment  is  sustained  by  the 
findings,  and  that  the  findings  were  justified  by  the  evidence.  Neabitt 
V.  Chisholm,  39. 

2.  Presumptions — Regularity  of  Proceedings. — In  the  absence  of  evi- 

dence to  the  contrary,  every  presumption  is  in  favor  of  the  regularity 
of  the  proceedings  in  the  court  below.  MarshaU  v.  Oolden  Fleece  O,  <£r 
S,  M.  Co,,  156. 

3.  Presumptions — Conduct  of  Jurors — Vague  Rumors. — The  presumption 

is  that  every  juror  is  a  man  of  ordinary  intelligence,  and  that  he  acts 
conscientiously  in  the  performance  of  his  sworn  duty,  and  that  he  would 
not  be  improperly  influenced  by  vague  rumors.     State  v.  St.  Clair,  208. 

4.  Presumptions — Where  Record  does  not  Contain  all  the  Evidence. 

Where  the  record  on  appeal  does  not  purport  to  contain  all  of  the  evi- 
dence, this  court  will  presume  that  there  was  evidence  sufficient  to  sus- 
tain the  conclusions  and  judgment  of  the  court.  Lonkey  and  Smith  v. 
Wells,  271. 

5.  Findings  of  Jury  upon  Special  Issues — Presumptions. — Where  an 

equitable  defense  is  raised  and  a  jury  is  called  "to  aid  the  court  in  its 
findings  of  fact"  upon  certain  special  issues  stated:  Held^  that  it  will  be 
inferred  that  all  other  questions  of  fact  were  reserved  for  the  considera- 
tion of  the  court  without  the  aid  of  the  jury.     Treadway  v.  Wilder,  354. 

Presumption — ^When  Time  is  not  of  the  Essence  of  the  Contract.     (See 
Contracts,  1,  2.)    94. 

Possession  OF  Personal  Property.     (See  Marriage,  2.)     180. 

Recording  of  Seal  to  Deed  not  Necessary — When  Ensealing  will  be 
Presumed.     (See  Deed,  3.)    302. 


PRINCIPAL  AND  AGENT. 

Authority  of  Agent — Materiality  of  Newly  Discovered  Evidence. 
(See  New  Trial,  1.)     131. 

Authority  of  Agent  to  Make  a  Compromise  of  Interest  in  Mining 
Claim— When  Immaterial.     (See  Mining  Claim,  1.)    260. 

Declarations  of  Warehouse  Agent  as  to  Cause  of  Fire  Burning  Ware- 
house—When Inadmissible  in  Evidence.    (See  Evidence,  7.)    341. 
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promissory  notes. 

See  Bills  and  Notes 

QUITCLAIM  DEED. 

When  Quitclaim  Deed  Conveys  Geantob's  Title  acquired  by  Subse- 
quent Patent.    (See  Deed,  1.)    229. 

RAILROADS. 

1.  Reasonable  Care — Duty  of  Railroad  Company  to  Stop  its  Train  in 
Case  of  Great  Peril. — Railroad  companies,  as  well  as  travelers,  must 
exercise  reasonable  care  and  caution;  and  in  the  present  case,  altbougk 
the  plaiutiffs  may  not  have  been  entirely  free  from  fault,  if  the  engineer 
of  defendant's  train  saw  the  plaintiffs'  team,  as  it  was  coming  upon  the 
track,  in  a  position  of  great  peril  and  danger,  and  he  could,  by  the  exer- 
cise of  reasonable  care,  have  lessened  the  speed  of  his  train,  or  stopped 
it,  with  safety,  in  time  to  have  avoided  the  collision,  it  was  his  duty  to 
do  so.    Bunting  v.  (7.  P,  B.  B.  Co.,  278. 

Negligence  of  Railroad  Company — ^Negative  and  Positive  Testimony 
AS  TO  giving  Signals.     (See  Negligence,  1.)    277. 

Contributory  Negligence.     (See  Negligence,  2,  3.)    277. 

Conflict  of  Evidence — Whether  Train  could  be  Seen.  (See  Evidence, 
5.)    278. 

Declarations  of  Warehouse  Agent  as  to  Cause  of  Fire  Burning  Ware- 
house— When  Inadmissible  in  Evidence.     (See  Evidence,  7.)    341. 

REASONABLE  DOUBT. 
Instructions.    (See  Criminal  Law,  3.)    36. 

RECOGNIZANCE. 

1.  Deposition. — The  taking  of  a  recognizance  is  not  a  condition  precedent 
to  the  admission  of  a  deposition  in  a  criminal  case.     State  v.  Parker,  79. 

Deposition  of  Witness  under  Section  151  of  the  Criminal  Practice  Act 
— ^Witness  out  of  State.     (See  Criminal  Law,  9. )    79. 

RECORD. 

When  Records  of  Court  must  be  Inserted  in  Statement.    (See  New 

Trial,  3.)     166. 
Recording  of  Seal  to  Deed  not  Necessary — When  Ensealing  ^will  be 

Presumed.    (See  Deed,  3. )    302. 

REFEREE. 

When  Statement  on  Motion  for  New  Trial  may  be  Settled  by  the 
Judge,  instead  of  Referee,  who  Tried  the  Case.  (See  Statement. 
5.)    156. 
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RELEASE. 

Rklhask  of  Subxtibs — ^Withholding  of  Monet  by  Pbopesty  Owneb  fbom 
CoNTBAGTOR.     (See  MechaDics' Liens,  5-7.)    328. 

RELIGION. 

Meaning  of  "Sectakian  Purposes"  in  Section  10  of  Abtiole  XI.  of  the 
Constitution.    (See  Constitution,  10-12.)    373. 

REPLEVIN. 

Beplevin  Boni>— Compromise  with  Portion  of  Sureties — Action  main- 
tained AGAINST  Others.     (See  Sureties,  3.)    426. 

RES  ADJUDICATA. 
Former  Judgment — ^When  Res  Judicata.     (See  Judgment,  3.)    311 

ROBBERY. 
Fugitives  from  Justice.    (See  Habeas  Corpus,  1,  2.)    63. 

RULES  OF  COURT. 

Rules  of  Court  must  be  Embodied  in  Statement.     (See  Statement,  4.) 
156. 

SALARY  ACT. 

1.  Section  17  of  Salary  Act  (Stat.  1879,  136)  Construed — Salary  of 

Justice  of  the  Peace. — HM,  that  under  section  17  of  the  salary  act  the 
right  of  every  justice  of  the  peace,  elected  or  appointed  after  the  act 
took  efifect,  to  salary  or  fees,  should  be  determined  by  reference  to  the 
number  of  legal  votes  cast  at  the  last  general  election  preceding  the  time 
when  the  claim  for  his  salary  is  preferred.  Siaie  ex  rel,  Flanningham  v. 
CommissioTiera,  92. 

2.  Long-term  County  Commissioners — Salary  of  Regulated  by  Salaby 

Act. — The  compensation  of  county  commissioners  is  regulated  by  the 
provisions  of  the  salary  act.  (Stat.  1879,  133.)  State  ex  rel,  Scott  v. 
Trousdale,  357. 

3.  Idem — Mileage. — The  provision  allowing  mileage  in  the  former  law  was 

intended  as  a  part  of  the  compensation  of  commissioners  for  their  services. 
The  language  of  the  salary  act  that  the  salaries  fixed  '*  shall  be  in  full 
for  all  services,"  excludes  the  idea  that  the  legislature  intended  to  allow 
the  former  provision  upon  that  subject  to  stand.     Id, 

SALE. 

Sale  OF  Stocks— When  NOT  Void.     (See  Stock,  1.)    167. 

When  Instructions  relating  to  Fraudulent  Sale  of  Personal  Prof 
ERTY  MAY  be  Misleading.     (See  Instructions,  10.)    369. 


492  Index. 

l^XECUTioN  Sale — Tbansfer  of  Bids — Money  received  by  Sheriff  ts  his 
Official  Capacity.     (See  Sheriflf,  1.)    404. 

Payment  of  Money  to  Sheriff  after  Return  Day  of  Execxttion.     (See 
Sheriflf,  6.)    405 

SCHOOLS. 

Section  3,  Article  XL  Constitution — School  Funds.    (See  Constitation, 
9.)    195. 

SEAL. 

Eecording  of  Seal  to  Deed  not  Necessary — When  Ensealing  will  bb 
Presumed.    (See  Deed,  3.)    302. 

SECTARIAN.  INSTITUTION. 

The  Nevada  Orphan  Asylum  of  Virginia  City  is  a  Sectarian  Institu- 
tion.    (See  Constitution,  10-12.)    373. 

SENTENCE. 

Commutation  of  Prisoner's  Sentence  by  Legislature — When  Unconsti- 
tutional.    (See  Constitution,  2.)    98. 

SERVICE. 

Notice  of  Application  for  Counsel  Fees  in  Divorce  Suit  must  be 
Served- UPON  Aitorney  instead  of  Party.    (See  Divorce,  1.)    363. 


SHERIFF. 

1.  Transfer  of  Bids— Execution  Sale — Money  Received  by  Sheriff  in 

HIS  Official  Capacity. — N.  and  K.,  as  judgment  creditors,  purchased 
at  sheriflp's  sale  under  execution  certain  cord-wood.  No  money  was 
paid,  each  creditor  intending  that  his  bid  should  be  credited  upon  his 
execution.  The  sheriff  demanded  money  for  his  fees,  and  also  for  the 
purpose  of  paying  preferred  labor  liens  upon  the  property.  The  credit* 
ors,  at  his  suggestion,  disposed  of  their  interests  to  M.,  and  M.  there- 
after paid  the  money  to  the  sheriff,  who  neglected  and  refused  to  pay 
bhe  same,  or  any  part  thereof,  to  the  judgment  creditors.  Evidence 
.elating  to  this  transaction  reviewed:  Held,  that  the  disposal  of  the 
nterests  of  the  judgment  creditors  to  M.  was  a  transfer  of  the  bids, 
nstead  of  a  sale  of  the  property,  and  that  the  sheriff  received  the  moDey 
in  his  official  capacity.     Nash  v.  AltUdoon,  404. 

2.  Labor  Liens — Commencement  of  Action — ^Notice.— The  sheriff  is  not 

justified  in  paying  labor  liens  before  the  commencement  of  an  action  to 
enforce  them,-  after  notice  that  the  liens  are  disputed,  or  when  the  parties 
in  interest  had  no  notice  of  the  claim  of  the  laborers.     Id. 

3.  Sheriff's  Expenses  in  Taking  Charge  of  Personal  Property — Cer 

TiFiCATE  OF  DISTRICT  JuDGE. — The  sheriff  is  not  authorized  to  withhold 
money  for  his  expenses  incurred  in  preserving  personal  property,  levied 
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npon,  unless  his  charges  have  been  certified  to  by  the  district  judge  as 
just  and  -reasonable.     Id. 

4.  Kefusal  of  Sheriff  to  Pay  Money — Section  10  of  "  Act  relatiko  to 

Sheriffs"  (Stat.  1861,  104)  Construed — Penalties. — The  penalties 
imposed  by  section  10  of  the  "act  relating  to  sherififs"  was  intended  as  a 
punishment  for  intentional  wrong-doing,  and  are  not  to  be  enforceil  in 
cases  of  mistakes,  or  errors  of  judgment,  made  by  the  officer  in  good  faith. 
Id,  405. 

5.  Idem — Liability  of  Sheriff  and  his  Sureties. — The  sheriff  and  his  sure- 

ties are  liable  for  all  moneys  received  by  him  in  his  official  capacity, 
which  he  neglects  or  refuses  to  pay  over,  on  demand,  and  for  the  penaU 
alties  imposed  by  the  statute  when  he  does  not  act  in  good  faith.     Id, 

6.  Idem — Payment  of  Money  after  Return  Day  of  Execu'won. — The 

sheriff  and  his  sureties  are  liable  for  all  moneys  collected  by  him  from  the 
sale  of  property  levied  upon  l^efore  the  return  day  of  the  writ  of  execu- 
tion, notwithstanding  intermediate  the  levy  and  sale,  or  payment  of  the 
money,  the  writ  may  have  hQconiQ  functus  officio.     Id, 

7.  Idem— Return  to  Writ — ^Not  Necessary  to  Authorize  Proceedings 

under  the  Statute. — The  return  of  the  sheriff  admitting  the  receipt  of 
the  money  is  not  a  condition  precedent  to  the  institution  of  proceedings 
under  the  provisions  of  the  statute.  The  receipt  of  the  money  may  be 
established  by  other  evidence.    Id, 


SPECIAL  LAW. 

The  **  Act  to  Discontinue  Litiqation"  in  Certain  Tax  Suits  is  a  Special 
Law,  and  is  Unconstitutional.     (See  Constitution^  14.)    432. 

SPECIFIC  PERFORMANCE. 

Specific  Performance  of  Contract  for  Sale  of  Land — Failure  to  make 
Payments — When  Time  is  not  of  the  Essence  of  the  Contract.  (See 
Contract,  1,  2.)     94. 

STATE  CONTROLLER. 

1.  State  Controller — ^Duties  of. — It  is  the  duty  of  the  state  controller  to 
refuse  to  draw  his  warrant  for  any  money  that  is  to  be  used  for  unconsti- 
tutional purposes.     State  ex  rel.  Nevada  Orphan  Asylum  v.  Ilallock,  373. . 

STATEMENT. 

1.  Statement  on  Motion  for  New  Trial — When  not  Statement  on  Ap- 

peal.— ^When  an  appeal  is  taken  from  the  judgment  alone,  the  state- 
ment on  motion  for  a  new  trial  will  not  be  considered  as  a  statement  on 
appeal,  unless  there  is  a  stipulation  to  that  effect.  JVesbUt  v,  Chisholm, 
39. 

2.  Statement  on  Motion  for  New  Trial — Authentication  of. — A  certifi- 

cate of  the  clerk  to  the  effect  that  no  amendments  to  the  statement  have 
been  filed,  is  such  an  authentication  as  is  required  by  section  197  of  the 
civil  practice  act.     Borden  v.  Bender,  49. 
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3.  Statement  on  Appeal — ^When  not  Considered. — Where  it  is  not  shown 

that  the  statement  on  appeal  was  filed  with  the  clerk,  or  that  a  copy  of 
it  was  served,  or  that  it  was  agreed  to,  or  settled  by  the  judge:  Held, 
that  it  did  not  comply  with  any  of  the  requirements  of  the  statute  and 
could  not  be  considered.     Baum  v.  Meyer,  91. 

4.  Rules  of  Court  must  be  Embodied  in  Statement. — A  rule  of  the  district 

court  relative  to  the  settlement  of  a  statement  on  motion  for  a  new  trial 
will  not  be  considered  by  this  court  unless  it  is  embodied  in  the  state- 
ment.   Marshall  v.  Golden  Fleece  G.  &  S.  M.  Co.,  156. 

6.  Statement  on  Motion  for  New  Trial — Settlement  of  by  Judge  or 
Referee — Practice. — In  a  case  tried  before  a  referee,  where  all  the  pro- 
ceedings are  reported  to  the  court,  the  statement  on  motion  for  a  new 
trial  may  be  settled  by  the  judge.     Id. 

6.  Judgment  of  Nonsuit — Statement  on  Appeal^Specification  of  Er- 
ror.— On  appeal  from  a  judgment  of  nonsuit  the  specification  of  error 
is  in  these  words:  "To  this  decision  and  judgment  of  the  court  the 
plaintiff  by  his  attorney,  then. and  there  duly  excepted,  and  assigns  the 
decision  and  judgment  of  nonsuit  as  error:"  Held,  sufficient.  Breton  v. 
Warren,  228. 

Order  Amending  Records  concerning  Time  in  which  to  File  and  Serve 
Statement  on  Motion  for  New  Trial  is  Appealable.  (See  Appeal, 
2.)    156. 

Order  Amending  Records  giving  Additional  Time  to  File  Statement — 
When  may  be  Made.     (See  Amendments,  1.)     156. 

Records  of  Court— Weujn  must  be  Inserted  In  Statement.  (See  New 
Trial,  3.)    156. 

STATE  PRISON. 

State  Prison  Act  (Stat.  1881,  109)  Construed— Commutation  of  Pbisok- 
er's  Sentence.     (See  Constitution,  2. )    98. 

STATUTES. 

1.  Statute  to  Embrace  but  One  Subject — Statute  1881, 59,  Construed — 

Care  of  Insane. — The  "  stct  to  provide  for  the  taking  care  of  the  insane 
of  Nevada"  provides  for  the  construction  of  an  asylum;  that  the  money 
appropriated  for  that  purpose  shall  be  taken  from  the  state  school  fund, 
and  in  its  place  there  shall  be  deposited  state  bonds,  bearing  interest, 
etc.,  and  provides  for  the  levy  and  collection  of  a  tax  to  meet  the  pay- 
ment of  said  bonds:  Held,  that  the  act  embraces  but  one  subject,  the  care 
of  the  insane,  which  is  fairly  expressed  in  its  title.  Klein  v.  Kinkead, 
194. 

2.  Idem. — The  dififerent  steps  by  which  the  result  is  to  be  accomplished  are 

not  different  subjects,  but  minor  parts  of  the  same  general  subject.  Id. 
•  3.  Lowest  Responsible  Bidder — Stat.  1881,  59,  Construed. — ^In  providing 
for  the  erection  of  an  insane  asylum,  the  statute  declared  that  the  board 
of  commissioners  might  adopt  or  reject  any  and  all  bids  not  deemed  rea- 
sonable or  satisfactory,  but  in  determining  bids  for  the  same  work  or  ma- 
terial, the  lowest  responsible  bid  shall  be  taken:  Held,  that  the  provision 
for  the  lowest  responsible  bid  is  mandatory;  but  in  ascertaining  whether 
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or  not  a  bidder  was  responsible,  the  board  was  required  to  deliberate  and 
decide,  and  in  doing  so  they  exercised  judicial  functions.  HooU  v.  Kiu' 
heady  217. 

Statutory  Offense — When  Negative  ExcEPTioifs  need  not  be  Stated 
IN  Indictment.     (See  Indictment,  1,  2.)    50. 

Constitutionality  of  Opium  Act.     (See  Constitution,  1.)    60. 

Sale  of  Opium  by  Physicians.     (See  Opium  Act,  3.)    62. 

Salaby  of  Justice  of  the  Peace.     (See  Salary  Act,  1.)    92. 

State  Prison  Act — Commutation  of  Prisoner's  Sentence.    (See  Constitu- 
tion, 2.)    98. 

Challenge  to  Juror— When  may  be  Taken.     (See  Criminal  Law,  11.) 
102. 

Act  to  aid  Nevada  Benevolent  Association  (Stat.  1881,  161)  Provides 
FOR  A  Lottery,  and  is  Unconstitutional.    (See  Constitution,  3.)    136. 

President  pro  tem.  of  the  Senate  is  not  Entitled  to  Extra  Pay.     (See 
Constitution,  4,  5.)     152. 

Amount  of  Bonded  Indebtedness  of  the  State.     (See  Constitution,  8.) 
195. 

Salary  of  County  Commissioiters  is  Regulated  by  the  Salary  Act.    (See 
Salary  Act,  2,  3.)     357. 

Notice  of  Application  for  Counsel  Fees  in  Action  for  Divqrce  must  be 
Served  upon  Attorney.     (See  Divorce,  1. )    363. 

When,  and  How,  Judgments  may  be  Set  Aside.      (See  Judgments,  4.) , 
371. 

Act  "  For  the  Belief  of  the  Several  Orphan  Asylums  of  this  State" — 
Sectarian  Institutions.     (See  Constitution,  10-12.)    373. 

Labor  Liens.     (See  Sheriff,  2.)    404. 

**  Act  relating  to  Sheriffs"  (Stats.  1861,  104).— Wrongful  Withhold- 
ing OF  Money  by  Sheriff — Liability  of  Sheriff  and  his  Sureties. 
'  (See  Sheriff,  4-7.)    405. 

Statute  Exempting  Property  Owned  by  Teamsters.    (See  Execution,  1, 
2.)    416. 

Sections  2  and  4  of  "  Act  to  Discontinue  Litigation"  in  Certain  Tax 
Suits,  is  Unconstitutional.     (See  Constitution,  13. )    432. 

Act  Prescribing  Additional  Penalty  in  Tax  Suits  is  Constitutional. 
(See  Constitution,  14.)    432. 

STATUTES  CITED. 

1861 — Page  453.     Sec.  167.     Kecognizance  in  criminal  case,  82. 
Page  479.     Sec.  412.     Offense  charged  in  indictment,  90. 
1867— Page    44.  Fines,  77. 

Page  126.  Offense  charged  in  indictment,  90. 

Page  130.  Appropriation  of  money  for   Nevada  Orphan 

Asylum,  382. 
1869— Page    96.  Fines,  77. 

Page  107.  Appropriation  of  money  for  Nevada  Orphan 

Asylum,  382. 
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1869— Page  226.  New  trials,  373. 

Page  248.     Sec.  333.  Waiver  of  statement,  70. 

1871— Page    80.  Territorial  indebtedness,  205. 

Page  103.  Appropriation  of   money  for  Nevada  Orphan 

Asylum,  382. 

1873— Page  186.  Lottery,  145. 

1875 — Page    47.  Physicians  and  surgeons,  62. 

Page  122.  Mechanics'  liens,  272. 

Page  124.  Mechanics'  liens,  333. 

Page  148.  Sherifis'  fees,  409. 

lot  7 — Page    69.  Opium  Act,  53. 

1879 — Page  133.  Salary  Act — County  Commissioner,  358. 

Page  136.     Sec.    17.  Salary  Act — Justice  of  the  Peace,  93. 

Page  144.  Act   to  discontinue  litigation  in  certain    tax 

suits,  436. 

1881— Page    59.  Insane  Asylum,  200,  219. 

Page  109.  State  Prison  Act,  99. 

Page  122.  Act  for  relief  of  orphan  asylums,  376«  378. 

Page  166.     Sec.      1.  Nevada  Benevolent  Association,  141. 

Compiled  Laws  Cited. 

Vol.    I. — Sec.     220.  Counsel  fees  in  action  for  divorce,  366. 

Sec.    1051.  Qualified  jurors,  58. 

Sec.    1085.  Commencement  of  actions,  176. 

Sec.    1102.  Statement  of  facts  in  pleadings,  176. 

Sec.    1114.  Pleadings,  176. 

Sec.    1211.  Belief  granted  by  pleadings,  173. 

Sec.    1258.  Settlement  of  statement,  168,  171. 

Sec.    1282.  Property  exempt  from  execution,  418. 

Sec.    1388.  Statement  on  appeal,  92. 

Sec.    1393.  Settlement  of  statement,  92,  168. 

Sec.    1561.  Service  of  notice,  386. 

Sec.    1779.  Kecognizance  in  criminal  cases,  82. 

Sec.    1795.  Kecognizance  in  criminal  cases,  82-4. 

Sees.  1858,  9.  Sufficiency  of  indictment,  54,  124. 

Sec.    1958.  Challenge  to  jurors,  1 13. 

Sees.  1961,  3,  4.  Challenge  to  jurors,  108,  126,  310. 

Sees.  2020,  1.  When  jury  may  be  discharged,  109. 

Sees.  2278-86.  Fugitives  from  justices,  64. 

Sec.   2299.  Judgment  for  costs,  77. 

Sec.   2323.  .  Indictment,  308. 

Sec.   2352.  Imposition  of  fine,  77. 

Sec.   2373.  Fugitives  from  justice,  64. 

Vol.  n. — Sec.   2720.  Compensation  of  members  of  the  legislature,  154. 

Sec.   2961.  Act  relating  to  Sheriffs,  408. 

Sec.   3086.  Compensation  of  County  Commissioners,  358. 

Sec.    3238.  Penalties  in  tax  suits,  448. 

Sees.  3393,  7,  8.  Stockholder  in  corporation,  249,  250,  258. 

Sees.  3404, 25,  29.  Stockholder  in  corporation,  247,  259. 
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.  Revised  Statutes,  United  States. 

Sec.     800.         Qualification  of  jurors,  59. 

Sees.  1977,  8.     Jury  law  not  in  conflict  with,  61. 

Sec.   2326.         Prosecution  of  suit  with  reasonable  diligence,  68. 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

STOCK. 

• 

1.  Sale  of  Stock — When  not  Void. — If  at  the  time  the  thirteenth  and 

fourteenth  assessments  were  levied  the  corporation  had  no  funds,  and 
these  assessments  were  needed  for  legitimate  purposes,  the  sales  made 
thereunder  would  not  be  void  for  the  reason  that  the  trustees  had  pre- 
viously misappropriated  the  funds  of  the  corporation.  Marshall  v. 
Goldeji  Fleece  G.  <&  S.  M.  Co.,  157. 

2.  Transfer  of  Certificates  of  Mining  Stock — ^When  True  Owner  is 

Estopped  from  Asserting  Title. — G.  deposited  with  the  Bank  of 
Virginia  certain  certificates  of  mining  stock  which  were  issued,  in  the 
usual  form,  in  the  name  of  difi'erent  parties,  and  indorsed  by  them,  as 
trustees,  to  be  held  as  collateral  security  for  any  indebtedness  that  then 
existed,  or  might  thereafter  be  incurred,  by  reason  of  any  purchase  or 
sale  of  stock  that  the  bank  might  make  for  G.  Subsequently  the  bank^ 
without  the  knowledge  or  authority  of  G.,  delivered  these  certificates  of 
stock,  with  others,  to  H.  as  collateral  security  for  the  payment  of  a  loan 
made  by  him  to  the  bank  and  for  any  further  advances  that  might  be 
made.  H.  had  no  knowledge  that  G.  was  the  owner  of  the  stock :  Held, 
that  G.  could  not  recover  the  value  of  these  certificates  of  stock  against 
H.,  who  received  the  same  in  good  faith,  believing  them  to  be  the  prop- 
erty of  the  bank.     Gass  v.  Hampton,  185. 

3.  Idem — Indicia  of  Ownership. — A  party  who  places  another  in  a  position 

to  enable  him  to  commit  a  fraud,  should  suffer  the  loss  rather  than  an 
innocent  person  who  deals  with  him  on  the  faith  of  the  usual  indicia  of 
ownership  with  which  the  true  owner  has  Invested  him.     Id. 

Levy  of  Assessment  and  Sale  of  Stocks  after  Complaint  is  Filed — 
When  Findings  are  not  Supported  by  the  Pleadings.  (See  Plead- 
ings, 3.)     157. 

What  Constitutes  **  Stockholder"  in  Corporation.  (See  Corporation, 
1,  2.)    242. 

SUPREME  COURT. 

Supreme  Court  has  no  Jurisdiction  on  Appeal  from  a  Judgment  in 
A  Criminal  Case  for  Assault.     (See  Jurisdiction,  1.)     89. 

When  Allowance  of  Counsel  Fees,  in  an  Action  for  Divorce,  will  be 
Granted  by  the  Supreme  Court.     (See  Divorce,  5.)    364. 

SURETIES. 

1.  Surety  on  Official  Bond  can  not  Recover  Full  Damages  from  Co- 
sureties.— A  surety  upon  an  official  bond,  that  is  joint  and  several  in 
Vol.  XVI— 32 
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form,  can  not  recover  from  his  co-sureties  the  fall  amount  of  damages  he 
may  have  sustained  by  the  wrongs  of  their  common  principal.  Alderson 
V.  Mendes,  298. 

2.  Idem — Defense  to  Suit — Circuity  of  Action. — ^In  a  case  where  one  can 

recover  against  another,  and  the  latter  can  turn  around  and  recover  the 
money  back,  the  law,  by  way  of  rebuttal,  and  to  avoid  circuity  of  ac- 
tion, holds  such  liability  a  defense  to  the  first  action.     Id. 

3.  Replevin  Bond — Compromise  with    Portion  of   Sureties — Action 

AGAINST  Others. — Plaintiff  compromised  with  four  sureties,  for  less 
1}han  their  liability,  and  deducted  from  the  amount  of  his  damages  the 
amount  paid  by  them:  Heldj  that  the  remainder  is  recoverable  from  one 
of  the  other  sureties  to  the  extent  of  his  liability.    Cain  v.  Williams,  A3&, 

4.  Idem — Effect  of  Release  of  Sureties  not  Raised  in  Court  Below. 

Held,  that  the  question  whether  the  release  of  the  four  sureties  operated 
as  a  release  of  the  defendant,  could  not  be  considered,  because  not  raised 
in  the  court  below.     Id.  427. 

Failure  of  Property  Owner  to  make  Payment^s,  as  SPEcrpiED  in  thj 
Contract,  to  the  Contractor,  releases  the  Sureties.  (See  Mechan- 
ics' liens,  5-7.)    328. 

**ACT  RELATING  TO   SHERIFFS"   (StAT.    1861,  104) — REFUSAL  OF  SHERIFF  TO 

Pay  OVER  Money — ^Liability  of  Sureties.     (See  Sheriff,  4-7.)    405. 

TAXES. 

Sections  2  and  4  of  **Act  to  Discontinue  Litigation"  in  certain"  Tax 
Suits,  Unconstitutional.     (See  Constitution,  13.)    432. 

Act  Prescribing  Additional  Penalty  in  Tax  Suits  Constitutional. 
(See  Constitution,  14.)    432. 

TEAMSTER. 

Property  Exempt  from  Execution  by  Teamster — Selection  of  Prop- 
erty.    (See  Execution,  1,2.)    416. 

Fraudulent  Concealment  of  Other  Property  not  Deprivation  of 
Rights  under  Exemption  IiA.ws.     (See  Execution,  3.)    417. 

TELEGRAPH. 

1.  Telegraph  Messages — Duty  of  Company. — ^It  is  the  duty  of  telegraph 

companies  to  transmit  messages  with  reasonable  diligence,  and  in  the 
order  of  time  in  which  they  are  received.  Mackay  v.  Western  Union  T, 
Co,,  222. 

2.  Idem — Damages  for  Delay. — Unless  the  importance  of  the  message  is 

shown  either  by  its  own  terms  or  by  explanation  made  to  the  person  re- 
ceiving it  in  behalf  of  the  telegraph  company,  no  damages  are  recoverable 
for  failure  or  delay  in  transmission  beyond  ^the  price  paid  for  that  pur- 
pose.    Id, 

3.  Idem. — Telegraph  companies  are  liable  to  the  extent  of  the  actual  damage 

sustained  for  delay  or  failure  in  transmitting  a  dispatch,  the  importance 
of  which  is  manifest  either  by  its  own  words  or  made  so  by  explanation. 
Id. 
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tenant  in  common. 

One  Tenant  in  common  may  Maintain  Ejectment  against  Every  Onb 
BUT  A  Co-tenant.     (See  Ejectment,  1.)    229. 

When  Notice  need  not  be  Given  in  order  to  make  Possession  of 
Tenant  in  common  Adverse.     (See  Limitation,  1,  2.)    261. 

TERM  OF  COURT. 

Order  Amending  Records  as  to  Time  Given  for  Filing  Statement — 
When  may  be  Made.     (See  Amendments,  1.)    156. 

TIME. 

When  Time  is  not  op  the  Essence  of  the  Contract.    (See  Contraot,  1, 
2.)    94. 

TITLE. 

Transfer  of  Certificates  of  Mining  Stock — When  True  Owner  is 
Estopped  from  Asserting  Title.    .(See  Stock,  2,  3. )     185. 

When  Quitclaim  Deed  Conveys  Grantor's  Title  Acquired  by  Subse- 
quent Patent.     (See  Deed,  1.)    229. 

TRANSFER. 

Transfer  of  Certificates  of  Mining  Stock — ^When  True  Owner  is 
Estopped  from  Asserting  Title.     (See  Stock,  2,  3.)    185. 

Transfer  of  Bids  at  Execution  Sale.    (See  Sheriff,  1.)    404. 

TREASURER. 
See  County  Treasurer. 

TREATY  WITH  CHINA. 

Jury  Law  of  this  State  is  not  in  Conflict  with  Treaty  with  China. 
(See  Jury,  1.)     61. 

Bight  of  Citizenship  is  not  Conferred  upon  Chinamen  by  the  Treaty 
WITH  China.     (See  Citizenship,  1.)    61. 

TRIAL. 

Amendment  of  Complaint  after  Findings  are  Made — ^When  not  Allow- 
able.    (See  Pleadings,  4.)    167. 

VERDICT. 

Verdict  Recommending  Defendant  to  the  Mercy  of  the  Court.    (See 
Criminal  Law,  6.)    42. 

Findings  of  Fact — General  and  Speclal  Verdict.     (See  Findings,  2.) 
166. 
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Instructions  AS  TO  Form  of  Verdict  in  Cases  of  Homicide — ^Whbn 
Jury  is  not  Misled.     (See  Criminal  Law,  15.)    207. 

Findings  of  Jury  upon  Special  Issues.     (See  Presumptions,  5.)    354. 

WAIVER. 

1.  Dismissal  of  Action  for  Failure  to  Prosecute — When  Rights  are 

Waived  by  Filing  a  Demurrer  and  Answer. — ^Plaintiff,  in  an  agtion 
to  determine  the  question  of  the  right  of  possession  to  certain  mining 
ground  for  which  the  defendant  had  applied  for  a  patent,  failed  to  pros- 
ecute its  suit  with  reasonable  diligence,  by  delay  in  serving  the  summons. 
Defendant  made  no  motion  to  dismiss  the  casis  until  after  service  of 
summons,  and  after  it  had  appeared  in  the  actipn,  by  attorneys,  and  filed 
a  demurrer  and  an  answer  to  plaintiff 's  complaint :  //e/c?,  that,  by  raising 
the  issues  of  law  and  fact,  the  defendant  waived  its  right  to  move  for  a 
dismissal  of  the  action  upon  the  ground  that  the  summons  had  not  been 
served  within  a  reasonable  time.     Iowa  M.  Co.  v.  Bonanzfi  M.  Co.,  64. 

2.  Idem — Waiver. of  the  Waiver  to  Dismiss. — When  defendant  moved  to 

dismiss  the  case,  the  plaintiff  consented  to  a  hearing  of  the  motion  upon 
its  merits:  Held,  that  plaintiff  by  not  moving  to  dismiss  the  defendant's 
motion,  waived  the  irregularities  and  waiver  of  defendant.     Id. 

Grounds  of  Motion  for  Nonsuit  must  be  Stated — Waiver.     (See  Non- 
suit, 2.)    229. 

Demurrer  for  Non- joinder  of  Pajbties — When  Waived.     (See  Pleadings, 
5.)    271. 

WATER  RIGHTS. 

1.  Action  for  Diversion  of  Water — Vindication  and  Preservation  of  a 

Right — Adverse  Right. — Where  the  act  complained  of  is  committed 
under  a  claim  of  right,  which,  if  allowed  to  continue  for  a  certain  length 
of  time,  would  ripen  into  an  adverse  right,  and  deprive  the  plaintiff  of 
his  property,  he  is  not  only  entitled  to  an  action  for  the  vindication  of 
his  right,  but  also  for  its  preservation.     Brown  v.  Ashley,  312. 

2.  Idem — When  Injunction  should  Issue — Nominal  Damages — Present 

Use  of  Water. — In  actions  for  the  diversion  of  water,  where  there  is  a 
clear  violation  of  an  established  right,  and  a  threatened  continuance  of 
such  violation,  it  is  not  necessary  to  show  actual  damages,  or  a  present 
use  of  the  water,  in  order  to  authorize  a  court  to  issue  an  injunction  and 
make  it  perpetual.     Id. 

3.  Prior  Appropriation  of  Water. — Prior  appropriation  gives  the  better 

right  to  running  waters  upon  the  public  lands,  to  the  extent  of  the  ap- 
propriation.    Strait  V.  Brown,  317. 

4.  Distinction    between    Running   Water  and  Water    Percolating 

THROUGH  THE  SoiL.— Percolating  water  efxisting  in  the  earth  is  not  gov- 
erned by  the  same  laws  that  pertain  to  running  streams.  No  distinction 
exists  between  waters  running  under  the  surface  in  defined  channels  and 
those  running  in  distinct  channels  upon  the  surface.  The  distinction  is 
made  between  all  waters  running  in  distinct  channels,  whether  upon  the 
surface  or  subterranean,  and  those  oozing  or  percolating  through  the  soil 
in  varying  quantities  .and  uncertain  directions.     Id, 
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5.  Idem— FAC5TS— Law  op   Percolating  Wateks  not  Applicable.— The 

waters  of  **  Warm  Springs,"  at  one  time,  flowed  through  a  natural  sur- 
face channel  to  Duckwater  creek.  The  calcareous  properties  of  the 
waters  of  the  springs  have  formed  a  light,  porous  limestone  by  which  the 
natural  channel  from  the  slough  (near  the  springs)  to  the  creek  has  been 
closed,  and  by  some  subterranean  means,  which  are  not  satisfactorily  es- 
tablished, the  waters  find  their  way  to  the  creek.  The  springs  are  the 
source  of  the  creek,  and  the  diversion  of  the  water  from  the  springs,  by 
the  defendants,  appreciably  diminished  the  volume  of  water  naturally 
flowing  in  the  creek:  Held,  upon  the  facts,  that  the  law  of  percolating 
waters  was  not  applicable,  and  that  the  law  of  appropriation  .must  govern 
the  case.     Id,  318. 

6.  Idem — Subterranean  Streams. — Later  appropriators  can  not  lawfully 

acquire  rights  to  the  waters  of  the  springs  which  constitute  the  source  of 
the  creek,  simply  because  the  means  by  which  the  waters  are  conveyed 
from  the  springs  to  the  creek  are  subterranean  and  not  well  understood. 
Id. 

WITNESS. 

Credibility  of  Defendant's  Testimony  in  a  Criminal  Case.    (See  Crim- 
inal  Law,  1,2.)    36. 

Deposition  of  Witness  under  Section  151  of  the  Criminal  PRACfncB 
Act — Witness  out  of  State.     (See  Criminal  Law,  9.)    79. 

Credibility  OF  Witnesses.     (See  Instructions,  5.)    307. 
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